BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the matter of the Complaint of the )
Ohio Cable Telecommunications Association, et al., )
)

Complainants, )

)

V. ) Case No. 96-1027-TP-CSS

)

Ameritech Ohio, )
)

Respondent, )

RESPONDENT’S MEMORANDUM CONTRA COMPLAINANTS’
RESPONSE AND OBJECTIONS TO COMPLIANCE MEMORANDUM

If there ever was any reasonable doubt as to Complainants true motivation in
these proceedings, that doubt can no longer exist. They clearly intend to misuse the regulatory
process to slow down Ameritech New Media’s (“ANM”) entry into Complainant’s monopoly
markets by dragging in to the Commission every possible issue, no matter how deminimus it
may be and whether or not the Commission has already established an alternative method for

resolving the matter. Moreover, although this case has been heard and reheard, Complainants
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continue to collaterally attack and contest essential findings of the Commission’s prior Orders.!
The Commission should reject Complainants’ attempts to misuse the regulatory process and put
an end to the continued sniping and guerrilla warfare being conducted by these incumbent
monopolists against the only new entrant CATY company to ever challenge their strangle hold
on the Ohio CATV market,

A NESC COMPLIANCE

The Commission in its Orders, has established a reasonable and workable
arrangement for addressing NESC compliance by all attaching parties. Ameritech Ohio
(“Ameritech”) is currently following that arrangement and all potential NESC violations are
being investigated and, where appropriate, remedied in atimely manner. For example, the
potential violations previously identified by Complainants have been investigated and violations
remedied. See Exhibit B to Compliance Memorandum, Moreover, as to those potential
violations identified herein, Ameritech immediately notified ANM and ANM has already
determined the necessary corrective action and is in the process of making necessary changes®,
See Exhibit A attached hereto. Despite the success already achieved in the few short months
since the Commission’s procedures were adopted, Complainants would have the Commission,
through their improper collateral attack of the Orders, abandon those previously ordered NESC
compliance procedures. Their attempts to do so should be rejected.

Under the current Commission ordered arrangement, Ameritech is required to

inform attaching parties of the need to comply with NESC standards. Entry on Rehearing at 20.

! The Commission’s Opinion and Order, as clarified by its Entry on Rehearing, shall be referred to as the “Orders”.
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If “noncompliant attachments are brought to the attention of Ameritech, Ameritech has a duty to
notify the attaching party to correct the attachment”. Id, That notice is to include a request to the
notified party to submit to Ameritech within 30 days a plan of correction. 1d at 5. If the
corrections are not timely made, Ameritech, after notice, is to correct the violations. Id. The
Commission also required Ameritech to file a report in this docket, and provide a copy to
Complainants, detailing how violations previously identified were corrected. Id at 4.

Ameritech has, as demonstrated in its Compliance Memorandum, fully complied
with the Commission’s directives. See Compliance Memorandum, Exhibits A and B. As noted
in that Memorandum, Ameritech has gone beyond the basic requirements of the Orders and has
adopted a procedure to proactively identify any possible violations of NESC standards. Id,
Exhibit C (see definition of “Potential Pole Attachment Violations”). The procedures already
established by the Commission are reasonable and workable. They provide a mechanism for
identifying and correcting NESC violations with unnecessary expenditure of Commission time
and resources. For example, had Complainants merely informed Ameritech Ohio of the possible
NESC violations they have now identified, the Commission’s previously established correction
mechanism would have been employed and appropriate corrective action would have been taken
without the need for Commission involvement. However, such compliance with the arrangement

previously established by the Commission would not have been consistent with the

* Ameritech will follow the same procedures as to all other attaching parties. For example, if NESC violations are
found in Complainant’s facilities, say improper clearances from power lines, Complainants would also be so
notified.
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Complainants true motivations - - to continually entangle Ameritech in Commission proceedings
and to collaterally attack the Orders.?

Consistent with these motivations, Complainants” Response proposes that the
Commission now impose new and special NESC compliance duties on Ameritech Ohio. They
assert that Ameritech Ohio should have the affirmative burden to somehow prove that all the
ANM cable facilities (and presumably those of all other attaching parties) will continue to
comply with NESC standards, particularly as they relate to ground clearance requirements under
maximum ice loading conditions. Such a requirement would be extremely costly and time
consuming and would impose on Ameritech the exact audit and insurer requirements which the
Commission has previously refused to adopt. As Complainants acknowledge, albeit indirectly,
numerous factors affect the degree of sag of each span of cable hung between utility poles.
Complainants Response at 2. (Cable sag depends on the type and weight of the cable, the length
of the span, the load capacity of the associated poles and “other factors”). ANM has attached to
some 30,000 utility poles in the Columbus, Ohio area alone, Complainants have attached to
many more. Obviously, if Ameritech Ohio were required to perform such an analysis for each
span of ANM cable crossing a driveway, street, parking lot or walkway, and to consider each of
the factors affecting the degree of cable span, an audit of massive proportions would be required.

Ameritech would in effect be insuring NESC compliance, and the cost of constructing any

*In considering the intent of these incumbents and the merits of their proposals, the Commission should recall the
statements of the CEO of Coaxial Communications, “Before we had competition, it was our goal to keep
competition out”. (Tr-111, 138) and that if a new competitor such as ANM were entering a densely populated area
such as Columbus and was required to attach its facilities above that of the incumbents, its costs would be
“horrendous”, (Tr 111-136). The testimony of Dr. Currie should also be considered “Requiring new entrants to
incur the unnecessary costs of conforming to historical (and higher cost) standards would substantially raise barriers
to entry and shield existing monopoly providers from the impact of competition”. Ameritech Ex. 10 at 4.
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facilities based CATV or communications network would be prohibitive. As a result, no new
CATV Network could ever be built and the monopoly grip of Complainants’ members would
never be broken. |

Complainants’ attempts to alter the procedures previously ordered by the
Commission to identify and resolve NESC violations are nothing more than improper attempts to
seek rehearing of previously resolved matters and to continue to embroil Ameritech in these
costly and time consuming proceedings. ANM has hired qualified contractors to construct its
network in conformance with all code requirements. If and when NESC violations are found,
they are quickly remedied. See Exhibit A (ANM has already identified the corrective action
required as to each of the violations currently identified by the Complainants and correction
action is under way). The Commission has previously examined the NESC compliance issue and
has resolved it in a manner which is both appropriate and working. There is simply no reason to
now abandon those procedures. Ameritech has initiated a positive reporting mechanism for
reporting and handling of possible NESC violations, It has directed all its construction,
engineering and CP&M forces to report all possible NESC violations observed by those
employees or “reported to the Ameritech employee by another party”. See Exhibit C to
Ameritech Compliance Memorandum. If NESC violations of any attaching party come to

Ameritech Ohio’s attention, prompt corrections are required. No more should be required.*

* It should be noted that as to ANM, out of some 30,000 plus attachments in the Columbus, Ohio area,
Complainants, after actively searching for violations have identified a grand total of 37 alleged clearance violations
(many of which actually meet NESC standards and most of the remainder were but a few inches off the NESC
requirement). This amounts to claimed violations for .001% of the ANM attachments. While Ameritech’s goal is
obviously 100% compliance, 99.9% on a new construction project certainly provides no basis to alter the
mechanism previously established by the Commission for identifying and resolving claimed NESC violations. In
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B.  JOINT RIDE QUTS

Ameritech Ohio has fully complied with the joint rideout requirements of the
Commission’s Orders in this matter. It has notified over 180 parties as to the required rideout
procedures. See example attached as Exhibit B. Moreover, it is conducting on an ongoing basis
rideouts with ANM in respect to its post Order pole attachment applications. Those rideouts will
continue until otherwise ordered by the Commission.

C.  POLE ATTACHMENT TARIFF

As the Commission is well aware, Ameritech Ohio has filed in Commission Case
No. 96-974-TP-ATA, a proposed unbundled network element tariff that includes all of
Ameritech Ohio’s pole attachment terms and conditions. Because that docket involves issues
beyond pole attachments, it has required careful review by the Staff of the Commission.

The Commission stated that “Ameritech needs to revise its tariff and work with
staff to ensure that its tariff language comports with these directives”. Opinion and Order at 2.
That is precisely what is occurring. Ameritech’s filing and Staff’s associated review process has
in no way caused Ameritech Ohio to somehow be out of compliance with the Orders in this case.
The Orders recognized the review process inherent in such tariff filings and they do not require
Ameritech to have a Commission approved tariff in place by any specific date. Ameritech has
taken all reasonable steps to revise its tariff and to incorporate therein all policies and practices

affecting pole attachments.

all cases, NESC violations were and are being quickly remedied. The Commission’s prior directives have worked
well and are achieving the desired result — NESC compliance.
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D. 702 CASEFILING

Ameritech’s Compliance Memorandum fully addressed each of the matters as to
which the Commission found Ameritech Ohio’s policies and practices to be wanting including,
but not limited to, the notification of pole attachment policy changes which formed the basis of
the Commission’s inadequate service findings. The Memorandum was served on each party to
the 96-702-TP-COI proceeding. A copy of this Memorandum Contra will also be so served.

E.  ATTACHMENT CREDIT

Ameritech Ohio has received no applications to attach to the poles which are
subject to the Commission ordered credit in this case. Credits will be properly provided as those
attachments are made. Complainant’s attempts to have this Commission find that Ameritech has
somehow failed to meet its obligations is without basis in fact or logic. It should be rejected.

CONCLUSION

Ameritech has fully complied with the Commission’s Orders herein. The
Commission should bring an end Complainants’ attempts to continuously embroil Ameritech in
Commission proceedings. All proceedings need finality. This matter is at an end. Complainant’s
energies and efforts should be directed at serving their CATV customers and delivering the yet to
be provided telecommunications services previously promised to Ohio consumers.

Respectfully Submitted,

KEVIN M. SULLIVAN, 580, V7
CALFEE, HALTER & GRISWOLD LLP
1400 McDonald Investment Center

800 Superior Avenue

Cleveland, Ohio 44114-2688

(216) 622-8200 (Office)

(216) 241-0816

HAKSULLIVA\23756COM.MEM 7




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Respondent’s Memorandum Contra

Complainants’ Response and Objections to Compliance Memorandum was served upon the

following parties of record by regular U.S. Mail, postage prepaid, this 19th day of September,

1997.

Stephen M. Howard, Esq.

Voryr, Sater, Seymour and Pease
52 East Gay Street

Columbus, Ohio 4315

James B. Gainer, Esq.

The Cincinnati Gas & Electric Company
139 E. 4th Street

Cincinnati, Ohio 45202

F. Michael Dutton, Esq.

Columbus Southern Power Company
Ohio Power Company

1 Riverside Plaza

Columbus, Ohio 43215

James W. Burke, Esq.
Ohio Edison Company
76 S. Main Street
Akron, Ohio 44308
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Paul Colbert, Esq.

Gerald Rocco, Esq.

Assistant Attorney General
Public Utilities Section

180 East Broad Street, 7th Floor
Columbus, Ohio 43215

Mark R. Kempic, Esq.

The Cleveland Electric Illuminating Company
The Toledo Edison Company

6200 Oak Tree Boulevard

Independence, Ohio 44131

Kirk N. Guy, Esq.

The Dayton Power & Light Company
1065 Woodman Drive

Dayton, Ohio 45432

J. Raymond Prohaska, Esq.
Thompson, Hine & Flory
One Columbus

10 W. Broad Street, Suite 700
Columbus, Ohio 43215-3435

One of the Attorneys for
Ameritech Ohio

l@m/{{ M%?{%/W“’%’w“

8




l-

F.

—NUCIZ8Y

CALFEE, HALTER & GRISWOLD LLP

LOBP 10,1997 4:28PM

Amporilach Now Moda Rasponer o P.U.C.O. Casa £806-1027-TP-CSS

EXHIBIT A

Fage &
Line Poke
Saurce Numbe? Addraas KHumber Condition reported Fiald Resulls Corrective Action Job Staku
KR lesued O/16787 to ralse CATV , TELCO
Time Wamer- low cisarancs 1411 over | PWR-nol xitached, CATV-16 77, TELCO-1Y 117, |& ANH. ANM wouk & compists upon
8ept 1607 p3 1883 Graensich | noteg |road ANIM-14' 17, acroes alley snbance, corapietion of MR by ather pariies. n progress
o requesY pals
: repiscoment{Amertech). ANM work o
2727 Westenvile ow clemrance 14°4 over |PWR-aolaltached, CATV-nct alilmchad, TELCO-15'| complals upan compielion ard notice by
p.3 Road notag fread &, AlM-14' 6" ; along roadway. pole oMes. in progress
A TELCU X
1873 ANM. ANM work lo complats upan
Manchestes, lowr clearance 12 over  |PYWR- ot altached, CATV- not eiteched, TELCO- [completion o MR by othsr pacty and olher
3 REAR 2SD464  Hdchvaay 13 8%, ANM-12 3* ; adang allsy. wincheos. in progress
NR lasund 8/16/97 o ralse PWR, CATV &
68856888 1853070, PWIR-16 9, CATV-13' 3", TELCO-rpt aitached, |ANM. ANM work o compliste bpoa
P8 Alloazry 81 EL 787188 |low clamrance 14'8 ANIM-14' 107 ; acroes roadway. complation of MR by cthes pariles. N pregress
MR (aaucd H18/57 to ralse CATV & ANM.
8R35-8883 1853027, PAWR-24'0", CATV-15 8", TELCD nc? alinched, ANM work to compiste upan compistion of
l_ p8 Dovne 5t 767281 jlow dearancs 153 ANM-15 8 ; across noadvway. * ANM OB CATV ° |MR by athey party. in progress
NR faued /16797 to raise PWR, CATV 8
305-300-63223 1858630, PWR-18'5° CATV-14" 3", TELCO no! attached, ANM. ANM wark to complele upon
po Hallgan Av 766478 |low clamrance 15'3 ANM-AS 5, scross rosdsray conpiotion of MR by other partias. n progress
MR [ssved 3116/97 fo ralis CATV & ANM.
7011.7010 18587752, PWR-25 0", CATV-1€ 107, TELCO- not altached, M workto commplels upan camplebon of
p8 Rockwood Pl 767857 |lows clearance 152 IANM-15' 4° ; vcross rosdway. MR Na&ﬁ- ﬂ n progreza
[
PWR-22° O', CATV-17 4", ANM-1& 1 across replacormentiAmarilach). ANM wok to
158 South St & 1855513, roadvray, TELCO-not crosady roadway. Teco comkie upon complation and nokits by
pB Hartlord NS line | 758531 [low oleswznce 1S3 ckass 5-30 pole cut al lop, pole awnar snd other pastles. in progress
MR issued $/16/57 fo ~“~004Mr00.. &
Thma Warrser Rear of 96-T4 1855584, PWR-20' 117, CATV-17 5°, TELCO-15' ¥, ANM-  |ANA. ANM work b complste upon
Sept 1937 p8 Orchargd Br 755053 {low clearance 1574 15 4" ; mcroes roadway. "MR rees® v of NR ¥y othar party. inprogress
MR lsaurd Y 18/97 Yo reles CATV, TELCO,
1852388, PYWR-22' 1", CATV-17" 7", Teloo-18 0, ANKR-150'j& ANM. ANM work o compietz upon
P8 |328-317 Weyon | 763745 |lowr clemrmancs 150 i _mcrose roadway. Kon of MR by other parties. in progress
5824-6045 PWR-16" 3", CATV-dboe not cross roadway, MR [nsued SHE/O7 to ralee PR & ANM.
WVorthingion- 1856864, TELCO-noi atiached, ANM-14'5" ; wcioss AN o1k to compliete upan contpletion of
2.8 |Gal 765100 |low clerancs 149 roadviary UR by cther pasty, in progrees
UR lssued SHE/ST to ralus TELCO &
Tirne Wamner- 433418 1857650, PWR-21' 117, CATV-18 17, TELOC-15' 6, ANM- AN, ANM work lo complsts upon
Sapt 1997 p8  |Nohisnd Rd T6I605 ilow clraranos 149 115 2" ; Across yoadway. completjon of MR by othes party. In ress

PUCO
Pago 1

SHeB7

PAGE. B2

SEP 19 ’97 16:58



i

\\Llllll------------------------—-—-—-—-—-—-———-—-

P

N0, 4285

CALFEE, HALTER & GRISWOLD LLP

SEP 18,1997 4:28PK

EXHIBIT A
Ameritoch Hewr Madia Rerpomsoto P.U.C.O. Case #88-1027-TP-CSS
Page & ™M
Line Pole S
Source Humber Address Humbesr | Condilion reported Field Rmulls Cotrective Acllan Job Statys ._.w._
@
[347-258 E. North MR bB3usd 8/IR/D7 to reme PWR, CATV & a
St W 1857882, PWR-1E &7, CATV-1&' 8", Tolco-nat altached, AN, ANN wok lo complete upan
= P8 |Propristors Rd 752908 |low desranca 1572 ANM-IS 2'; acioss roadwey. camnplelion of MR by olhor paises,
07 84-0783 MR brued 91697 to ke CATV, TELCO,
Jozbyn P14 18548385, PWR-21’ 2", CATV-1T ¥, TELCO-15 10°, ANM- & AN ARR work o cormplels upon
2.8 |Hewchman 765197 _{iew desrancs 149 15 2% ; across roadway, ooim nof MR by other pariles. Inprogress
MR basusd 21697 I rako CATV & ANM.
1656150, PWR-21' T°, CATV-1T" . TELCOniol sttachad, IANM work tn complote upon compieiion of
- p.8 Abbol Pl 788233 {low & 180 ANM- 15° 5~; acrass rosdway. MR by othar oa. in progreas
‘ MR lesued &/ ISD7 to ralse PWR, CATV &
[8739-8745 184326, FWR-19" &, CATV-15" 57, TELCO-nol stiachad,  JARM. ANM work & complete Bpon
P8 Moy Bha 783078 deararee 14'5 ANM-14' 10”2 acrozs madvay. complellon of MR by ether partes. in ress
MR leausd WIEB7 Lo ralve CATV & AN,
65376643 1844322, PWR-18" 3, CATV-15' ¥, TELCONA attashied, ANM work to compte upon complabion of
- p-B_ jWcVey Bad FEE06T [t clsasanes 15'4 NM-15 3° ; 2rm0ms roadeay. MR by olhst patioe. in pr
MR lasuesd 81697 tv ralie CATV, TELCO,
\E20-6921 1852351, FYYR-21" 4", CATV-IT &', TELCO-14' 5", ANAI- & ANM, ANM work to complste upon
p-8  jRlebes 787563 [{ad =) 1414 144 ; across readway. completion of MR by other panles. in ress
f
MR lsaued SHEDT b ralse PWR,CATY, |
1480-133 ...ui_.:uL 1854322, PWR-19" Z°, CATV-(6' 7*, TELCO-15 7', ANM-15 |TELCO, & ANM, ANN work o compete
2.8  JAve 755234 [low cieorancs 154 6" . arross roadway, coiptefon of MR &y ather parbes.  |In progress .
HR issued 8148/97 to rales TELCO &
65136507 1853775, PAWR-23' 3", CATV-18' 7, TELOO- 18 77, ANM-15' [ANM. ANM work o complete upon
p.8 Evoning St 784904 |(ext arm) 154 57 _iacross roadway corepletion of MR by cther paity. in tess
MR mausd 81657 to rise CATV, TELCO,
106505 1BR2500, PWR-20" 4", CATV-1T 27, TELCO-16' 1, ANM-14' (& ANM. ANM work to <complete upon
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HR hauas 9HE/S7 to ralae TELCO &
[Thoams Ave & PWR-not aftmched, CATV-not attached, TELCO-16'|ANM. ANM viork to compleda Upon
pS Nacs Ava A0 llow cloarance 15'4 2, ANM-1S 37 ; across mademy, lon of MR by olher A inpropreas
MR Irsuad /18297 Io ratee PWR, CATV,
Rearof €29 1848970, PWR-17" 7", CATV-IT 1~ TELCO-15 8" ,ANRIY ITELCO, & ANM, )Zi!u}woﬂ!.:ﬁ!n
p.S Nace Ave 710646 |lsw ci=arance 15'0 4°; actoss roadveay, upenh compietion of MR by other partes. inprogress
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-

'EMfective immediately, until further notice, joint fideouts (Pole Field Surveys) will e
required for the Provisioning of 3| réquests for attachment 1o Ameritech Qhig owned

iS requesteq by representatives of the requesting party, Ameritech Ohig, the power

company jointly owning or using the poles (if applicable) angd other parties attached 1o
the poles (i applicable),

In September of 1995, Ameritech had changed its practice so as not 1 require
rideouts, In an order made in Docker No. 96-1027-TP-CSS, the Public Uty
Commission of Ohio requited Ameritech Ohjo 10 re-instate its prior policy regarding
joint rideours, It should be noted that neither this practice change nor the September
1995 change in any way impacred the policies or practices of power companies
which jointly own or jointly use poles which Ameritech Ohio owns or controls,

foint

This change in practice applies to al| requests for aceess 1o Ameritech Ohig noles
either currently pending or submitted after the date of this notice. The Amertech
Structure Access Center (ASAC) will be fesponsible for scheduling

and ¢oordinating
Pole Field Surveys,

Questions regarding this notice may be ditected to thé Amerjtech Structure Access
Center ar (248) 424-0114,

Sinceraly,

Ol

Sheila Wiison
Manager - Strucryre Access Coordinaror
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