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September 20, 2006

Public Utilities Commission of Ohio
Attention: Docketing Division

180 E. Broad Strect

Columhbus, OH 43215-3793

Re: Bucksye Enetgy Brokers v. Obio Edison et al,
Case No. 06-835-EL-CSS

Attention Docketing Division:
Enclosed please find an original together with 12 copies of the following pleadings:
1. Consolidated Motion to Strike and Memorandum in Opposition to Motion to
Dismiss/Motion to Sttke Filed By Respondents Ohio Edison Company, The

Cleveland Flectric Iluminating Company, and FirstEnergy Corp. This pleading was
peviously filed via facsimile transmisson on September 19, 2006;

2. Memorandum in Oppositicn to Motion to Stay Filed By Respondents Ohio Edison
Company, The Cleveland Electric lluminating Company, and FirstEnergy Corp. This
pleading was previously filed via facsimile transmission on today’s date.

Thank you fot your attention to this matter. Please do not hesitate to contact this office
with any questions.

Very truly yo

Endosums

cc ‘Tom BellishThd® 16 to certify that the imayes appwucing are an
accurate and complete raproduction of a case file
document delivered in the regular course of busineass
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Buckeye Energy Brokers, Inc.
Complainant,
v. Case No. 06-835-EL-CSS
QOhio Edison Company,
The Cleveland Electric Illuminating
Company and FirstEnergy Corp.
Respondents,

R T S

MEMORANDUM IN OPPOSITION TO MOTION TO STAY FILED BY
RESPONDENTS OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, AND FIRSTENERGY CORP.

L INTRODUCTION

Complainant, Buckeye Fnetgy Brokers, Inc., hereby files this Memorandum in
Opposition to the Motion to Stay filed by Respondents, Ohio Edison Company, The
Cleveland Electric Hluminating Company and FirstEnergy Corporation {collectively herein,
“Respondents”).

On August 3, 2006, Complainant mailed its Request for Production of Documents
to Respondents. Complainant’s Notice of Setvice teflecting this discovery request was filed
with the Commission on August 8, 2006. On August 24, 2006, Respondent’s filed 2 Motion
to Dismiss and Motion to Sttike “Reply” Pleadings attaching a latgely blacked out (redacted)
putported agreement between NOPEC and some of the Respondents as well as FirstEnergy
Solutions (not a patty in this matter). Complainant recently filed a Consolidated Motion to
Strike and Memorandum in Opposition to Respondents” Motion to Dismiss. On August 25,
2006, in lieu of any response to Complainant’s discovery tequest, Respondents filed a
Motion to Stay.’

* Appatently, Respondents’ Motion to Stay excludes the portions of the otherwise blacked out agtesment that
they have chosen to teveal to the Commission in its Motion to Dismiss. Complainant, in its Consolidated
Motion to Strike and Memorandum in Opposition to Respondents’ Motion to Dismiss, requests that the
Commission not consider this attachment since it is 2 matter outside the pleadings and, as presented, has no



To date, Respondents boldly have chosen to abuse the discovery process by
ignoting specific rules that requite responses — either production or specific objection -
within twenty days. Accordingly, Respondents Motion to Stay should be denied in its
entirety and Respondents should be compelled to respond to Complainant’s outstanding
discovery requests.

.  ARGUMENT

The Commission affords parties liberal discovery rights. Ohio Rev. Code § 4903.082

provides:

All parties and intervenors shall be granted ample rights of discovery. The
present rules of the public utilities commission should be reviewed regularly
by the commission to aid full and reasonable discovery by all parties. Without
limiting the commission's discretion, the Rules of Civil Procedure should be
used whetever practicable.

Moteover, Ohio Admin. Code § 4901-1-16(A) provides that:

The putpose of rules 4901-1-16 to 4901-1-24 of the Administrative Code is
to encourage the prompt and expeditious use of prehearing discovery in
order to facilitate thorough and adequate preparation for participation in
commission proceedings. These rules are alse intended to minimize
commission intetvention in the discovety process.

Respondents’ approach simply ignores Ohio Admin. Code § 4901-1-20(C) providing

The patty upon whom the request is setved shall serve a written tesponse
within twenty days aftet the service of the tequest, ot within such shotter ot
longer titme as the commission, the legal director, the deputy legal director, or
the attorney examinet assigned to the case may allow. The response shall
state, with respect to each item or category, that the inspection and related
activities will be permitted as requested, unless the request is objected to, in
which case the reason for the objection shall be stated. If an objection is
made to patt of an item or category, that part shall be specified. The patty
submitting the request may move for an order under rule 4901-1-23 of the
Administrative Code with tespect to any objection or other failure to
tespond to a request or any part thereof, or any failure to permit inspection
as requested. stated time deadlines.

probative value. Fusther, the agreement as presented, is not tesponsive to Complainant’s outstanding discovery
request and only serves to taint the discovery process by advancing the self-interests of Respondents.



Respondents have not offered any basis fot objecting to or refusing to answet the
discovery requests propounded by Complainant. Complainant’s counsel attempted to
tesolve this matter by providing Respondents’ additional time to respond to the discovety
requests. Instead of providing the responses, however, Respondents filed 2 Motion to Stay.
As of this writing, the Respondents, by ignoring clear requirements of the Public Utlities
Commission, have granted themselves an unofficial stay of approximately thirty days.
Further, the Respondents approach will force the Complainant to file motions to compel
discovety and other costly pleadings in an effort to gain information that it has every right to
obtain.

Respondents have identified no support in either the Comimission rules or legal
precedent supporting a stay of discovery in this matter. Respondents have not sought any
sott of protective order from the Commission. As alteady explained, Respondents have not
made any specific or general objections to the discovery requests propounded by
Complainant. They simply seck to avoid compliance with discovety obligations by pointing
to what they fecl are fatal flaws in the Complainant's complaint. Such subjective assessment
is unsupported, does not ptovide a basis for refusing to provide requested information and is

in direct contravention of the Commission’s policy in favor of ample discovety.
III. CONCLUSION

For all of these teasons, Complainant respectfully requests that the Commission
enter an order denying Respondents’ Motion to Stay and compelling Respondents to
provide the requested information.

Respectfully Subnitted,
CAROLL GASPER, ATTORNEY

10%. Stteetsboro St.Sulte 301
Hudson, Ohio 44236

Phone: (330) 656-4245

Fax:  (216)937-0295
clg(@clgaspetlaw.com
Attoney for Complainant
Buckeye Energy Brokers, Inc.



CERTIFICATE OF SERVICE
The undersigned hereby certifies that on September 20, 2006, a copy of the
foregoing was forwarded by regular US mail to James W. Burk, Esq., FirstEnergy Setvice
Company, 76 South Main Street, Akron, OH 44308, Helen L. Liebman, Esq., Jones Day,
325 John H. McConnell Boulevard, Suite 600, PO Box 165017, Columbus, Ohio 43216-

5017.

(O~

Carol L. GasMOWSS)
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