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 In reviewing the Staff of the Ohio Siting Board’s (“The Staff”), Initial Brief, nearly the 

entirety of the subject matter of the hearing was ignored. Instead, the Staff sets up a strawman 

argument and attempts to refute that strawman narrative in stating the following: 

“Hecate claims that construction setbacks of less than 100 feet are 

permissible based on its submission of engineering drawings via a 

sharefile site in March 2021 and/or via an email to Staff in June 2021. 

According to Hecate, these drawings reflected lesser setbacks, and 

Staff’s failure to object to the drawings served as a modification of 

the setbacks the Board prescribed. Staff refutes Hecate’s claim, 

explaining that its review and acceptance of final engineering 

drawings that depicted setbacks shorter than 100 feet does not 

absolve Hecate of the 100-foot requirement. Staff establishes that (1) 

it does not independently assess whether professional engineering 

drawings accurately depict Board-approved conditions for 

constructing a generation facility and (2) Staff could not authorize 

setbacks shorter than 100 feet without Board approval, which the 

Board never gave. 

 

In the Opinion and Order issuing Hecate’s Certificate to construct 

New Market Solar, the Board approved 100-foot setbacks. By 

Hecate’s own admission and per Staff’s investigation, the Company 

instead constructed setbacks shorter than the required 100 feet in at 

least 38 locations. By installing setbacks shorter than 100 feet, Hecate 

violated the conditions of its Certificate and R.C. 4906.98, which 

requires construction of generation facilities be ‘in compliance with 

the certificate.’” 

 

See Staff Brief at p.2. 
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 The clear problem with the foregoing is that this narrative is simply not accurate.  What is 

also clear with Staff’s above referenced narrative, is that there is not one bit acknowledgement of 

the clear testimony of Robert Holderbaum that: (1) the Certificate could be modified by 

supplemental filings; and (2) that Staff were required to review and confirm that the work would 

proceed in accordance with submissions, which Witness Holderbaum acknowledged, nobody at 

the Board did.  These issues will be further addressed below 

 Staff’s narrative is also wrong when it states, without citation, that “Staff could not 

authorize setbacks shorter than 100 feet without Board approval, which the Board never gave.”  

Id. Indeed, there is no rule requiring the Board’s approval other than what was delegated to Staff, 

which was to permit changes to the Project through subsequent filings and submissions.  See EVS 

Exhibit 1, Exhibit DB-14 (Joint Stipulation).   

 As will be discussed, evidence at the hearing demonstrated the following: 

• The Certificate did not have a setback requirement and the referenced Application also did 

not have a clearly articulated setback requirement. Instead, the Application references “in 

consultation with Highland County” and Highland County has a 45-foot setback 

requirement. As such the Staff’s position is fundamentally flawed in that there never was 

a “change” in setback as the project setback has consistently been 45 feet.  

 

• Even if there were a 100-foot setback requirement (a fact that is disputed), Staff modified 

that requirement by their actions in accepting and approving multiple submittals with a 45-

foot setback.  

 

• The 45-foot setback was open, obvious and consistent in all submittals and approvals. 

Fundamental principles of estoppel would normally apply and bind the Board to its actions 

in reviewing and approving all submittals with a 45-foot setback, but for the fact the Board 

is a state agency.  

 

• The average setback as currently built is 177 feet, with only minor corner areas infringing 

into the Board’s alleged 100-foot setback envelope. The overall impact is perceptively 

zero. 

 

• Of the total 100MW capacity, 35 MW is built and in-service generating power. The other 

65 MW was near completion. There are less costly alternatives to a re-configuration of the 

system. A reconfiguration of the system at this point constitutes economic waste. 
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I. THE BOARD’S LACK OF STANDARD SETBACKS, THE VAGUE AND 

CONTRADICTORY LANGUAGE IN THE APPLICATION, AND THE 

INCLUSION OF CONDITION 1 IN THE JOINT STIPULATION DO NOT 

ESTABLISH A 100’ SETBACK         

 

Hecate’s Application contained only one reference to property setbacks: 

 

See EVS Exhibit 1, Attachment DB-10 (Application) at p.22.  The Board does not have any 

established setback requirement for solar farms, but Highland County does have setbacks for 

commercial and industrial buildings. See Transcript at p.17, Lines 7-11.1  We know that Highland 

County does not have a setback requirement greater than 50’.  See Highland County Conveyance 

Standards (EVS Exhibit 1 - Attachment DB-3).  Clearly, no reference is made in the Highland 

County Conveyance Standards as to any setback of 100’, and the Board has no proscribed setback 

requirement.  At best, the reference in the Application stating that “[i]n consultation with Highland 

County the established setbacks from property boundaries is 100 feet”, is puzzling, contradictory, 

and overtly ambiguous. At worst, and the most likely explanation, is that the Application language 

must have been a mistake, in particular when similarly situated solar projects in the area have 50’ 

setbacks. See Transcript at pp.17-18, lines 25 and 1. 

 

 
1  Mr. Holderbaum is a utility specialist, which covers all types of utilities including solar farms.  See Transcript 

at p.22.  He became involved with the Project “[p]retty much in the start of them filing with the State”.  Id at p.21.  

With regard to this Project, he was “responsible for all of it” and “basically organized the entire review for the project”.  

Id at pp.26-27. Mr. Holderbaum also coordinated the Staff.  Id.    
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II. EVEN IF THERE WERE A 100-FOOT SETBACK REQUIREMENT (A FACT 

THAT IS DISPUTED), THE BOARD MODIFIED THAT REQUIREMENT BY 

THEIR ACTIONS IN ACCEPTING AND APPROVING MULTIPLE 

SUBMITTALS WITH A 45-FOOT SETBACK       

 

 A. Condition 1 

Staff’s Initial Brief fails to consider Condition 1’s language in any fashion.  Indeed, 

Condition 1 is not referenced at all in Staff’s Initial Brief.  Condition 1 of the Joint Stipulation 

provides very clear direction as to how this Project could be modified: 

 

See EVS Exhibit 1, Exhibit DB-14 (Joint Stipulation).  Even Mr. Holderbaum had to agree that at 

a minimum, post certificate filings would and/could modify a project: 

Q. …Mr. Douglass mentioned filing his testimony.  The filing in 

this particular case, that comes through the OPSB website for the 

exchange of data, does it not? 

A. That’s just our docket system so the Application would just 

file that with our docketing system. 

Q. And I think that’s my point is there’s nothing ---if someone 

is filing something, it has to be through the filing system as a general 

matter of course, right? 

A. I believe that’s correct, yes. 

Q. … If the Applicant is submitting supplements to its 

Application, that’s considering filing, right? 

A. That would be considered filing, correct. 

Q. If the Applicant is providing and submitting through the 

website the condition—the compliance condition letters, those are 

filings, right? 

A. Correct.   
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See Transcript at pp.23-24.  Mr. Holderbaum also agreed that consistent with Condition 1, the 

Project could indeed be modified: 

Q. …As a general sense, you and I can agree that there are 

opportunities for … project modification that are through 

supplemental filings, data requests, or other stipulations, fair 

enough? 

A. Yeah, that’s pretty broad, but yes.” 

Id at p.59. 

 Staff never addresses Holderbaum’s admission, instead focusing on the alleged 100-foot 

setback requirement without even referencing Condition 1.  In short, the Staff’s Initial Brief 

completely ignored the testimony and the Joint Stipulation. By ignoring Condition 1, the Staff 

asserts that it does not matter anyway because “Staff does not review engineering drawings to 

ensure they accurately show Board-approved conditions for construction”.  See Staff Brief at p.5.  

Staff then relies upon Mr. Holderbaum’s circular logic and writes that “such review would be 

“duplicative” because the conditions of construction are already “set forth in the certificate”. 

Engineering drawings memorialize these established conditions.  Further, reviewing engineering 

drawings for accuracy would require costly expert consultant services.” Id.  In other words, it was 

okay for Staff to not do what they were supposed to do. 

 Despite the clear and unequivocal language of Condition 1, and the specific requirements 

of the Application to submit compliance drawings for review and acceptance, Staff reviewed 

nothing of substance.  Indeed, if Staff is to be believed, they ignored every condition compliance 

submission that might have hinted at “engineering drawings”.  Yet at the hearing, Mr. Holderbaum 

was shown the May 26, 2021 drawings (EVS Exhibit 8), and despite apparently never reviewing 

the drawings before, in 20 seconds identified four instances on Exhibit 8 where the drawing 

identified a 45’ setback. See Transcript at p.123, Lines 15-20.  Cleary, “costly expert consultant 
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services” were not required to identify 45’ setbacks.  See Staff Initial Brief at pp.5-6.  The argument 

that it was too costly to review a site plan simply does not pass any factual or legal test.  Instead, 

the far more likely options are that the Staff reviewed and saw the setbacks and did not care, or 

Staff simply did not care and admittedly “accepted” the drawings regardless. See Staff Brief at p.5 

(“Staff’s review and acceptance of engineering drawings”)2.   

 B. Condition 8 

 Condition 8 was also very clear, as the language comes directly from Rule 4906-3-14: 

 

See EVS Exhibit 1, Attachment DB14. Condition 8 expressly mandates that Staff be provided, for 

review and acceptance, a set of final engineering drawings to “confirm that the final design is in 

 
2  Staff’s position on not conducting any substantive review of drawings is of course an ad hoc approach that 

appears to be applicable to just this case, as no written protocol exists to only review drawings for a logo and pdf 

format, and Mr. Holderbaum lost his handwritten notes: 

 

Q.  There is no written understanding that you have that says we don't review 

drawings meaning your office and you and your staff and Staff you coordinate do 

not review drawings. 

 

A.  There's no written protocol that says don't do that. There's -- the way that 

the condition is we did as we were supposed to do. 

 

Id at p.104, Lines 7-12.  As pointed out, it took Mr. Holderbaum 20 seconds to identify four 45’ setbacks on a drawing, 

and likely did so because they were “specifically denoted” and easily discernable on the drawings.  
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conformance with the certificate”.  Mr. Holderbaum confirmed that he reviewed and accepted the 

final drawings but failed to ensure that the work was in conformance or not in conformance with 

the Certificate. 

Q.  You didn't confirm whether the design of the project or the 

work that was going to be happening was either going to be in 

conformance with the Certificate or not going to be in conformance 

with the Certificate. 

 

A.  I would say we never confirmed that, correct. 

 

See Transcript at p.114, Lines 17-23.  Once again, the Staff utterly failed in its obligations to adhere 

to the language of the Joint Stipulation. Mr. Holderbaum also agreed that that New Market Solar 

could not review and accept their own work: 

Q.    All right.  So we also can agree that the review and 

acceptance couldn't be done by the Applicant.  It had to be done by 

some other party because you are submitting it for review and 

acceptance; would that be fair? 

 

A.    Yes.  As I have stated before, our – the way we view 

reviewing and acceptance is a couple of things that I don't think the 

Applicant would do and that's to keep it in our public docket and 

have it forward facing for the public to have access to. 

 

Q.    Is there anything in Condition 8 that says, hey, the Staff isn't 

going to do one bit of substantive review of this? 

 

A.    I don't think so. 

 

Id at p.109, Lines 9-22. In short, no one on the Staff made a single effort to confirm “that the final 

design is in conformance with the certificate” prior to construction beginning.  Id at p.119, Lines 

15-18. 

Knowing that it had not substantively reviewed a single drawing, instead only validating 

the existence of an engineer’s logo and whether it was in PDF format, and had utterly failed to 

adhere to Condition 8, Staff still gave the verbal go ahead to the Owner to begin construction in 
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April of 2021.  See Transcript at pp.240-241, Lines 25-1. Incredibly, Staff’s Initial Brief states that 

“review and acceptance” of drawings under Condition 8 does not include review for accuracy in 

the absence of some express denotation of engineering changes to the certificate that the Board 

has issued”.  See Staff Brief at p.6. That is not what Condition 8 requires.  Indeed, the Staffs’ brief 

disingenuously not only ignores Holderbaum’s testimony, but also ignores the mandate of 

Condition 8 that requires Staff “to confirm that the final design is in conformance with the 

certificate”.  See EVS Exhibit 1, Attachment DB-14. Mr. Holderbaum told the world that no one 

on Staff performed this function. See Transcript at p.109, Lines 9-22.   

III. THE AVERAGE SETBACK AS CURRENTLY BUILT IS 177 FEET, WITH ONLY 

MINOR CORNER AREAS INFRINGING INTO THE BOARD’S ALLEGED 100-

FOOT SETBACK ENVELOPE. THE OVERALL IMPACT IS PERCEPTIVELY 

ZERO             

 

Much of EVS’ proofs (as well as New Market Solar’s proofs), came in completely 

unrefuted.  Indeed, Staff failed to even address over 90% of either EVS or New Market Solar’s 

evidence.  This critical point cannot be stressed enough.  One of these issues was the alleged 

setback violations, and the other the imperceptibility of a 70’ setback or 100’ setback.  In short, 

the Board must accept as true the following testimony because it is the only testimony that was 

proffered in the hearing. 

A. The Alleged Setback Violations 

The following table illustrates these alleged setback violations, as sorted from the closest 

to the road versus furthers from the measurement points: 
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See NMS Exhibit 26.  Of these alleged setback violations, 5 are less than 10 feet; 23 less than 20 

feet, and 33 less than 25 feet. See Transcript at p.175-176 (entirety).   

 EVS’ Property Lines and Average Setbacks analysis is even more illuminating as to these 

alleged setback violations, as even assuming a required setback of 100’ (which is not accurate), 

the weighted average of setbacks for this Project is 177.2: 
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See EVS Exhibit 1, Attachment DB-15. The setbacks are simply minor corner intrusions.  Stated 

differently, these are not huge swathes of land, but simply corners or edges of property. New 

Market Solar has provided an accurate depiction of these alleged setback violations in its brief.  

 B.  The Practical Impact of the Alleged Setback Violations. 

 Again, the only evidence and testimony presented to the Board on the issue of the impact 

of the alleged setback violations came from Dan Bowar of EVS.  Mr. Bowar testified that he has 

designed and been involved with “many, many solar projects” similar to the instant one.  See 

Transcript at p.225, Lines 5-7.  In questioning about the chart referenced in NMS Exhibit 26, Mr. 

Bowar testified as follows: 

Q.  Looking at the chart, it showed the setbacks, would those 

setbacks as exist in your opinion as a civil engineer working on solar 

projects, is that going to change the experience for anybody driving 

by the project keeping in mind there is a fence and vegetation? 
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A.  With the distances we are talking about, no. The aesthetics 

are going to be imperceivable to those on the roadway. 

 

See Transcript at p.221, Lines 1-9.  With Mr. Bowar being the only person to testify on the issue, 

the Board is presented with clear testimony that the alleged setback violations are “imperceivable” 

from that of 100’ setbacks.  Stated differently, the current setbacks as built have no negative impact 

on any landowners or otherwise, and the Board must accept this testimony as undisputed.  Staff 

fails to even address this issue at all at the hearing or otherwise, and of course the Staff’s post 

hearing brief is silent as to this significant issue. 

IV. OF THE TOTAL 100MW CAPACITY, 35 MW IS BUILT AND IN-SERVICE 

GENERATING POWER. THE OTHER 65 MW WAS NEAR COMPLETION. 

THERE ARE LESS COSTLY ALTERNATIVES TO A RECONFIGURATION OF 

THE SYSTEM. A RECONFIGURATION OF THE SYSTEM AT THIS POINT 

CONSTITUTES ECONOMIC WASTE.        

 

 New Market Solar and Mr. Bowar presented unrefuted testimony about the significant 

waste that would occur to enforce a 100’setback that is imperceptible from a worst-case scenario 

as built condition of 70’ setback.  New Market Solar has presented this issue in their brief, and 

EVS concurs with the same.    

V. CONCLUSION 

 For all the foregoing reasons, EVS respectfully requests that the Board enforce the setbacks 

as built and permit the project to be completed. EVS respectfully urges the Board to render its 

decision as soon as practicable.  The Project is at a critical juncture and needs to be completed in 

order to reach full power production that will benefit the community.  At this time, work is 

scheduled to begin on February 6, 2024, and any delay to that start will only further impact the 

project’s ability to provide power to the utility company. 
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