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Citizens for Greene Acres. Inc., Jenifer Adams, P. Chance Baldwin, Jacob Church, Verity
Digel. Jed Hanna, Krajicek Family Trust, James Joseph Krajicek, Karen Landon, Nicole Marvin,
Chad Mossing, Karen Mossing. Nicholas Pitstick, Kyle Shelton, Marlin Vangsness, Jean
Weyandt, Jerald Weyandt, the Board of Trustees of Miami Township, the Board of Trustees of
Cedarville Township, and the Board of Trustees of Xenia Township (collectively, the “Citizens™)
hereby give notice of their cross-appeal pursuant to R.C. 4903.11, R.C. 4903.13, and R.C. ~
4906.12 to the Ohio Supreme Court from the following orders of the Ohio Power Siting Board
(“OPSB™) in Case No. 21-117-EL-BGN (hereinafter referred to as the “Orders™): (1) thé
Opinion and Order entered on December 15, 2022; and (2) the Order on Rehearing entered on
September 21, 2023. All of the Citizens were intervenors in Case No. 21-117-EL-BGN, and thus
are parties to that proceeding pursuant to R.C. 4906.08(A)(3) with a right to appeal to this Court
pursuant to R.C. 4903.11 and R.C. 4906.12. The Citizens timely filed their Application for
Rehearing of the Board’s Order on January 13, 2023 pursuant to R.C. 4903.10. Pursuant to
S.Ct.R.Prac. 10.02(A)(2), copies of the Orders are tiled contemporaneously with this notice of
appeal.

OPSB’s Orders denied the application of Appellant Kingwood Solar I LLC (*Kingwood .
Solar™) for a Certificate of Environmental Compatibility and Public Need (“Certificate™) to
construct and operate a new solar-powered electric generation facility. The Citizens support
OPSB’s denial of the Certificate and will advocate that the Court affirm OPSB’s denial of the
Certificate. However, OPSB’s Orders rejected a number of additional grounds for denying the
Certificate that the Citizens advocated. Pursuant to the mandate in R.C. 4903.13 that a notice of
appeal set forth “the errors complained of™ and the Court’s intcrpretatioh of that mapdale. the

Citizens are filing this notice of cross-appeal in order to defend OPSB’s denial of the Certificate



on the additional grounds listed below. E.g.. see In re Application of Columbus S. Power Co.,
2016-Ohio-1608, 969, 147 Ohio St.3d 439, 456-57, 67 N.E.3d 734, 750-51 (requiring appellee ]
assignments of error to be listed in a notice of cross-appeal). Cf Polaris Amphitheater Concerts,
Inc. v, Delaware Cty. Bd. of Revision, 2008-Ohio-2454, 4 11-15, 118 Ohio St.3d 330 332- 34
889 N.E.2d 103, 106-07 (issuing the same ruling under a s:mllar provision in R.C. 571 7. 04)

The Orders’ rejection of the additional grounds for dgnying the Certificate that.lhe
Citizens advocated i§ unlawful and unreasonable for the reasons stated below: |

1. The Ohio Power Siting Board has acted unlawfully and unreasonably by failing to
identify the facts and reasoning supporting many of its conclusions.! [Issue 1 on Pages 1 .and 13]

‘2. The Ohio Power Siting Board acted unlawful].y _aqd u‘nreasonably by fa‘iling t'o identify
the Project’s im—:ompatibili;y with the objectives of local land use planning codes as anot!{er
reason to deny the Certificate pursuant to R.C. 4906.10(A)(6). [Issue 2 on Pages 2 and 14-15}

3. The Ohio Power Siting.Board acted unlawfully and unreasonably by failing to identify
the Project’s incapacitation of 1,025 acres of good farmland for food production for 35 yéars as
another reason to d'e.ny‘ tHe Certificate pursuant to R.C. 4906.10(A)(6). [Issue 3 on Pages 2 and
16-21]

4, The Ohio Power Siting Board acted un]awfully.and unreasonably by failing to find
that the Project’s proven negative economic impacts are an additional reason why the Project_
does not sel;ve the public interest, con;/enience, and necessity under R.C. 4906.1 0(A)(6), and by

failing to find that Kingwood's failure to evaluate the Project’s other potential negative

' The pages and section numbers in brackets at the end of each paragraph herein are provided in
accordance with S.Ct.Prac.R. 10.02(A)2)(b) and S.Ct.Prac.R. 10.03(A) to identify where in the
Citizens® Application for.Rehearing the issues to be raised on appeal were preserved.



economic impacts as required by Ohio Adm.Code 4906-4-06(E )(4) and R.C. 4906.10(A)6) arc
additional reasons for denying the Certificate. [Issuc 4 on Pages 2 and 21-28]

5. The Ohio Power Siting Board acted unlawtully and unreasonably by failing to find
that the Project does not minimize the Project’s adverse environrmental impact under R.C.
4906.1 0(A:)(3) nor serve the public interest, convenience, or necessity under R.C. 4906. 1 O(A)(é)
due to its short setbacks. [Issue 5 on Pages 2 and 28-30] |

6. The Ohio Power Siting Board acted unlawfully and unreasonably by finding that

" Kingwood provided the information required by R.C. 4906.10(A)(2) and Ohio Adm.Code 4906-
4-08(D)(4)(e) & (f) to describe and mitigate the Project’s édverse visual impacts and by finding
that the Project’s adverse visual impacts do not preclude the issuance of a Certiﬁcate.under R.C. .
4906.10(A)(3) and R.C. 4906..! O(A)(6). [Issue 6 on Pages 2 and 30-50]

A. Kingwdod Aid not accurately describe the Project’s adverse visual impacts
pursuant to RC 4906.10(A)(2) and Ohio Adm.Code 4906-4-08(D)(4)(e), but
instead submitted non-representative simulations designed to conceal the Project’s
actual visibility from the Board and the public. >[lssue 6.A on Pages 2 and 30-34]

B. OPSB erred by fmding that the Project’s adverse vigual impacts do not prec,lude
the issuance of a Certjﬁcate under R.C. 4906.10(A)(3) and R.C. 4906.10(A)(6).
{Issue 6.B on Pages 2 and 34-44|

C. Kingwood did not provide measures to miﬁimize the Project’s adverse visual
impacts pursuant to Ohio Adm.Code § 4906-4-08(b)(4)(e), R.C. 4906.10(A)(3),
and R.C. 4906.10(A)(6). [Issue 6.C on Pages 2 and 45-50]

7. The Ohio Power Siting Board acted unlawfully and unreasonably by finding that

1

Kingwood has provided the information about the Project’s potential impacts on wildlife and



plants required by Ohio Adm.Code 4906-4-08(B) and R.C. 4906.10(A)(2), (3), and (6). [Issue 7
on Pages 3 and 50-55|

8. The Ohio Power Siting Board acted unlawfully and unreaso’nalﬂy by erroncously
finding that the Péojcct prbvides for water conservation measpreé as required by Ohio Adm.C;)de
4906-4-07(C)(3)(e) and R.C. l4906. 10(AX2), (3), (6), and (8). [Issue 8 on Pages 3 and 55;57]

9. The Ohio Power Siting Board acted unlawfully an(i unrea;onably by failin,g to' iden;ify
the Project’s threat to the neighbors’ property values as another reason why the Project would
not serve the public interest, convenience, or necessity uridgr R.C. 4906.10(A)6). [issue 9|‘0n
Pages 3 and 57-60] '

10. The Ohio Power Siting Board acted unlawfully and unreasonably by failing to
identify the Project’s damage to the community’s historic.and culturai resources as anot.hé;
reason why the'P’roject does not comply with R.C. 4906.10(A)(3) and (6). [Issue 10 on Pages 3 ,
and 60-67]

11, The bhio Power Siting Board acted unlawfully and unreasonably by f.'ailling to
identify the Project’s risk to the community during tornadoes as al{bther lleéson why the Project
does not comply with R.C. 4906.10(A)(6). [Issue 11 on Pages 3 and 68-70]

12. The Ohio Power Siting Board acted unlawfully and urfreasonably by finding that the
Project’s noise impacts do not preclude the issuance of a Ceniﬁcate under R.C. 4906.10(A)(3)
and R.C. 4906.10(A)(6). [Issue 12 on Pages 3 and 70-74] |

1.3. The'Obio Power Siting Bo:ard acted Linlawfﬁlly and unréasonably by finding that
Kingwood provided the information rquired by Ohio Adm.Code 4906-4-07(C) and R.C.
4906.10(A)(2), (3), (5), and (6) about the Project’s drainage impacts and associated mitigation to

prevent flooding. [Issue 13 on Pages 3 and 74-78]



14. The Ohio Power Si!ing Board acted unlawfully and unreasonably by finding that
Kingwood provided the information required by Ohio Adm.Code 4906-4-07(C) And RC
4906.10(A)(2), (3), (5). and (6) about the Project’s pollution impacts and associated mitigation. ‘
[Issue 14 on Pages 3 and 79-81]'

15. The Ohio Power Siting Board acted unla»;ff'ully and unreaéonably by failing'{o"
idemify the applicant’s inex"perience as another reason why the Project does not comply with ,V
R.C. 4906'.‘10(A)(6). [Issue 15 on Pages 3 and 81]

The. Citizens request that the Court designate them as Appellees/Cross-Appellants for_
purposes of this proceeding. |

Respectfully submitted,

/s Jack A. Van Kley .
Jack A. Van Kley (0016961)
Counsel of Record

Van Kley Law, LLC .
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Columbus, OH 43235
Telephone: (614) 431-8900°
Facsimile: (614)431-8905
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Counsel for Appellees/Cross-
Appellants Citizens for Greene
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/s David Watkins
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/s Lee A. Slone

Lee A. Slone
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1335 Dublin Road, Suite 16A
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Attorney for Appellees/Cross-Appellants
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THE OHIO POWER SITING BOARD

IN THE MATTER OF THE APPLICATION OF
KINGWOOD SOLAR I LLC FOR A
CERTIFICATE OF ENVIRONMENTAL
COMPATIBILITY AND PUBLIC NEED.

CASE No. 21-117-EL-BGN

. OPINION AND ORDER
Entered in the Journal on December-15, 2022

I. SUMMARY

{91}  The Ohio Power Siting Board (1) rejects the stipulation and recommendation
between Kingwood Solar 1 LLC and the Ohio Farm Buréau Federation and (2) denies the
application of Kingwood Solar I LLC for a certificate of environmental compatibility and
public need to construct and operate a solar-powered electric generation facility in Greene ‘

County, Ohio.

II. INTRODUCTION

{92] In this Opinion and Order, the Ohio Power Siting Board (Board) denies the
application of Kiﬁgwood Solar I LLC (Kingwood or Applicant) to construct, maintain, and
operate the proposed solar-powered electric generation facﬂity. Specifically, the Board
concludes that Kingwood does not satisfy R.C. 4906.10(A)(6), which requires that, in order
to receive Board certification, a project must serve thq pﬁblic interest, convenience, aﬁd

necessity.

IIl. PROCEDURAL BACKGROUND

{93}  All proceedings before the Board are conducted aéccii‘ding to the provisions

of R.C. Chapter 4906 and Ohio A;im.'Code‘Chapter 4906-1, et seq.
{94} Kingwood'is a person defined in R.C. 4906.01.

{95} OnMarch 11, 2021, Kingwood filed a pre-application notification letter with

the Board regarding its proposed solar-powered electric generation facility in Cedarville,
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Miami, and Xenia townships, Greene County, Ohio with up to 175 megawatts (MW) of

electric generating capacity (Project or Facility).

{16} On March 30, 2021, Applicant held both an internet-based and a telephonic
public informational meeting for the Project. On March 30, 2021, Kingwobd filed proof of |
its compliance with Ohio Adm.Code 4906-3-03(B), requiring that notice of the public
informational meeting be sent to each property owner and affected tenant and be published

in a newspaper of general circulation in the project area.

{97} On April 16, 2021, Kingwood filed (1) an application with the Board for a
certificate of environmental compatibility and public need to construct and operate the

Facility, and (2) a motion for protective order and memorandum in support.

{98}  Between April 27, 2021 and August 5, 2021, notices of intervention or
motions to intervene were filéd separately by Cedarville Township Board of Trustees
. (Cedarville Township), Xenia -Township Board of Trustees (Xenia Township), Miami
Township Board of Trustees (Miami Township), In Progress LLC (In Progress), Tecumseh
Land Preservation Association (Tecumseh), Citizens for Greene Acres (CGA), Greene
County Board of Commissioners (Greene County), and Ohio Farm Bureau Federation

(OFBF). No memoranda contra were filed in opposition to the intervention requests.

{191  OnAugust26, 2021, the administrative law judge (AL]) granted intervention
to Cedarville Township, Xenia Township, Miami Township_, In Progress, Tecumseh, CGA,

Greene County, and OFBF.

{910} Pursuant to Ohio Adm.Code 4906-3-06, within 60 days of receipt of an
application for a major utility facility, the Board Chair must either accept the application as
cor.nplete and compliant with the content requirements of R.C. 4906.06 and Ohio Adm.Code
Chapters 4906-1 through 4906-7 or reject the application as incomplete. By letter dated June
15, 2021, the Board’s Executive Director (1) notified Kingwood that its application was

compliant and provided sufficient information to permit Staff to commence its review and
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investigation, (2)' directed Kingwood to serve appropriate government officials and public
agencies with copies of the complete, certified appiication and to file pl;oof'of service with
the Board, and (3) instructed Kingwood to submit its applicatioﬁ fee pursuant to R.C.
4906.06(F) and Ohio Adm Code 4906-3-12.

{11} On June 21, 2021, Kingwood filed proof of service of its accepted and
complete application as required by Ohio Adm.Code 4906-3-07. Applicant also filed proof
that it submitted its application fee to the Treasurer of the State of Ohio.

{912} On June 28, 2021, Kingwood filed notice of its intent to hold an in-person
public information meeting on June 29, 2021, which was intended to supplement the remote

public information meetings that were conducted on March 30, 2021.

{913} By Enh;y issued August 26, 2021, the AL]J (1) established the effective date of
the application as August 26, 2021, (2) set a procedural scheaule-, including scheduling a
local public heanng for November 15, 2021, and setting an adjudicatory hearing to begin on
December 13, 2021 (3) dlrected Kingwood to issue public notices of the application and
hearings pursuant to Ohio Adm.Code 4906-3-09 indicating that petitions to intervene would
be accepted By the Board up to 30 days following sefvice of the notice or by.(jctober 8,2021,
whichever was later, and (4) provided deadlines for all parties to file testimony, as well as

for the filing of any stipulation.

{914} On September 8, 2021, Applicant filed proof of publication of its accepted,
complete application in the Yellow Springs News, the Xenia Gazette, and the Fairborn Daily
Herald. .

{915} On September 27, 2021, Applicant filed a motion for a protective order
regarding its archaeological study, which was being provided to Staff in response to a data

request on May 17, 2021.

{916} On October 29, 2021, Staff filed its Report of Investigation (Staff Report)
pursuant to R.C. 4906.07(C).
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{917} On November 3, 2021, Applicant filed proof of second public notice-and

publication of second public notice of its accepted, complete application.

{918} OnNovember 10, 2021, the ALJ (1) granted Applicant’s motion for protective
order from September 27, 2021, and (2) converted the evidentiary héaring tc} a rémote‘férmat

in response to the continuing COVID-19 pandemic.
{919} The local public hearing was conducted as scheduled on November 15, 2021..

Al 20} On November 22,2021, Applicant and OFBF filed a joint motion to continue
procedural deadlines and to convert the evidentiary hearing to a status con.f_erence. in order

to allow for the'parties to present the AL] with a settlement status update.

{9 21} On November 24, 2021, the ALJ gran'ted the motion to continue the

procedural deadlines and convert the evidentiary hearing to a status con:ference;.

{922} OnDecember13, 2021, the AL] called and continued the evidentiéry hearing.
Further, the parties updated the AL]J regarding the status, of séttlement negofia_ti_dns among

the parties.

{923] On December 22, 2021, the ALJ (1) ordered ithat the evidentiary hearing

reconvene, virtually, on March 7, 2022; and (2) established a revised procedural schedule.

{924} On February 9, 2022, Applicant filed a motion for protective order regarding
an addendum to its archaeological study, which was being provided .to Staff in
supplemental reSpbnse to a data request on May 17, 2021. Applicant’s motion was. not

opposed.

{925} On February 15, 2022, Applicant and OFBF filed a joint motion to continue
deadlines, including the evidentiary hearing on March 7, 2022, based on the potential for
ongoing settlement negotiations in the case. Joint movants represented that Staff and In

Progress did not oppose the motion.
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{9126] On February 16, 2022, intervenors Xenia Township, Miami Township,
Cedarville Township, and CGA filed a memorandum in opposition to the joint motion to
continue deadlines, in which the opponents described that their negative view of the Project

is such that extending the time for settlement negotiations is.unreasonable.

{927}  On February 17, 2022, the ALJ denied the joint motion for continuance and

ordered that the hearing proceed as scheduled on March 7, 2022.

{928] On March 4, 2022, a joint stipulation (Stipulation) was filed by Kingwood
and OFBF (Jt. Ex. 1).

{929] The adjudicatory hearing commenced as scheduled on March 7, 2022, and
concluded at the close of rebuttal witness testimony on Apﬁl 26, 2022. During the heariﬁg,
12 witnesses testified on behalf of Applicant!, 13 witnesses testified on behalf of intervenor
CGA, 11 witnesses testified on behalf of Staff, 5 wi‘tnessés testified on behalf of Greene

County and thé three intervenor townships, and 1 witness testified on behalf of Tecumseh.

{930} On June 13, 2022, Kingwood, Staff, Xenia Township, Miami Township,
Cedarville Township, Greene County, CGA, and In Progress timely filed initial post-hearing

briefé.

{931} On July 22, 2022, Kingwood, Staff, CGA, and Greene County timely filed
post-hearing reply briefs. Additionally, Miami Township, Xenia Township, and Cedarville
Township filed a timely joint reply brief.

{932} On August 15, 2022, Kingwood filed a motion to strike portions of the initial
post-hearing briefs filed by CGA and Cedarville Township claiming that the briefs relied on
information that was outside of the record of the case. On August 26 and August 29, 2022,

CGA and Cedarville Township filed responses to Kingwood’s motion to strike, respectively.

I Kingwood also presented witness Nicole Marvin, a CGA member, as on cross examination pursuant to a
subpoena (Tr. [V at 865).
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On September 6, 2022, Kingwood filed a reply to the response to strike filed by Cedarville

Townsﬁip.

{933] On August 26, 2022, Kingwood filed notice of additional authority, which
was the decision of the Supreme Court of Ohio in In re Application of Icebreaker Windpower,

Inc., Slip Opinion No. 2022-Ohio-2742 (Aug. 10, 2022).

IV.  PROJECT DESCRIPTION

{9 34} Kingwood intends to construct a 175 MW solar-powered electric generating
facility in Cedarville, Miami, and Xenia townships in Greene County. The Project will
consist of large arrays of photovoltaic modules (solar panels), totaling approxiﬁately
410,000, which will be ground-mounted on a tracking rack system. The Project will occupy
approximately 1,200 acres of private land secured by Kingwood through agreements with
landowners. The Project will include associated facilities such as 11.3 miles of new access
roads, an operations and maintenance building, underground and aboveground electric
collection lines, a 20-foot-tall weather station, inverters and transformers, a collection
substation, and a 138 kilovolt (kV) gen-tie electric transmission line. The Project will be
secured by perimelter fencing which will be seven-feet tall and accessed through gated
entrances. Applicant will ensure that solar modules are setback a minimum of (1) 250 feet
from adjacent non-participating property lines, and (2) 500 feet from the Project’s inverter

stations to adjacent non-participating property lines. (Staff Ex. 1 at 6-8; Jt. Ex. 1at1-4.)

{9 35} If approved, construction was anticipated to begin in the second quarter of
2022 and be completed by the fourth quarter of 2023. According to Applicant, delays could
impact project financing. (Staff Ex. 1 at 8.)

V. CERTIFICATE CRITERIA

{936} Pursuant to R.C. 4906.10(A), the Board shall not grant a certificate for the
construction, operation, and maintenance of a major utility facility, either as proposed or as

modified by the Board, unless it finds and determines all of the following:
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(1

(2)

(6)

7y

®)

The basis of the need for the Facility if the facility is an electric

transmission line or a gas or natural gas transmission line;

The nature of the probable environmental impact;

. The Facility represents the minimum adverse environmental

impact, considering the state of available technology and the
nature and economics of the various alternatives, and other

pertinent considerations;

In the case of an electric transmission line or generating facility,
that the Facility is consistent with regional plans for expansion

of the electric power grid of the electric systems serving this state

. and interconnected utility systems and that the Facility will

serve the interests of electric system écoh_bmy and reliability;

The facility will comply with R.C. Chapters 3704, 3734, and 6111,
as well as all rules and standards adopted under those chapters

and under R.C. 4561.32;

The Facility will serve the public interest, convenience, and

necessity;

The impact of the Facility on the viability as agricultural land of
any land in an existing' agricultural district established under

R.C. Chapter 929 that is located within the site and alternate site

. of any proposed major facility; and

The facility incorporates maximum feasible water conservation
practices as determined by the Board, considering available
technology and the 'nature ‘and economics of various

alternatives.
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VI. SUMMARY OF LOCAL PUBLIC HEARING TESTIMONY, PuBLIC COMMENTS, AND STAFF
REPORT’

A. Public Participation/Public Input

{937} Before reviewing the evidence presented at the adjudicatory hearing
regarding the statutory certification criteria, the Board will address the testimony provided

during the local public hearing and the public comments filed to the record.

{938} During the nearly six-and-one-half-hour local public hearing that was held
on November 15, 2021, opposition testimony (76 percent) ‘outWeig'hed support testimony
(24 percent), with 51 of the 68 witnesses expressing opposiﬁon to the Project and 16
suppofting it.2

{1139} Those in favor of the Project argued generally regarding (l).the importance
of landowner I"‘ightS and autonomy over their land (Pub. Tr. at 27—28, 37,181, 191, 202, 204),
(2) the diversification of income that Project participation will bring local famers (Pub. Tr.
at 20-21, 26-27, 31-32, 93-94, 181, 204), (3) the benefits of solar energy as ;c\ renewable, clean
energy source (Pub. Tr. at 172-173, 175-176, 180, 189, 199), and (4) the economic benefits to
the communit}‘r, such as -revenue going to local schools and government entities and
employmeﬁt opportunities created by the Project (Pub. Tr. at 38,.106, 149-150). A number
of supporters expressed the opinion that the Project will provide environrﬁental benefits as
well, as it will preserve the land from more permanent development and allow it to be
returned to agricultural uses following decommissioning. Further, some witnesses pointed
out that less chemical usage at the-Project site and the planting of pollinator friendly
vegetation could also improve the land and mitigate any negative side effects. (Pub. Tr. 32,
172,173, 175-177, 190-191‘, 196-197, 235-236.) Participating landowners providing testimony
stressed that the income they would derive from leasing land to the Project will ensure that

their land can be maintained and passed on to future generations. Without this

2 In one circumstance, the Board was unable to determine the witness’ position as to the Project.
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diversification, witnesses felt that they would likely need to sell their land rather than pass

it on to descendants. (Pub. Tr. at 38-39, 197, 202, 204.)

{940} The overarching issue from Project opponents was a concern that the Project
is incompatible with local land use plans and would unalterably change the rural nature of
the community (Pub. Tr. at 74-75, 140-141, 146, 161, 166, 183, 206-20?, 239, 251, 265, 273:274).
Related to this concern, numerous community members disagree with the Project’s plan to
remove large tracts of land used in agriculture and worry about the implications that such
develdpment could have on food supplies (Pub. Tr. at 49-50, 70, 78, 98, 103, 121, 138, 140-
141, 144,166, 207, 222, 233, 245-246). Most opposing witnesses also expressed much concer.n.
with negative aesthetics and noise impacts that they anticipate will résult from the Project
(Pub. Tr. at 41-42, 74-75, 80, 86, 109, 114, 119, 125-126, 155, 219,. 230, 260-261). With respéct «
to noise pollution and the potential destruction of natural views, several witnesses were
particularly worried about thesé effects on local state parl;s and recreational aréas, such as
Glen Helen Nature Preserve, John Bryan State Park, and others. These witnesses felt that

the additional noise and destruction of viewshed would deter peop‘le from visiting these
‘. pqpu]ar outdoor recreational areas. (Pub. Tr. at 51-52, 55-56, 58-61, 64-67; 77-78, 112, 194,
257, 260-261, 272.) Witnesses also worried about the negative impact that the 'Project, and a
change to the enizironméht, would have on local wildlife such as deer, bats, fokes, and
numerous wild birds (qu’ Tr.at41-42,96-97,122, 202, 252, 257, 275}. With respect to altering
the local envirénment, some witnesses also highlighted the historicall)} significant nature of
much of the project area, with sites tied to the Underground Railroad and Native Americans

prevalent in the area (Pub. Tr. at 75, 121-122, 261).

{41} Opponents of the Project also spoke about the potential for chemicals and
other toxins to be released into the surrounding area. In particular, witnesses voiced
concern that released chemicals could contaminate local waterways such as the Little Miami
River, along with wells and drinking water sources used by local residents. (Pub. Tr. at 50,
54-55, 96-97, 109, 129-130, 154-155, 162, 168, 210-211, 243, 252, 273.) According to many of

these witnesses, the weather of the region could exacerbate these potential issues, as severe
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weather and tornadoes are common in the area (Pub. Tr. at 55, 84-85, 101-103, 109, 114,122,
168-169). Numerous witnesses also voiced concern that released chemicals and other side
effects from construction at the Project site, along with exposure to electromagnetic‘: fields

during operation, could create public health issues for nearby residents (Pub. Tr. at 97, 110,

122, 168-169, 190, 191, 252).

{142} Opponents of the Project also expressed distrust of the Project developer and
skepticism about the Project’s alleged benefits. Multiple witnesses argued that Vesper has
acted unethically in its dea[mgs or attempted to intimidate landowners into sup‘portlng the
Project (Pub Tr. at 16{ 91, 108, 246, 278, 282). Some witnesses asserted that the proposed
Project, and the div-ision between participating and ' non-participating residents, was
creating tremendous strife in a previously tightknit commumty (Pub. Tr.at 17,127, 143-144).
Opponents responded to property rights arguments made by supporters of the Pro]ect by'
countering that a landowner’ s property rights are not unlimited (Pub. Tr. at 254-255, 274).
Witnesses were also unconvinced about the alleged benefits that the Project would bring‘ to
the community, questioning the amount of money that would flow to local schools and
governments and the number of jobs that would be created Some of these w1tnesses argued
that not only were the a[leged benefits below the level claimed by Kingwood, but that the
Project would harm local agricultural-related businesses. (Pub Tr. at 97-98, 137-138, 160,
170, 211, 219, 242, 247, 256, 269-270, 274-275.) Wimgésés also expres;ed concern about a
decrease in property values following construction and operation of rhe proposed Project
(Pub. Tr. at 96-97, 154, 160-161, 219-220, 252, 283, 284). Finally, with respect to the end of the
useful life of the Project, multiple witnesses remained .skeptical that proper
decommissioning will occur and that the land can truly be restored to agricuitural use (Pub.

Tr. at 42-43, 49, 96, 135, 155, 168, 240, 261-262).
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{9 43} In addition to testimony provided at the local public hearing, there have
been 222 filings in the public comments of the case docket as of November 15, 2022.3 Within
these filings, the .arguments for and against the Project generally mirror the statements made
at the local public hearing. Further, the filings reflect that opposition to the. Project exceeds
support for it at a ratio of approximately 63 percent to 37 percent. Though we note that the
public comment ratios are skewed by the single-issue (local construction employmént) mass
filing on behalf of IBEW on September 20, 2021. Absent thaf filing, the Project’s (;pp'osiﬁon~
to-support ratio is 78 percent to 22 percent, which is generally consistent with the ratio of

those who testified at the local public hearing,.

B. Staff Report

{944) Pursuant to R.C. 4906.07(C), Staff completed an investigation into the
application, which included recommended findings regarding R.C. 4906.10(A). The Staff
Report, filed on Oqtober 29, 2021, was admitted into evidence as Staff Exhibit 1. The

fo[lowing is a summary of Staff’s findings.

1. BASIS OF NEED

{945} R.C. 4906.10(A)(1) requires an applicant for an electric transmission line or
gas pipeline to demonstrate .the basis of the need for such a facility. In its review of the
application under R.C. 4906.10(A)(1), Staff notes that the Project is a proposed electric
~ generation facility, not a transmission line or gas pipeline. Accordingly, Staff recommends

that the Board find that this consideration is inapplicable. (Staff Ex. 1 at 10.)

2.  NATURE OF PROBABLE ENVIRONMENTAL IMPACT

[146] R.C. 4906.10(A)(2) requires that the: Board determine the nature of the

probable environmental impact of the proposed Facility. As a part of its investigation, Staff

3 We note that the actual positions of the commenters are closer to 400 in number as (1) 76 comments that
were filed as one on September 20, 2021, by individuals on behalf of the International Brotherhood of
Electrical Workers (IBEW) Local 182 were included in the case docket as one comment, and (2) the 97
individuals who signed opposition (and the 5 who signed support) rosters at the local public hearing were
also included as singular comments when filed on the case docket on March 3, 2022.
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reviewed the nature of the probable impact of the solar Facility and the following is a

summary of Staff’s findings:

a. Community Impacts

1947} Staff’s review of community impacts from the Project focused on land use,
regional planning, recreation, aesthetics, cultural resources, economic impacts, glare,
decommissioning, safety concerns regarding wind velocity, road and bridge impacts, and
noise concerns. While Staff cited to concerns as to the Project’s regional planning
compliance and aesthetics, Staff did not find that these concerns warrant denying the .
application. Moreover, Staff highlighted the significant economic impacts including job
creation, local employment earnings, and annual revenue to the state and Greene County

taxing districts during‘the construction and operation of the Facility. (Staff Ex. 1at 11-20.)

b. Geology

(48] Staff’s review of geologic impacts from the Project focused on soil types, oil
and gas mining, seismic activity, and construction geotechnical and engineering analyses.
Staff highlighted significant aspects of the Project including (1) Applicant worked with the
Ohio Department of Natural Resources (ODNR) in compliance with Staff’s request to
procure an engineering constructability report (ECR) in response to concerns of latéht oil
and gas wells that could be negatively impacted by the Project, (2) the Project is in an area
of low-risk for seismic hazard, (3) Applicant intends to implement a soils management plan
to account for potentially encountering soil that has been contaminated by historic oil and
gas activity, and (4) Applicant’s geotechnical soil analysis, subject to ongoing testing,
supports that the Project can be safely constructed and operated. (Staff Ex. 1 at 20-23.)

c. Ecological Impacts

{949} Staff’s review of the ecological impacts from the Project focused on public
and private water supplies, surface waters, threatened and endangered species, and
vegetation. Relative to water supplies, Staff recommends installation distancing from

potable water wells, and that spill prevention and response measures be implemented with
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respect to source water protection areas. Relative to surface water issues, Staff recommends
that Kingwood construct and operate the Project.in accordance with permitting
requirements of the Unites States Army Corps of Engineers (USACE) and the Ohio
. Environmental Protection Agency (OEPA). Relative to threaténed and endangered species,
Staff notes that, in assessing potential Project impacts, Kingwood (1) consulted with the
United States Fish and Wildlife Service (USFWS) and the ODNR, (2) conducted field
assessments, and (3) conducted literature reviews. Based on K:ingwood’s analysis, Staff
recommends that the Project be subject to seasonal tree cutting, and that Kingwood be
required to interact with Staff, USFWS, and the ODNR if listed plant and animal species are
unexpectedly encountered during the Project’s cénstruction. Relative to .vegetéti'bn, Staff
concludes that the Project,-sixb.ject to Kingwood’s’ pollinator-friendly habitat 'iﬁétallation
- plan, would be expected to reduce the environmental irr;pact as compared to the current
agricultural plant production. In summary, Staff determines that Applicant has (1)
committed to construction and operation planning, in coordination with the OEPA, such
that there is a low risk of any adverse impact to (a) public and private drinking water
supplies and (b) surface water management, and (2) committed to management practices in
consultation with ODNR, OEPA, and the USFWS to sdfficiently evaluate potential impacts
to (a) threatened and endangered species and (b) vegetation. (Staff Ex. 1 at 24-29.)

{950} Based on its review of the community, geology, and egological
considerations, Staff recommends that the‘ Board find that Abplicant has determined the
nature of the probable environmental impact of the Project and, therefore, the Project
complies with the requirements of R.C. 4906.10(A)(2) provided that any certificate issued by
the Board includes the conditions set forth in the Staff Rebort (Staff Ex. 1 at 30).

3. MINIMUM ADVERSE ENVIRONMENTAL IMPACT

{951} Pursuant to R.C. 4906.10(A)(3), the proposed facility must represent the

minimum adverse environmental impact, considering the state of available technology and
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the nature and economics of the various alternatives, along with other pertinent

considerations.

{952} As a part'of its investigation,' Staff reviewed minimum adverse impact
considerations wi:th respect to existing land use, as well as cultural, recreational, and wildlife
resources. Staff noted that the Project reasonably (1) aligns with cultural resources, (2) -
benefits the state and local economies, (3) avoids impacts to (a) oil and gas and (b) public
and private drinking water supplies, (4) limits impacts to (a) surface waters, (b) threatened
and endangered species, and (c) vegetation, (5) limits noise impacts, (6) addresses
transportation and road maintenance concerns, (6) reduces visual impacts upon non-
participating landowner through the required use of landscape and lighting plans, and 7)
mitigates farm[and impacts through drain tile repair and decommissioning planning. (Staff

Ex. 1at 31-33)

{953} Based on its review of the Project’s expected impact to (1) existing land use
and (2) cultural, recreational, and wildlife resources, Staff recomrﬁends that the Board find
that the Project represents the minimum adverse environmental impact and, therefore,
complies with the requirements of R.C. 4906.10(A)(3) provided that any certificate issued by
the Board includes the conditions set forth in the Staff Report (Staff Ex. 1 at 33).

4. .ELECTRIC POWER GRID

{454 Pursuant to R.C. 4906.10(A)(4), the Board must determine that the proposed
Facility is consistent with regional plans for expansion of the electric power grid of the
electric systems serving this.state and interconnected util‘ity systems. Under the same
authority, the Board must also determine that the proposed Facility will serve the interest

of the electric system economy and reliability.

{455} Asa part of its investigation of the Project, Staff reviewed electric power grid
considerations with respect to planning by (1) the North American Electric Reliability

Corporation (NERC), :;ind (2) PJM Interconnection (PJM). Staff noted that Applicant has
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obtained PJM review as to (1) a Feasibility Study Report and (2) a System Impact Study
Report. “Based on PJM’s review, the Project is not expected to cause del'iver.abili'ty concerns
that cannot be mitigated by Applicant through'system upgrades or operational limitations.

(Staff Ex. 1 at 34-36.)

{156) Based on these determinations, Staff recommends that the Board find that
the Facility complies with the requirements of R.C. 4906.10(A)(4) pro:v'ided any certificate
issued for the proposed Facility includes the conditions specified in the Staff Report (Staff
Ex. 1 at 36).

5. AIR, WATER, SOLID WASTE, AND AVIATIdN

{57) Pursuant to R.C. 4906.10(A)(5), the Facility must comply with .Ohio law
regarding air and .water pollution control, withdrawal of waters of the state, solid and.
hazardous wastes, and air navigation. As part of its investigation of the Pro'j.e,ct,.Staff
reviewed the Project’s impacts to air quality, water quaiity, solid waste, and aviation. Staff
concluded 'tha't,' outside to minimal dust impacts du.ring construction, the Project is not
expecfed to cause any air quality impacts. Similarly, Staff reviewed the Project’s water
quality impacts and determined that the Project was subject to USACE and OEPA guidance,
including the requirement of éomplying with a stormwater pollution prevention plan, such
that the Project would comply with state water quality regulations. Relative to solid waste
considerations, Staff notes that the Project is expected to primarily generate only
construction-related solid waste, and that Applicant has committed to solid waste.recYciing
and disposal plans that conform with state regulations. Further, relative to aviation.
considerations, Staff reviewed potential'aviation impacts from the Project in coordination
with the Ohié Department of Transportation Office of Aviation (ODOT), and concluded that

there are no expected impacts to local aviation. . (Staff Ex. 1 at 37.-39.)

{958} Staff recommends that the Board find that the proposed Facility complieé'
with the requirements specified in R.C. 4906.10(A)(5), provided that any certificate issued
include the conditions specified' in the Staff Report (Staff Ex. 1 at 39).
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6. PUBLIC INTEREST, CONVENIENCE, AND NECESSITY

{959} Pursuant to R.C. 4906.10(A)(6), the Board must determiné that the Facility
will serve the public interest, convenience, and nece351ty In assessing the Project’s
compliance with this determination, Staff reviewed the application in terms of the Pro]ect s
safety, electromagnetlc flelds ‘(EMF), public interaction and part1c1patlon, and publlc

comments. (Staff Ex. 1 at 40-44.)

{960} Relative to safety and EMF considerations, Staff describes that the Project

would be (1) constructed‘using reliable equipment that is certified by recognized stahdards

entities, (2) subject to specific fencing, gate, signage, and setbad.(‘ requirements that are, as
applicable, (a) compliant with recommendations of ODOT, (b) conforming with the -

National Electric Safety Code, and (c) consistent with fencing that the Board has appro.ved

as to other solar projects. Further Staff describes that ngwood intends to develop a plan

for respondmg to emergenCIes that might arise from, the FaClllty Further, Staff describes

that the Project does not create EMF concerns because (1) the proposed gen-tie transmission

line is not within 100 feet 'of-an occupied residence, and (2) the transmission facilities would

be designed and installed according to NESC requirements. (Staff Ex. 1 at 41.)

{9 61} Relative to public interaction and participation, Staff describes- that
Kingwood (1) acted to educate the public about the Project by hosting virtual and in-person
informational meetings to address issues such as financial benefits, visibility concerns,
property value impacts, st'ormwa‘ter quality, and wildlife concerns , (2) commissioned a
property value impact study, which concluded that adverse impacts from the Project are
not anticipated, (3) prepared a preliminary complaint resolution program, (4) committed to
notify affected local residents prior to the start of the Project’s construction and operation,
and (5) committed to providing Staff with quarterly complaint éummary reports. In spite
of these commitments, Staff describes that eight parties filed to intervene in the case,
including Cedarville Township, Xenia Township, Miami Township, Greene County, and

CGA. Further, (1) the Miami Township and Cedarv1lle Townshlp notices of intervention
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describe concerns as to the Project’s adverse impact on roads, properties, and citizeng, and
(2) Greene County filed a unanimous resolution on the public docket on October 29, 2021,
in which the county stated its opposition to the Project. Staff further described that the
public comments in the case included an email from the Viilage of Clifton expressing
opposition to the Project and correspondence from CGA describing concerns as to the pubiic
information meeting and the application’s completeness. Staff also summarized opposition
comments from the public docket, which expressed concerns as to decommissioning, as well
as impacts to- agricultural land use, wildlife and the environment, drinking and
groundwater, property values, public health, aesthetics .and viewshed, fencing and

vegetative screening, noise, glare, roads, siting, and setbacks. (Staff Ex. 1 at 41-44.)

{9 62} In‘consi'deration of the public interaction and participation surrounding the
Project, Staff concludes that it does not serve the public interest, convenience, and necessity
due to the general opposition from local citizens and government bodies. Staff emphasizes
that the interests of the impacted local governmental bodies were especially compelling.
given the responsibility those entities bear for preserving the health, safety, and welfare of
their citizenry. Acéordingly, Staff concludes that the Project will create negative local

community impacts that outweigh its benefits. (Staff Ex. 1 at 44.)

7. AGRICULTURAL DISTRICTS

{9 63} Pursuant to R.C. 4906.10(A)(7), the Board must determine the Facility’s
impact on the agricultural viability of any land in an existing agricultural district within the

project area of the proposed utility facility.

{964} Staff's review of the Project describes that it would remove approximately
1,027 acres of agricultural land, including 205 acres of agricultural district land, from service
during its operational lifespan. Further, the Project will temporarily disturb existing soil
and may result in drain tile damage. Though Staff describes that drain tile and soil imi)acts

are temporary and will be restored to their original use by Applicant. (Staff Ex. 1at45.)



21-117-EL-BGN 18

{41 65) Staff recommends that the Board find that the impact of the proposed
Facility on the viability of existing agricultural land in an agricultural district has-been
determined and, therefore, complies with the requirements specified in R.C. 4906.10(A)(7),
provided that any certificate issued by the Board for the proposed Facility include the
conditions specified in the Staff Report (Staff Ex. 1 at 45). -

8. WATER CONSERVATION PRACTICE

{9 66} Pursuant to R.C. 4906.10(A)(8), the proposed Facility must incorporate
maximum feasible water conservation practices, considering available technology and the

nature and economics of the various alternatives.

{9 67} Construction of the proposed Facility would not require the use of
significant amounts of water. Water may be utilized for dust suppression and control on
open soil surfaces such as construction access roads, as needed. Similarly, operation of the
proposed Facility will not require the use of significant amounts of water. Applicant states
that the only expected water usage would relate to the potential for cleaning the panels up
to two times per year depending on weather conditions and dust control. If c]eaning is
needed, Applicaﬁt estimates approximately 282,875 gallons of water may be used annually.

(Staff Ex. 1 at46.)

{§ 68} Staff recommends that the Board find that the proposed Facility would |
incorporate maximum feasible water conservation practices, and, therefore, complies with
the requirements specified in R.C. 4906.10(A)(8). Staff further recommends that any
certificate issued by the Board for the proposed Facility include the conditions specified in

the Staff Report. (Staff Ex. 1 at46.)

9. RECOMMENDATIONS

{969} As noted above, Staff recommends a finding that the Project be determined
not to be in the public interest, convenience, and necessity. Though should the Board not

accept that recommendation, Staff recommends that various conditions set forth in the Staff
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Report be made part of any certificate issued by the Board for the proposed Facility. (Staff
Ex. 1at47-53) Many of the recommended conditions found in the Staff Report, some with
modifications, are adopted in the Stipulation. The Stipulation and conditions are discussed

below in this Order.

VII. ADJUDICATORY HEARING

{970} At the evidentiary hearing, Kingwood presented testimony from its
sponsoring witness, Dylan Stickney, and 12 expert witnesses who testified in support of the
Stipulation as to environmental and viewshed impacts, property valuation, noise impécté,
toxicity, geology, groundwater impacts, landscaping mitigation measures, transportation,
public opinion polling, financial analyses, and architectural and cultural resources impacts

(App. Ex. 6, 7, 8,10-19, 101-109).

{971} Staff in_itially_presented ten witnesses who testified in support.of their
conclusions as described in the Staff Report. Further, as described below, Staff witness Julie
Grahaﬁ‘t-Price testified [Sﬁrsuant to Kingwood’s subiaoena as to Staff's communications wit'h‘ _
local government entities as to their positions regarding the Project’in relation to the

issuance of the Staff Report. (Staff Ex. 2-11.)

{972} CGA presented testimony from four experts regarding economic impacts, -
property values, farmland impacts, cultural and historic resources, viewshed and ’setback
concerns, noise impacté, and ecological impacts (CGA .Ex. 3, 5, 9, 12). Further, CGA
presented: testimony from several lay witnesses as to the community’s perception of the
Project, including its expected impacts upon farming and neighboring residents in the
Project area (CGA Ex. 1, 2, 4-10, 11). Tecumseh also presented testimony regarding the

Project’s impact upon farmland production (Tecumseh Ex. 1).

{9 73] Additionally, each of the four government entities presented testimony from
an elected official as to the basis and manner for determining the formal governmental

opposition to the Project (Xenia Ex. 1; Miami Ex. 3; Cedarville Ex. 1; Greene County Ex. 1,
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2). Further, Miami Township presented an expert landscape architect to address the
Project’s adverse impacts on soils, vegetation, surface water, and regional planning (Miami

Ex. 1).

VII. STIPULATION AND CONDITIONS

{9 74} At the adjudicatory hearing, Kingwood presented the Stipulation entered
into by Kihgwood and OFBF (Signatory Parties), in which Signatory Parties agree only that,
should the Board issue a certificate for the Project, the certificate should be subject to the 39

conditions contained in the Stipulation (Jt. Ex. 1 at 1; Tr. [at 237).

{975] The following is a summary of the 39 conditions agreed to by the Signatory -

Parties and is not intended to replace or supersede the actual Stipulation:

(1) Applicanf shall install the Facility, utilize .equipment and
construqti.on. practices, and impleméht mitigation measures as
described in the application and as hodified and/ or clarified
in- supplemental filings, replies to data requests, and
recommendations in the Staff Report, as modified by this

Stipulation.

(2)  Applicant shall conducta preéonstruction conference prior to
the commencement of any construction activities. Staff,
Applicant, and representatives of the primary contractor and
all subcontractors for the Project shall attend the
preconstruction conference. The conference shall include a
presentation of the measures to be taken by Applicant and
contractors to ensure compliance with all conditions of the
certificate, and 'discussio'n of the procedures for on-site
ir\vestigétions by Staff during construction. Prior to the

conference, Applicant shall provide a proposed conference
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agenda for Staff review and shall file a copy of the agenda on
the case docket. Prior to the conference, Applicant shall also
provide notice of the megting fo Greene County, Cedarville
Township, Xenia Township, and Miami Townshi.'p, the
Greene County Engineer, In Progress, and the Greene County
Soil & Water Conservation District should representatives

wish to attend the conference. for informational purposes.

' Applicant may conduct separate preconstruction conferences

for each stage of construction.

Within 60 days after the commencement of commercial
opera.tion, Applicant shall submit to Staff a copy of the as-
built spécifications of the entire Facility. If Applicant
demonst-r_atés that good cause pre';vents it from submitting a
A'copy of the as-built specifications for the entire Facility.Within
60 days after commencement of coﬁmerciél operation, it may

request an extension of time for the filing:of .such as-built

specifications. Applicant shall use reasonablé efforts to

provide as-built drawings in both hardi_ copy and as

- geographically referenced electt_‘onic”dafa.

Separate preconstruction conferences may be held for the
different phases' of civil construction and equipment

installation. At least 30 days prior to the preconstruction

conference, Applicant shall submit to Staff, for review and-

acceptance, one set of detailed engineering drawings of the
final Project design for that phase of construction and

mapping in the form of PDF, which Applicant shall also file

"+ 'on the docket of this éése, and geographically referenced data

(such as shapefiles or KMZ files) based on final engineering
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(6)

drawings to confirm that the final design is in conformance

with the certificate. The final design shall incorporate -

minimum setback from the Project’s fence line of at least 250.

feet from non-participating residences as of the application
filing date’, and a minimum setback fr-om the'ProjeCt's invertel_‘
stations of.at least 500 feet. from non-participating residences
as of the application filing date. Mapping shall include the
limits' of disturbance, permanent and temporary
infrastructure locations, areas of vegetation removal and
végetative restoration as applicable, and specifically denote
any adjustments made from siting detailed in the application.
The detailed engineering drawings o_f..the final Project desigﬁ
for each phase of construction shall account for geologiéal
features and include the identity of t.he' fegist‘efed professional
engineer(s), structural engineer(s), of engineering firm(s),

licensed to practice engineering in the state of Ohio, who

‘reviewed and approved the designs. All abplicablé

- geotechnical study results shall be included in the submission

of the final Project design to Staff. .

Af least 30 days prior to each preconstruction conference,
Applicant shall submit to Staff, for review and acceptance, the
final géotechnical engineering feport. This shall include a
summary statement addressing the geologic and soil

suitability.

At least 30 days prior to the preconstruction conference,
Applicant shall provide Staff, for review and acceptance, an

Unanticipated Discovery Plan. This shall include detailed
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plans for remediation of any oil and gas wells within the

Project area.

If any changes are made to the Facility layout after the
submission of final engineering drawings, Appllcant sha]l
provide all such changes to Staff in hard copy and as
geographically-referenced electronic data. All changes are
subject to Staff review for compliance with all conditions of

the certificate, prior to construction in those areas.

Should karst features be identified during additional
geotechnical exploration or during construction, Applicant
shall avoid construction in these areas when possible. If
mitigation measures are used ‘'in lieu of avoidance,
Applicant’s consideration of adequate mitigation measures

shall include potential hydrogeological impact.

'The. certificate shall become invalid if Applicant has not

commenced a continuous course of construction of the
proposed Facility within five years of the date of
journalization of the certificate unless ‘the Board grants a

waiver or extension of time.

As the mformat10n becomes known, Applicant shall file on
the public docket the date on which construction will begin,
the date on which construction was completed, and the date

on which the Facility begins commercial operation.

Prior to the commencement of construction activities in areas
that require permits or authorization by federal or state laws

and regulations, Applicant s_hall_iobtain and comply with such
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permits or authorizations. Applicant shall provide copies of
permits and authorizations, including all supporting
documentation, to Staff no less than seven days prior to the
applicable construction activities and shall file such permits
or authorizations on the public docket. Applicant shall

provide a schedule of construction activities and acquisition

of corresponding permits for each activity at the

preconstruction conference(s).

Subject to the application of R.C. 4906.13(B), the certificate
authority provided in this case shall not exempt the Facility
from any other applicable and lawful local, state, or federal
rules or regulations nor be used to affect the exercise of

discretion of any other local, state, or federal permitting or

licensing authority with regard to areas subject to their-

supervision or control.

The Facility shall be operated in such a way as to assure that
no more than 175 megawatts would be injected into the Bulk

Power System at any time.

Applicant shall not commence any construction of the Facility
until it has executed an Interconnection Service Agreement
and Interconnection Construction Service Agreement with
P]M Interconnection, which includes construction, operation,

and maintenance of system upgrades necessary to integrate

"the proposed generating ‘facility into the regional

transmission system reliably and safely with PJM. Applicant

shall docket in the case record a letter stating that the

Agreement has been signed or a copy of the executed"
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Interconnection Service Agreement and Interconnection

Construction Service Agreement.

Prior to' commencement of constructiqﬁ, Applicant shall
submit to Staff its design for the perimeter fence for
confirmation that the design complies with this condition.
Project perimeter fencing shall be designed to be both small-

wildlife permeable and aesthetically, fitting for a rural

location, taking into account applicable codes and NERC

requirements. To the extent modifications can be made to a

code compliant fence, Applicant shall install a fence that: has

the lowest height possible; has frequent openings in the

bottom rows in the fence not more than 500 feet apart and that

must be at least nine inches wide qnd seven inches high to

allow the passage of mammalian predators and other wildlife

. species. This condition shall not apply to substation fencing.

Prior to commencement of construction, Applicant shall

prepare a landscape and lighting plan in consultation with a

landscape architect licensed by ‘the Ohio Landscape

Architects Board that addresses the aesthetic and lighting

“impacts of the Facility with an emphasis on any locations

where an adjacent non-participating parcel contains. a

residence with a direct line of sight to the Project area at any -

time of the year. The plan shall als';)'f address potential

aesthetic impacts to nearby communities, the traveling public,

and recreationalists by incorporating appropriate

landscaping measures such as shrub plantings or enhanced

pollinator plantings. The plan shall also include measures

such as fencing, vegetativé screening, or good neighbor
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' agreements. Unless alternative mitigation is agreed upon

with the owner of any such adjacent, non-participating parcel
containing a residence with a direct line of sight to the fence
of the facility, the plan shall provide for the plantin{g of
vegetative screening designed by the landscape architect to
enhance the view from the residence and be in harmony with
the existing vegetation and viewshed in the area. Subject to
any pro;ect area reductions, vegetatlve screening shall at a

minimum consist of screening in the locations shown on the

- attached screening plan using the identified levels of

screening from the Landscape Plan attached to Applicant’s
application in this proceeding. Applicant shall maintain
vegetative screening for the life of the Facility and Applicant
shall substitute and/or replace any failed plantings so that,
after five years, at least 90 percent of the Vegetation has
survived. = Applicant shall maintain all fencinghalong the
perimeter of the Project in good repe;ir for the term of the
Project and shall promptly repair any damage as needed.
Lighfs shall be motion-activated and.c!esigned to narrowly
focus light inward toward the Facility, such as being
downward-facing and/or fitted with side shields. Applicant
shall provide the plan to Staff and file it on the public docket
for review and confirmation that it complies with this

condition.

Appiicant shall contact Staff, ODNR, and USFWS within 24
hours if state and/or federal listed threatened or endangered
species are encountered within the construction limits of

disturbance during site construction activities. Construction
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activities that could adversely impact the identified plants or
animals shall be immediately halted until an appropriate

course of action has been agreed upon by Applicant, Staff,

.and the appropriate égencies.

(18)-

19) -

[f Applicant encounters a new listed plant or animal species

or suitable habitat of these species prior to construction,

Applicant shall identify avoidance areas or alternatively -
explain appropriate mitigation measures for these species to -

accommodate construction activities. This information will

be included in the final engineering drawings and associated

'mapping,_ as required in Condition 4. Applicant shall avoid

" impacts to these species and explain'h"ow impacts would be
avoided during construction. Coordination with the ODNR

-and USFWS may also allow a different course of action.

Applicant shall incorporate post construction stormwater

management under OHC00005 (Part II1.G.2.e, pp.19-27) in

accordanée with the OEPA’s Guidance on Post-Construction -

Storm Water Controls for Solar Panel Arrays (dated October
2019). Following the completion of the final Project
engineéring design, Applicant shall perform pre- and post-
construction stormwater calculations to determine if post-

construction best management practices are required, based

.on reguir'ements contained in OEPA’s Construction General

Permit. The calculations along w.i.th a copy of any stormwater
submittals made to the OEPA shall be sfxbmitted to the
Greene Coq'u,nty Department of Building Regulation and the
Greene County Soil & WaterACOnservatibn District. If post-

‘construction stormwater best management practices are
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required, Applicant will submit construéfion drawings
detailing any stormwater control measures to the Greene

County Department of Bun]dmg Regulatlon and the Greene

County Soil & Water Conservation District; as appllcable, no

less than seven days prior to the apéifcable constrijc_tion

activities. ’

Applicant shall have an environmental specialist on ‘sitg
during construction activities that may affect sensiﬁ\}e areas,
to be mutually agreed upon by Applicantand SFaff. Sensitive
areas which would be impacted during c0mhucéon shall be
identified on a map provided to Staff, and may include, but
are not limited to, wetlands, streams, and locations of
threatened or endangered species habitat. The s;;ecialist shall
be familiar with water quality protect'ion issues and potential
threatened or endangered species of plants and animals that

may .be encountered during project construction. The

environmental specialist mutually agreed upon by Staff and

Applicant shall be authorized to ,réport any issues

simultaneously to Staff and Applicant. To allow time for

Applicant and Staff to respoﬁd,to‘ any repbrted issues, the

environmental specialist shall .have the authority to stop

construction activities in or near the impacted sensitive
area(s) for up to 48 hours if the construction activities are
creating unforeseen environmental impacts into sensitive

areas identified on the map.

App]icant shall adhere to seasonal cutting dates of October 1
through March 31 for the removal of trees three inches or

greater in diameter to avoid potenha[ impacts to Indiana bats,
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northern long-cared bats, little brown bats, and tricolored
bats, unless coordination with ODNR and USFWS allows a
different course of action. If coordination with these ;gedcies
allows clearing between April 1 and September 30, Applicant

shall docket proof of completed coordination on the case

“docket prior to clearing trees.

Applicant shall take steps to prevent establishment and/or

“further propagation of noxious weeds identified in Ohio

Adm.Code 901:5-30-01 during implementation of any
pollinator-friendly plantings, as well as during construction,
operation, and decommissioning. This would be achieved
through appropriate seed selection, and annual vegetative
surveys consistent with the vegetative management plan
included in the application. If noxious weeds are found to be
present, Applicant shall remove and treat them with
herblade as necessary, and shall follow all apphcable state
laws regardmg noxious weeds. Applicant shall also remove
and treat with herbicide as necessary any noxious weeds
upon notice from a board of township trustees that noxious
weeds exist on the Project property. Prior to commencement
of construction, Applicant shall consult w1th the Greene
County Soil & Water Conservation District regarding seed
mixes for the Project and shall p_rovidé the tags on such seed
mixes to the Greene County Soil & Water Conservation

District.

Applicant shall conduct no in-water work in perennial
streams from April 15 through June 30 to reduce potential

impacts to indigenous aquatic species and their habitat,
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unless coordination efforts with ODNR allows a different
course of action. If coordination with ODNR allows in-water
work in perennial streams between April 15 and June 30,

Applicant shall file proof of such coordination on the docket

prior to conducting such work.

Applicant shall obtain transportation permits prior to the
commencement of construction activities that require them.
Applicant shall coordinate with the appropriate regulatory
authority regarding any temporary road closures, road use
agreements, driveway permits, léne closures, road access
restrictions, and traffic control necessary for construction and
operation of the proposed Facility. :Coordination shall
include, but not be limited to, the Greehe County Engineer,
ODOT, local law enforcement, and health and safety officials.
Applicant shall detail this coordination as part of a final
transportation management plan submitted to Staff prior to
the preconstruction conference for review and confirmation
by Staff that it complies with this condition and then file the
plan- in the public docket. This final transportation
management plan shall address" the methodology for
monitoring all local, county, and township roads used for
construction traffic during construction to ensure these roads
remain safe for local traffic. Any damaged local public roads,
culverts, and bridges would be repaired promptly to their
previously or better condition by Applicant tuned the
guidance of the appropriate regulatory authority. Any

temporary improvement would be removed unless the
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appropriate regulatory authority requests that it remain in

place.

At least 30 days prior to the preconstruction conference,
- Applicant shall provide the status (i.e.', avoidance, mitigation
- measures, or capping) of each water well within the Projegt_
area. Applicant shall indicate to Staff whether the nearest .

~ solar components to each uncapped well within the'ProjeCt

area meets or exceeds any applicable minimum isolation

'dista_ni:es outlined in Ohio Adm.Code 3701-28-7. Applicant

shall relocate the solar equipment-at-least 50 feet from each

active water.well. Applicant may demonstrate the well is for’

nonpotable use and relocate solar equipment at least 10 feet

- from that nonpotable use water well, orseal and abandon the

“water well.

At least 30 days prior to the preconstructlon conference,
Applicant shall submit its emergency response plan to Staff
for review and acceptance. "That p[an shall include a
provision(s) to keep the Vﬂlage of Yellow Sprmgs (e.g., city
administrator or water deparl'ment) and the Camp Clifton

Day Camp informed of the status of any spllls, significant

panel damage, and repair/ cIean-up / decommission schedule.

At least 30 days prior to the preconstruction conference,
Applicant shall demonstrate that the substation equipment
are outside of the inner management""girotec-t_i'on zone(s) for

the Camp Clifton Day Camp source water protection area.

At least 30 days prior to the preconstruction conference,

Applicant shall ‘demonstrate that its solar panels to be
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installed at the solar facility, including over the outer
management zones of the Village of Yellow Springs and
Camp Clifton Day Camp, do not exhibit tﬂe characteristics of
toxicity through analysis with the USEPA’s toxicity

characteristics leachate procedure test.

At least 30 days prior to the start of construction, Applicant

shall file a copy of the final complaint resolution plan for the

' construction and operation of the Project on the public docket.

At least seven days prior to the start of construction and at
least seven days prior to the start of the Facility opefétions',
Applicant shall notify via mail affected property owners and
tenants who were provide notice of the public information
méetin’é; attendees of the public informational meeting who
requested updates regarding the Project; and any other
pers'on who requests updates regarding '.tAhe Project; all

residents, airports, schools, and libraries located within one

‘mile of the Project area; parties-to this case; and county

commissioners, township trustees, énd emergency
responders. These notices shall provide information about
the Projec.:t, including contact information and a copy of the
complaint resolution program. The start of construction
notice shall include a timeframe for construction and
restoration‘activities. The start of Facility operations notice
shall include a timeline for the start of operatihons. Applicant
shall file a copy of these notices on the public docket,
including written confirmation that Applicant has complied
with all preconstruction-related conditions of the certificate.

During construction and operatioh of the Facility, Applicant

32-
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shall submit to Staff a complaint summary report by the
fifteenth day of April, July, October, and Januafy of each year

thr'ough‘ the first five years of operations. The report shall

~include a list of all complaints received through Applicant’s

complaint resolution program, a description of the actions

taken toward the resolution of each.complaint, and a status

update if the complaint has yet to be resolved. Applicant shall -

fileacopy of these complaint summaries on the public docket.

General construction activities shall be limited to the hours of
7:00 a.m. to 7:00 p.m., or until dusk wh_en. sunset occurs after
7:00 p.m. Impact pile driving shall be limited to the hours
betweén 9:00 a.m. and 6:00 p.m. "Im}.)act pile driving may
occur between 7:00 a.m. and 9:00 a.m. and after 6:00 p.m. or
until dusk when sunset occurs after 6:00 p.m., if the noise
impact at the non-participating receptors is not greater than
daytime ambient Leq plus 10 dBA. If impact pile driving is
required between 7:00 a.m. and 9:00 a.m. and after 6:00 p.m.
or until dusk when sunset occurs after 6:00 p.m., Applicant
shall install a noise monitor in a representative location to
catafog that this threshold is not being exceeded. Hoe ram
operations, if required, shall be limited to the hours between
10:00 am. and 400 p.m., Monday through Friday.
Construction activities that do not involve noise iricreases

above ambient levels at sensitive receptors are permitted

-outside of daylight hours when necessary. Applicant shall

notify property owners or, affected tenants within the

'meaning of Ohio Adm.Code 4906-3-03(B)(2) of upcoming
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construction activities including the potential for nighttime

construction.

If the inverters or substation transformer chosen for the- ",

_Project has a higher sound power outpﬁt than the models

used in the noise model, Applicant shall suEmit, 30 days prior

to construction, the results from an updated noise model for

the Project using the expected sound power output from the

models chosen for the Project, to show that sound levels will

not exceed the average daytime ambient level in dBA for the -

nearest sound monitoring location .fb‘r the Project Noise
Evaluaﬁon_attached to the applicaﬁon as Exhibit K plus five
dBA at any nonparticipating sensitive receptor. 5 If
transformer manufacture data is not‘a\}ailable, the model.vgi']l

be updated with sound emission data following the NEMA

TR1 standard. If inverter manufacturer data is not available,

a similar inverter model will be used to update the sound -

propagation model prior to construction.  Once constructed,
sound level measurements will be made in close proximity to
the inverter to determine the sound power level of the
installed inverter. If the sound ﬁower level of the installed
inverter is 2dBA or more over the sound power level used in
the updated preconstruction model, then the sound

propagation model will be updated to ensure project-wide

'compliance with the applicable sound level limit. If the sound

power level is determined to be less than 2 dBA above the

corresponding level used in the updated preconstruction -

model, then the project will be'deemed in-compliance. If the

equipmeﬁt chosen for the Project are at the same (or lower)
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sound power output as the models used in the noise model,
no further action is needed for compliance with this

condition.

Applicant shall avoid, where possible, or minimize to the
extent practicable, any qla'mage to functioning field tile
drainage systems and cOrhpactio_n to soils resulting from the

construction, operation, and/ or maintenance of the Facility in

. agricultural areas. For the purpoées of the condition in this

Stipulation, “field tile drainage systems” or “drainage
system” includes both mains and latérals within the Facility
footprint. Damaged field tile systems shall be promptly
repaired or rerouted to at least origirlalll conditions or modern
equivalent at Applicant’s expense to eﬁsure prober drainage.
However, if the affected landowner agi'ees'to not having the
damaged field tile system repa‘ired, they may do so only (i)‘if
the field tile systems of adjacent landowners remain
unaffected by the non-repair of ‘the. 'iandowner's field tile
system'and (11) the damaged fleld tile does not route directly
to or from an adjacent panel. In accordance with Applicant’s”
complamt resolution plan, Applicant shall consult with any
landowner that submits a complaint to' Applicant related to

drainage issues on the landowner’s property.

If a main drain tile is impacted due to the construction of the
Facility, the damaged fIEld tile drainage system shall be
promptly repalred and/or rerouted no later than 10 days after
such damage is discovered, pending weather_and contractor’

availébility, and returned to at least original condition or their

‘modern equivalent. If a main drain tile is found to be
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impacted during the operation, and/or maintenance of the
Facility, the damaged filed tile drainage system shall be
promptly repaired and/ or rerouted no later than 45 days after
such damage is discovered, pending weather and contractor
availability, and returned to at least o.riginal conditions or
their modern equivalent at Applicant’s expense. Any tile
installation or repairs shall be performed in accordance with
the applicable provision of Standard Practice for Subsurface
Installation of Corrugated Polyethylene "Pipe for Agriculturél
Draiﬁage of Water Table Control, ASTM F499-02 (2008), to the

extent practicable.

Applicant shall ensure that parcels adjacent to the Project

area are protected from unwanted drainage problems due to

construction and operation of the Project. Applicant shall

ensure this by /(1) conducting a search of the Project as
necessary to locate drain tiles between the Project area
properties and adjacent parcels; (2) consulting with owners of
all parcels adjacent to the propertieé making up the Project as
to locations of drain tiles on those parcels, (3) consulting with
the Greene County Soil & Water Coﬁseryation District and
the Greene County Engineer to determine the location of any
tile located in a county maintenance ditch; and (4)
subsequently documenting benchmark conditions of surface
and subsurface drainage systems prior to construction,
including the location of laterals, mains, grassed waterways,
and county maintenance ditches. During the time Applicant
is conducting any field searches for drain tile or conducting

construction work that could affect field tile drainage systems
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within the Project area and for up to twclvc months after

completing construction, Applicant will allow a Dlstrlct.

inspector to help determine, inspect, and, as necessary,

requ1re Appllcant s contractor to cause tepairs to be made to
necessary pro]ect field tile dramage systems that have been

damaged.

At least 30 days prior to the preconstruction conference,

Applicant shall submit an updated' decommissioning plan

and total decommissioning cost estimate without regard to

salvage .value on the public docket that includes: (a) a

provision that the decommissioning financial assurance

mechanism include a performanée bond where the company
is the principal, the insurance company is the surety, and the
Board is the obligee; (b) a timeline of up to one year for

r,emc;val of the equipment after the Project permanently

ceases commercial operations; (c) a provision to monitor the -

site for at least one year to ensure successful revegétation and
rehabilitatib’n subject to landowner pe'rr‘nission to access the
site; (d) a provision where the performance bond is posted
pnor ‘to the commencement of construction; (e) a provision
that the performance bond is for the total decommlssmrung
cost and excludes salvage value; (f) a provision to coordinate
repair of public roads damaged or modified during the
decbmmissioning and reclamation process; (g) a provision
.that the decommissioning plan be prepared by a professional
engineer registered with. the state board of registration for

professional engineers and surveyors; (h) and a provision
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stating that the bond shall be recalculated every five years by

an engineer retained by Applicanf.

At the time of solar panel end of life disposal, retired panels

that will not be recycled and that are marked for disposal shall

. be sent to an engineered ]aﬁdfil[ with various barriers and

methods designed to prevent leaching éf_'material into soils

and groundwater.

At least 30 days prior to the preconstfuctfon conference,

Applicant shall demonstrate that it has implemented a

setback of at least 50 feet from the solar Facility fence line to
the pubhc roads edge of right -of-way. Specific to OH-72 and
Clifton Road on the eastern portion of the Project, Appllcant
shall implement a setback of 306 feet from the edge of the
publichu road right-of-way. Specific to Clifton ‘Road on the

- western portion of the Project,” Applicant shall implement a

setback of 200 feet from the edge of the public road right-of-

way.

Applicant shall provide an emergency response plan to Staff
prior to construction of the Project that includes a provision
to provide annual training to the Xenia 'fownship, Cedarville
Townshlp, Miami Township, and Greene County emergency
response services in addition to provwlmg those agencies
with emergency contacts for the Pro]ect durmg construction
and operation.  Applicant shall develop the plan in

coordination with the emergency response service agencies

for the townships. Such annual training shall include training -

on addressing personal injury incidents and fires. The annual
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training shall commence prior to the start of operation and
continue until the Project is de_cc)mmissioned. Emergency
contact information shall be posted at the primary entrance to

the Project. -

(39) - ‘Applicant shall provide a summary report to Staff within 60
days of the occurrence of any material damage to the Facility
resulting from high wind events and shall file a copy ef the
report in the case docket. The report shall describe
Aﬁplicant’s plan for repairing the damage and the timeline
fof the repairs. In the event any portion of the Facility is
rendered inoperable by the damage and Applicant elects not
to :r"epair, the damage, that portion of t_he Facility shall be
decommissioned following App[icant’vs. decomfnissioning

plan.
(Jt. Ex. 1 at 3-11.)

IX. PROCEDURAL ISSUES
A.  Interlocutory Appeal/Subpoena Denial

{976) . On Mé\y 2, 2022, following the conclusion of the adjudicatory hearl'ing,
Kingwood filed an interlocutory appeal of the ALJ’s denial of its renewed motion to compel
the appearance of the Board’s Executive Director, Theresa White, to testify as a wimess in.
the case. Kingwood described that it first sou-ght to compel Ms. White’s hearing testimony
pursuant to a motion for subpoena filed on February 25, 2022 While that motion sought
testimony from the witness regarding several issues, ngwood ulhmately focused its
assertion on its claim that Ms. White’s testlmony was necessary as to communications
between Staff and_ represe;}tatlves from Greene County regarding the county’s position as
to the Project. (See, Motion for Subpoenas (Feb. 25, 2022); Interlocutory Appeal (May 2,
2022); App. Br. at 99—101.) In response to Staff's memorandum contra on March 4,-2022,
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Kingwood requested in its reply filing on March 8, 2022, that the AL] defer ruling on-

Kingwood’s motion until after Staff’'s ten witnesses testified in the case.4 After the

[

presentation of Staff's scheduled witnesses, the ALJ determined that (1) Kingwood was _
entitled to compel the testimony of additional Staff witness Juliana Graham-Price in order
to explore the nature of communications between Ms. Graham-Price and the affected local
government entities surrounding the Project, and (2) Kingwood was not entitled té cor'npel

the testimony of Executive Director White in the case. (Tr. VIl at 1912-1913.)

77} On Apri[ 25, 2022, Ms. Graham-Price testified in the case. The salient facts
of her testimony were that (1) her position at the time of her actions in this ca.se:vwasl
“Community - Liaison,” which involved interacting with local government officials
regarding the Board’s process for considering renewable energy certification appliEatjons, :
(2) at the direction of Executive Director White, Ms. Grahém-Price contacted the Greene,
County Commissioners and the three local township tfus;teés; on October 21 and October 28,
2021, to determine their respective positions regarding the Project, and (3) following these
communications, Ms. Graham-Price informed Executive Di{ector White on October 28,_ 2022,
that Greene County, Cedarville Township, and Xenia Township> expfessed t;heir oppoéiﬁon
to the Project. Further, Ms. Graham-Price related that (1) Greene County intended to adopt
a resolution o‘pposing the Project, (2) Cedarville Townshi_P explained the apﬁarent intention
of the three townships to adopt a joint resolution opposing the Project, and (3) Xenia
Township was opposed to the Project, but would r}ot‘be éble to deliver a resolution declaring

such ahead of Staff’s stated deadline of October 29, 2021. (Tr. Vlilat 1928-1945.)

L

{978} Following Ms. Graham-Price’s testimony, Kingwood renewed its motion to
compel Executive Director White’s testimony claiming that the testimony is critical to the

Board’s consideration of the case. The ALJ denied Kingwood’s renewed motion for

4 In spite of the ALJ ruling that granted Kingwood's reply request, Kingwood later claims that the AL]
“inexplicably held the ruling in abeyance” (App. Br. at 100).

5 Ms. Graham-Price indicated that she left a message with a Miami Township':representative on October 28,
2021, but that she did not receive any return communication from the township prior to the issuance of
the Staff Report on October 29, 2021.
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subpoena finding that Ms. Graham-Price’s testimony as to her investigative actions in the

case was clear such that further testimony was unwarranted. (Tr. VIII at 1962-1963.)

{979} With respect to Kingwood's arguments in favor of compelling the testimony
of Executive Director White, the Board finds that Kingwood’s subpoena request is
unwarranted and should be denied. In reaching this conclusion, we note that the record is
clear as to Staff’s investigation of the positions of local government entities that are 1mpacted
by the Project, which is certainly a relevant consideration in terms of whether the Pro]ect
will serve the public interest, convenience, and neceSSIty, as requ1red by R.C. 4906. 10(A)(6).
We reject Kingwood’s claims that the timing of Staff’s inquiry or the manner in which its
findings were incorporéted into the Staff Report create the need to compel further testimony
in the case. Instead, the collective testimony of Ms. Graham;Price, Mr. Zeto, and the
remaining Staff witnesses make clear that (1) the Staff Report was the collective work of Staff
“as a whole,” and (2) thére is no indication from any witnéss as to disagreement with its
contents, including the reéomméndation that the Project did not serve the public interest,
é'onvenience, and necessity as required by R.C. 4906.10(A)(6). Further, we find no
impropriety as to the nature and timing of Staff's communications with the local
government entities in the rﬁanner described by Ms. Graham-Price and others. In preparing
the Staff Report, Staff should ascertain the position of local government entities that are
impacted by a project in order to determine whether a project complies with the pﬁblic
interest, conver}iencé, and necessity. Further, just as Staff and Applicant communicate
directly as to exchanging information relevant to the consideration of a pendiﬁg project
throughout Staff’s analysis of_. an application, we find no impropriety as to similar
. communications occurring between Staff and local government entities ahead of the
preparation of the Staff Report. Accordingly, we find no error in the AL] determination to
deny Applicant’s subpoena request with respect to compelling testimony from Executive
Director White at the evidentiary hearing.” As 5 result, we &eny Kingwood's interlocutory

appeal regarding this determination.
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B. Kingwood’s Motion to Strike

{980} On August 15, 2022, Kingwood filed a motion to strike (1) two statements
from Cedarville Township’s initial brief, and (2) one statement from CGA’s initial brief. As
to each request, Kingwood claims that the proffering party seeks to argue from documents

that have not been admitted as evidence in the case.

{981} Inresponse to Kingwood’s motion, CGA consents to Kingwood’s request to
strike the information at issue, which related to an excerpt from a Xenia Township Zoning
Resolution. Accordingly, the Board grants Kingwood’s request as to the CGA briefing

reference at issue.

- {982} - Relative to the Cedarville Township briefing references, Kingwood seeks to
strike the township’s statistical statements about the percentages of public comments that
were made in the case docket and at the local public hearing. Kingwood claims that the
township does not support these statements through evidence that has been admitted in the
case, and that the evidence at issue was expressly stricken by the AL] during the course of
the evidentiary hearing based on hearsay considerations. Cedarville Township rebuts the
motion to strike by claiming that the information was compiled directly from the public

comments in the case docket and local public hearing such that it is entitled to evidentiary

consideration.

{983} As to the Cedarville Township briefing references at issue, the Board finds
that they are also stricken from record consideration as they are not supported by record
evidence in the case. Consistent with the ALJ’s ruling during the hearing, the information
- referenced as Ex. B in Cedarville’s initial brief is barred because it contains hearsay. Further,
the printout of public comments from the case docket, which is referenced as Ex. A in

Cedarville’s initial brief is also stricken, as it is not evidence in the case.

{9 84} While the Board grants Kingwood’s motion to strike Cedarville Township’s

exhibit references, we stress that this ruling does not impact our consideration of (1) the
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public comments in the case, and (2) the testimony from the local public  hearing. As
described herein, the Board finds that both the public comments and the local public hearir;g
' testimony are significant in terms of assessing whether the Project complies with the public
interest, convenience, and necessity as required by RC. 4906 10(A)(6). - Accordmg[y the
Board has evaluated both of these areas of public mput in deciding the case. Though we
stress that our consideration is limited to the sworn testimony from theé local public hearing
and the general public perceﬁ’tion about the Project as glea;ned from the public comments,
as we have independently determined, and not the exhlblts referenced by Cedarvﬂle

Township i in its briefin g.

C.  Motion forProtective Order 2
{9185} As described above, on February 9, 2022, Applicant filed a motion for
protective order regarding an addendum to its archaeological study, which was being

provided to Staff in supplemental response to a data request on May 17, 2021. Applicant’s

motion was not opposed.

{4 86} - Consistent with Ohio Adm.Code 4906-2-21, the ‘Board has reviewed the
‘ information that Applicant seeks to protect and finds that the motion is reasonable and
should be granted. As a result, the Addendum Phase 1 Archaeol_oéical Investigation Report
that Kingwood filed under seal on February 9, 2022, shall be kept confidential and not

subject to public disclosure.

X. CONSIDERATION OF CERTIFICATE CRITERIA

{987} Consistent with R.C. 4906.10(A), the Board has reviewed the record and

made determinations regarding each of the statutory criterion.

{988] The Board notes that 6pposition to | Kingwood’s application focuses
~ generally on whether the Project complies with R.C. 4906.10(A)(2), R.C. 4906.10(A)(3), and
R.C. 4906.10(A)(6). As the opposition arguments reference overlapping criteria, the Board’s

analysis of party positions is reflected under the criterion deemed most applicable to a
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party’s argument. To the extent a party’s argument is discussed under one criterion but not

all, the Board has nevertheless given the argument full and careful consideration.

A. R.C. 4906. IO(A)(I) Basis of Need for Electric, Gas, or Natural Gas Transmission
Lines .

{4 89} R.C. 4906. T0(A)(1) requires that the Board consider the basis of the need for

the facility if the facility is a gas pipeline or an electric transmission line.

{90} Staff concluded that R.C. 4906.10(A)(1) is not applicable to this-proceeding,
given that the Facility is not-a gas pipeline or an electric transmission line (Staff Ex. 1 at 10).
Moreover, no party raised any concern as to this issue. Accordingly, the Board finds that

R.C. 4906.10(A)(1) is not applicable in this proceeding.

B. R.C. 4906.10(A)(2); Nature of the Probable Environmental Impact, and R.C.
4906.10(A)(3); Minimuni- Adverse Environmental Impact

{991} R.C. 4906.10(A)(2) requires that the Board determine the nature of the
probable environmental impact of the proposed Facility. Further, R.C. 4906.10(A)(3)
requires that the Facility .represent the minimum adverse environmental -impact,
considering the state'bf available technology and the lnat'ure;_a‘nd economics of the various
alternatives and other pertinent conditions. As érgumenfs éf the parties generally address
these considerations in an ove}lapping manner, the Board‘\&i'll‘ consider these arguments

collectively.

{992} Kingwood argues both that (1) the Board has adequate evidence to
determine the nature of the probable environmental impact, and (2) the environmental
impacts from the Project are, if conditioned in the certificate as recommended in the
Stipulation, minimally adverse when considering the state of available technolégy and the

nature and economies of the various alternatives (App. Br. at 49-85).

{993} In terms of socioeconomic impacts, Kingwood asserts that the Project’s

impact to land use, cultural resources, and visual resources will be minimal. Moreover,
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Kingwood emphasizes that the Project’s limited viewshed impacts are successfully
mitigeitéd by Kingwood'’s commitmenits to enhanced landscaping and vegetative screening.

(App. Br. at 50-59.)

{994] Interms of ecological impacts, Kingwood asserts that the Project’s impact to
surface waters, threatened and endangered species, other wildlife, vegetation, and soil and

water will be minimal (App. Br. at 60-70).

{995} Further, in terms of public services, facilities, and safety impacts, Kingwood
asserts that the Project’s impacts on traffic, noise, EMF, decommissioning liabilities, and

drainage and surface water management will be minimal (App. Br. at 70-85).

{996] As described above, Staff’s review of the application found that (1)
Kingwood adeqUatel‘y assessed the Project’s impact in compliance with R.C. 4906.10(?\)(2),
and (2) the environmental impafts from the Project aré, subject to Staff’s recommended
: certificate conditions, minimally adverse when considering the state of available technology
and the nature and economies of the various alternatives in compliance with R.C.

4906.10(A)(3) (Staff Ex. 1 at 30, 33).

{997} In opposing the Project, CGA argues that Kingwood fails to adequately
assess and mitigate the Project’s adverse. environmental impact with respect to the
viewshed, wildlife and plants, water conservation, noise, su'fface water management, and
pollution (CGA Br. at 22-44). Further, citing to concerns that often overlapped CGA’s, (1)
an elected official from each of the four government entities testified as to the bases for
determining the formal governmental opposition to the Project, and (2) Miami Township
presented expert testimony regarding the Project’s environmental impacts, including upon
soils, noxious weeds, and surface water management (Xenie{_Ex. 1; Miami Ex. 1, 3; Cedarville

Ex. 1; Greene County Ex. 1, 2).
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1. VIEWSHED ANALYSIS

{998} CGA’s viewshed érguments focus on four main points;.(1) the application is
deficient in terms of its depiction of the Project’s impact on neighboring f)ropel:ties, (2) the
Project’s irregular shape causes it to adversely impact excessive property‘owﬁers, (3): the
rolling terrain of the properties inand around the Project area prohibit ébnstruction that will
not unreasonably impact the viewshed, and (4) Kingwood’s plan for mitiggtiﬁg visual
impacts is deficient. In terms of the application, EIGA. 'nqtes that 50 nonparticipating
residences are within 250 feet of the Project, qnd an a.(':lditional 95 nonparti'cipatiﬁg
residences are within 1,500 feet of the Project. Further, CGA stresses that all 1'45 of theée
residences will have clear views of the Project des‘pvite‘ Kingwood's-vegetation screening
plans. According to CGA, in spite of these substantial impacté, Kingwoéd’s application fails
to provide photograp;ﬁ'ic simulations or pictorial sketches that are needed to assess these
impacts, as required by ‘Ohio Adm.Code 4906-4-08(D)(4)(e). CGA 'also claims that the
- Project’s visual impact is magnified by the fact that the Project boundary is nearly nine miles
long, which CGA attributes, in part, to its irregular shape. Further, CGA claims that
elevation changes surrounding the Project exace'l"bate visual impacts due to
nonparticipating residences having viewshed disturbances that are not reasonably
mitigated by vegetative screening plans. CGA also claims that the Project’s vegetative
screening plans, as modified in the Stipulation, fail to reasonably protect nonparticipating

- residences, many of which are uniquely impacted by the Project. (CGA Br. at 22-38.)

{999} In rebutting CGA’s viewshed claims, Kin‘gwood stresses that the Project is
prudently sited on agricultural land, is subject to reasonable prétective setbacks, and does
not create unreasonable viewshed impacts becausé of the \;ggetative sc'reening that will be
implemented. Kingwood notes that the Board has approved several other solar projects on
farmland and that agricultural land is the most common for "siting such projects across the
country. (App. Reply Br. at 32-33.) With réspect to setbacks, Kingwood points out that
minimum setbacks for the Project have expanded since the filing of the application such that

the minimum distance that can occur between panels and a nonparticipating residence is
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now 270 feet, which is (a) longer than the setback limits in recent cases where the Board has
issued certificates, and (b) longer than Staff’s setback recommendations. Moreover,
Kingwood notes that the Project’s design has been modified to increa\‘se the rights-of-way
along OH-72 and Clifton Roéd in order to reduce its visi'bility on routes that are used most
commonly by tourists who visit the area’s attractions. (App. Reply Br. at 51-54.j Further,
~Kingwood argues that any viewshed impacts are mitigatéd through e'xisting and
supplemental vegetative screening, emphasizing that the Project will add more than 47,000

linear feet of vegetative screening (App. Ex. 18; Joint Ex. T at 5).

{9 100} In addltlon to its fact arguments, Kingwood argues that CGA is estopped
from contestmg the quahty of its viewshed ev1dence because such arguments were requtrcd
to be asserted as objections to Staff’s determmatlon that ngwood’s apphcatlon was
complete (App. Reply Br. at 8-11). Further, Kiﬁgwood asserts that its viewshed evidence
. complies with Ohio Adm.Code 4906-4-08(D)(4)(e) m that the seven viewpoints depicted in
its visual impaci analysis report are representative of the Project’s impacts in a manner that
allows the Board to determine this issue (App. Reply Br. at 57-59; App. Ex. 1, Appx. Q at 25-
30).

2. WILDLIFE, PLANT, AND WATER CONSERVATION ANALYSIS

{

{101} CGA’s wildlife, plant, and water consefvationanaljsis focus on claims that
Kingwood (15 failed to conduct appropriate literature and field surveys of the plant and
‘animal species in the Prbjéct area, as required by Ohio Adm.Code 4906-4—08(B), and (2) failed
to provide water conservation measures for the Project, as required by Ohio Adm.Code
4906-4-07(C)(3). With respect to the plant and wildlife analysié claims, CGA argues that
Kingwood failed to conduct both (1) literature searches beyond confirming state-listed
threatened and endangered species, which resulted in field studies that were deficient in
terms of potentiél impacts to other plant and wildlife, and (2) field studies that were broad
enough in terms of both the area of the Project and the potential impacts across various
seasons. In addition: CGA claims that Kingwood’s field studies were deficient in that they

failed to describe wildlife that area citizens described as being present in the area. With
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respect to water conservation, CGA alleges that Kingwood failed to adequately describe the
Project’s anticipated water usage, including whether such usage could be potentially
damaging to the needs of local citizens, who utilize up to 473 water wells that are drilled

within one mile of the Project area. (CGA Br. at 38-44.)

{9102} Miami Township joined in CGA’s arguments based on the testimony of Eric
Sauer, a registered landscape architect, who testified as to concerns regarding the Project’s
impacts on soil compaction and erosion, noxious weeds, and surface water management.
According to Mr. Sauer, the Project’s expected impacts in these areas are not minimal in
terms of the diminished soil performance, loss of stormwater control, and increased erosion

and noxious weed proliferation. (Miami Ex. 1.)

hl 163} In rebutting the CGA and Miami Township claims, Kingwood focuses on (1)
the quality of its environmental impact studies, particularly with respect to other solar
projects the Board has certificated, (2) the Project’s:design, which was developed in a
manner that is ecologically favorable, and (3) claims that the Project will not materially
impact local water supplies or quality. Relative to the environmental impact studies,
Kingwood describes that the studies in support of the Project are (1) consistent with those
relied upon by the Board in evaluating similar solar projects, and (2) reasonably focused on
threatened and endangered species, as supported by the USFWS and ODNR. Kingwood
maintains that the Pfoject's design purposefully mitigates environmental impacts because
it (1) is sited largely on active agricultural fields, which are lower quality habitat that do not
support diverse species and are abundant in the area of the Project, and (2) avoids impacts
to wetlands and streams. Further, Kingwood describes agreement with Staff’s conclusion
that the Project will decrease the environmental impact from the current land usage due to
the inclusion of permanent pollinator-friendly plantings and increased vegetative

screenings. (App. Br. at 60-69; App. Reply Br. at 64-67.)
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.3' NOISE, SURFACE WATER, AND POLLUTION ANALYSIS

{9104} CGA claims that Kingwood's noise analysis in support of the application is
flawed because the baseline measuring data inflatédjba'ckgrgund so;md by’ un‘reésonably
focusing on public roads instead of residential prolserties Asa resu]t CGA argues that the
Project should not be certificated unless Kingwood is requlred to install mverter enclosures,
which are avallable at an added Project cost of 15 percent. (CGA Br. at 59-60. ) CGA further
argues that ngwood fails to properly quantify expectatlons about the Prolect s impact on
surface water dralnage and water pollution in violation of Ohio Adm.Code 4906-4-07(C).
CGA claims tha;t'drainage issues impacting the Project are especially important because the
area is prone to flooding. As such, CGA asserts that”l‘nydrology studies of the i’ro’ject’s
impact on overflow waterways and drainage tiles is ﬁ_eed'ed_’in order to understand impacts
and mitigate damage to neighbdring properties. Further, CGA makes similar arguments in
terms of the Project’s potentially causing runoff water qua[ify disturbances. (CGA Br. at 60-
65.)

{9105} Kingwood counters CGA’s arguments based on (1) thé results of its acoustic
testi-r.lg, (2) the results of its surface water consultant, énd'(3) the requirement that the Project
must comply with discharge and erosion control as regt;[ated by the OEPA in accordance
~ with a National Pollutant Discharge Elimination System' (NPDES) permit. Relativé to the
noise, Kingwood argues that the analysis of CGA’s noise ékpert, Robert Rand, is fatally
flawed because he did not conduct a thorough study and his comparative sound
measurements from a project at Hardin Solar were unreliable. Further, Kingwood claims
that should the Project result in noise above the Board's customary tolerance measure of Leq
plus 5, the exceedance would merely subject the Project .to mitigation measures such as a
noise barriers or exhaust controls. (App. Reply Br. at 69-76.) Relative to surface water
management, Kingwood claims that the Project (1) will not mateﬁally impact surface
grades, (2) is subject to impact measures that are jointly. fegulated by Greene County
authorities, (3) is compliant with the OEPA’s stormwater management guidance, and (4)

will reasonably avoid and properly restore any drain tiles in the area. (App. Reply Br. at 76-
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.78.) Relative to water pollution concerns, Kingwood describes that the Project, due to its
minimal surface disturbance and use of restorative ground cover, is not expected to
materially discharge water into neighboring waterbodies. Furthér, Kingwood claims that
its application, as supplemented, is compliant with statutory requirements that are intended
to protect local water quality because the Project is not expécted to discharge surface waters

other than as to stormwater runoff. (App. Reply Br. at 78-79.)

4. BOARD CONCLUSION

{106} Upon review of the record, the Board finds that (1) the ’Féci-lity’s probable
environmental iinpacts have been properly evaluated and determined, and (2) the Facility,-
subject to the conditions described in the Stipulation, represents the minimum adverse

environmental impact. R.C. 4966210(A)(2) and (A)(3).

9107} As dlscussed in the Staff Report, after its thorough mvestlgatlon mto the
commuruty geological, and ecological impacts of the PrO]ect Staff concluded- that the
Project meets the requirements in R.C. 4906.10(A)(2) and (A)(3) (Staff Ex. 1 at 30, 33). Staff’s
recommendation is supported by Kingwood’s evidence regarding the Project’s limited
impacts to (1) land use, cultural resources, and viewshed, (2) surface waters, threatened and
endangered species, .other wildlife; vegetation, and soil and water, and (3) traff:ic, noise,

EMF, decommissioning liabilities, and surface water ma’nagefnent.

{9 108} Consistent with Staff’s evaluation, the Board finds that the record in this case
demonstrates that Kingwood has determined the Facility’s probable environmental impact.
In reaching this conclusion, we emphasize that the Project is not expected to cause any
significant environmental impacts and that such impacts are mitigated through Kingwood'’s
construction and operation plans, as modified by the Stipulation conditions. The Board is
satisfied with the studies that Kingwood pro;vided as t(; the Project’s impacts to surface
waters, soil and water resourcés, and vegetation and wildlife in the Prbject area. In general,
we agree with Kingwood’s claim that siting tt;e .Project on agricultural land aids in

minimizing its ecological impacts because these areas (1) do not require substantial gfading
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alteratlons, and (2) are able to support groundcover that mitigates surface water lmpacts
(App. Ex. 8 at 6-7,10; Staff Fx. 1 at 29) Further, we'emphasize that the Project is subject to
postconstruction monitoring in conjunction with Greene Countyiregulat(.)rs and the OEPA,
and that Kingwood has committed to protecting existing drainage iﬁffaétruéture, such that -
adverse drainage impacts are not expected. Moreover, we accept Kihgv_vood's studies as to
the wildlife and vegetat‘ion impacts, which are based on consultations with the USFWS and
ODNR, as supplemented by Kingwood's field surveys. As Kingwood argues, such sfudieﬁ
are common as to similar projects in which the Board has issued certificates and consistent
with the rules that apply to the Board’s consideration of the Project. Fufther, as the Project
is expected to use water fesourcés only for the limited purpose of cleaning the solar panels'
up to twice per year, we reject arguments that such water usage is inadequately calculéted

or not in line with maximum feasible water conservation practices. (App. Ex.1at45.) *

{9 109} Addltlonally, we find that the Project’s operatlonal noise impacts-have been
reasonably determined’ and that, should any unanticipated.noise concerns arise from the
Project, they will be mitigated through post-constructxon measures As Kingwood notes,
the Board has, when evaluatmg solar project noise tolerances, _routinely accepted the Leq
plus 5 standard that ngwood proposes. Accordingly, we accept Kingwood’s proposal to .
limié the Project’s noise impacts within these tolerances. Fﬁrther, we accept Kingwood's
evidence as to the ability to economically implement boperational noise controls such as
barrier walls or acoustic et{closures in the unlikely event that noise impacts-exceed

preconstruction estimates. (App. Ex. 102 at 2; App. Ex. 10 at 6.)

9 ’110| Further, we find that the Project’s viewshed' studies are reasonable and
describe rea'sc.)nable mitigation measures as to impacts to nonparticipating residents. We
note that the Project is not expected to visually impact local recreation areas, as confirmed
by (1) Kingwood’s prir_nz;ry consultant and architectural historian, and (2) CGA’s visual
impact witness, Susan Jenniﬁgs. The Project will, however, impact the viewsheds of
nonpartlapatmg residents. In spite of these impacts, we conclude that the viewshed

considerations do not preclude the Project, as Kingwood’s use of enhanced vegetative
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screening and setback distancing reasonably mitigates the visual impacts in line with similar

projects for which we have issued certificates. (App. Reply Br. at 59-62.)

{4111} Finally, CGA’s clont'ention that the Board cannot determi‘ﬁe that the Project
represents the minimum adverse environmental impact because a number of plaﬁs
submitted with the application are labeled “preliminary” is also without merit. (CGA Br. at
4, 5, 47.) The Board agrees with Kingwood’s contention that the Stipulation_ obligates
Applicant to construct the Facility “as described in the appliceition”— and that failing to honor
commitments or studies included with the application will-be a violation of the terms of the
Stipulation (Jt. Ex. 1 at 3, Condition 1). Further, the ability of the Board to cor?c':lition
certificates upon the submission and approval of final plans or studies has been affirmed by
the Ohio Supfeme Court (In re Application of Buckeye Wind, L.L.C., 2012-Ohi0-878, 19 13-14,
16). '

{9 112} Insummary,’the Board finds that the record establishes that (1) the nature of
. the probable environmental impact from constructidh, operation, and maintenance of the
Project has been established by Applicant, as required under R.C. 4906.10(A)(2), and (2) the
environmental impacts from the Project are, subject: to the' certificate conditions
recommended in the Stipulation, minimally adverse when c‘onsidérling the state of available

technology and the nature and economies of the various alternatives.

C. R.C. 4906.10(A)(): Consistency with Regional Plans

{9 113} RC 4906.10(_{\_)(4) provides that, in the case of an electric transmission line
or generating facility, the Board must ensure that such facility fs consistent with regional
plans for expansion of the electric power grid of the electric systems serving this state and
interconnected utility systems and that such facility will serve thé interests of electric system

economy and reliability.

{9 114} NERC is respbnsible for the development and enforcement of the federal

government’s approved reliability standards, which are applicable to all owners, operators,
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and users of the BPS. 'As an owner, operator, and/or-user of the BPS, Applicant is subject
to compliance with various NERC Treliability standards. - These standards are included- as
part of the system evaluations conducted by PJM. PJM is the regional transmission
organization charged with planning for upgrades and administrating the generation queue
for the regional transmission system in Ohio. Generators waﬁting to interconnect to the.
bulk electric transmission system located in the PJM control area must submit .an

interconnection application for review by PJM. (Staff Ex. 1 at 34-36.)

{9115} PJM analyzed the bulk electric system, with the Fé.(‘:ility interconnected to
the BPS, for compliance with NERC reliability standards and PJM reliability criteria. The
‘"PJM studies indicafed that no new system reinforcements would be needed due to the
addition’ of-Appﬁcant’s Project and that no overloaciing or network impacts on earlier
projects in the PJM Queue would result from the addition of the proposed Facility.
~ Additionally, PJM determined that upgrades to mitigate any future operational restrictions
are not reqﬁired for the llzacility to be operational and are at the discretion of Applicant. ‘The
short circuit analysis identified no circuit breaker problem‘s' resulting from the proposed

generation addition. (Staff Ex. 1 at 35-36.)

{9 116} Staff recommends that the Board find that the proposed Facility is consistent
with regional plans for the expansion of the electric power grid of the electric systems
serving this state and interconnected utility systems, and that the Facility would serve the
interests of electri¢ system economy and reliability. Accordingly, Staff recommends that the
Board find that the Facility complies with the requirements of RC. 4906.10(A)(4), provided
any certificate issued for the proposed Facility includes the conditions specified in the Staff

Report. (Staff Ex. 1at 36.)

{9117} Kingwood echoes Staff’s recommendation, submitting that the Facility is
consistent with plans for ex pansion of the regional power system and will serve the interests
of the electric system economy and reliability. Kingwood further points out that the results

of PJM’s reports together with Applicant’s own transmission analysis shows that the Facility
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can be constructed and operated without causing any reliability violations during single or
multiple contingences and that no potential violations were found during the short circuit
analysis. Kingwood also submits that the record reflects that the Facility will provide
additional grid reliability by providing “on peak” pbwer during the high demand period of
mid-day and late afternoon. Further, Kingwood believes that the Facility will help meet
general electricity demand in the region, particularly. with the planned retirements of
existing coal-fired generating assets in Ohio and the PJM network. (App. Br. at 90 citing
App. Ex. 1, Appx. C; App. Ex. 6 at 4; App. Ex. 107 at 8.)

{4118} The evidence provided by Staff and Kingwood regarding this criterion is
compelling and unrefuted. Tﬁe Board therefore finds that the Project will serve the interest
of electric systerr{ economy and reliability and is consistent with regional plans for
expansion of the electric power grid of the electric systems serving the state of Ohio and

interconnected utility systems in accordance with R.C. 4906.10(A)(4).

D. R.C. 4906.10(A)(5): Air, Water, Solid Waste, and Aviation

{1119} Pursuant to R.C. 4906.10(A)(5), the Facility must comply with Ohio law

regarding air and water pollution control, solid and hazardous wastes, and air navigation.

1. AIR

{9120} Kingwood states that solar facilities generate electricity without releasing
pollutants into the atmosphere; therefore, state and federal air pollution permits are not
required for the Project. Kingwood contends that the Project will not produce any air
pollution, with the exception of controllable dust emissions during construction. Kingwood
contrasts this with traditional electric generation methods such as combusting coal and
natural gas, which emit air pollutants. Kingwood asserts that the Project will provide
electricity to the surrounding region without exacerbating ozone issues created by pollution.
Over time, according to Kingwood, a transition to clean energy sources such as solar
facilities like the Project, could help all of Ohio attain and maintain air quality standards.

(App. Br. at 32,91.)
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(9121} Staff's analysis aligns with that of Kingwood. According to Staff, air quality
permits are not required for construction or operation of the proposed Facility because the
Facility will not use fuel and will not emit any air p(;[luti(;n. Fugitive dust rules, adopted
under R.C. Chapter 3704 may be applicable ‘to the consErucﬁon of the proposed Facility.
Applicant expects the amotint of dust to be low becéqsé little‘topsoil will be moved and
there will be minimal grading and earth wofk activities. Applicant would control
temporary and localized fugitive dust by dsing best "mandgément practices such as using
water to wet soil a_nd /or dust suppressants on unpaved foags as needed to minimize dust.
This method of dust control is typically used to comply with fugitive dust rules. The Project
would not include any stationary sources of air emisshibns'énd, therefore, would not require

air pollution control equipment. - (Staff Ex. 1 at 37.)

{9 122} Based on the record in this case, the Boardfinds that both the construction
and operation of the Project, subject to the conditions set forth in the Sti pulation, will comply
with the air emission regulations in R.C. Chapter 3704, and the rules and laws adopted

thereunder.

2. WATER

9 123]‘ 'Kingwood submits that the Project will use relatively little water,
particularly in comparison with conventional methods of electric generation. As discussed
above, Kingwood states that the Project will generate no point-source wastewater and will
observe federal and Ohio .Iaw" to properly manage stbrmwa;ef flows. Further, Kingv‘vood.
has committed to adhere to the OEPA’s Guidance on Post-Construction Storm Water
Controls of Solar Panel Arrays. Kingwood states that the Project’s post-construction
stormwater controls will be designed and constructed in coordination with the Greene

Coﬁ'n'ty Soil & Water Conservation District. (App. Br. at 67-69; Jt. Ex. 1 at 6, Condition 19.)

{9124} Staff agrees that Kingwood will mitigate potential water quality impacts
associated with aquatic‘ discharges by obtaining an NPDES construction storm water

general permit from the OEPA. Staff also notes that the OEPA has developed guidance on
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post-construction storm water controls for solar panel arrays and -recommends that
Kingwood construct the Facility in such a manner that iﬁcorporates the OEPA -guidance.
Staff agrees with Kingwood’s assessment that the Project will not require significant

amounts of water. (Staff Ex. 1 at 37-38.)

{1125} Upon review of the record, the Board finds that the Project will comply with
Ohio law regarding water pollutibn control. As noted by Applicant, potential water quality
impacts are unlikely and, to the extent they occur, wi.ll be mitigated through compliance
with applicable required permits. The Board further notes that there is no record evidence

submitted to dispute this conclusion.

3. SoLID WASTE‘

|9 126] Kingwood submits that the Projecf is not, expected to generate .any
hazardous waste. Further, Applicant states that the limited amounts of.solid waste
generated during construction and operation will be reused, recycled, or disposed of in
accordance with apgl)licable law. Further, at the end of a solar panel’s useful life, Kingwood
has committed to send any retired panel material that is not recycled to an engineered
landfill with various barriers or another appropriate disposal location at the time of

decommissioning. (App. Br. at 92; App. Ex. 1 at 45-46; Jt. Ex. 1 at 11.)

{9127} Staff agrees with Kingwood’s description of the solid waste that miglht be
generated at the Facility. Staff approves of Kingwood's solid waste disposal plans and states
that the plans comply with the requirements set forth in R.C. Chapter 3734. (Staff Ex. 1 at
38.) '

{4 128} B_ased. upon a review of the record in this case, the Board finds that
Kingwood has properly demonstrated that the Project will comply with R.C. Chapter 3734
and all rules and standards adopted thereunder. The application provides estimates of the.
amount of solid waste to be génerated and a description of Kingwood’s plans to manage

and dispose of such waste. The Board, therefore, agrees with Kingwood and Staff that plans
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outlined by Kingwood are reasonable and finds that the Project complies with the statutory

criterion.

4. AVIATION

{4129} Regarding compliance with the requirements of R.C. 4561.32, Kingwood
states that there are no public use airports or public use Relicopter pads within two nﬁles of
the Project area. Further, Kingwood stresses that there are no 'pr.ivate use landing strips or
property used for aviation within or adjacent to the Project area. (App. Ex.1 at 48; App.. Br.
at 94-95.) .

{4 130} Staff’s invéstigation revealed that the tallest above ground strqctufe would
be a 70-foot-tall lightning mast at the collector substation, which is below the height
requirement from the FAA, pursuant to 14 C.F.R. Part 77.9(a), for filing a Form 7460-1. Staff
contacted the ODOT, in accordance with R.C. 4906.10(1&)&5), to coordinate a review of
potential impacté of the Project on local airports. No concerns were identified by ODOT.
Staff, therefore, recommends that the Board find that' the Project complies w.itAh' the
requirements of R.C. 4906.10(A)(5) with respect to aviation. (Staff‘Ex.'l at 38-39.)

{9131} ‘Based on our review of the record, we find that Kingwood has pfovén that

the Project will not unreasonably impair aviation.

{9132} Insummary, the Board finds that the Project will comply with R.C. Chapters

3704, 3734, and 6111, as well as rules and standards adopted under those chapters arid under
R.C. 4561.32. Accordingly, the certification criteria found in R.C. 4906.10(A)(5) have been

met. ‘

E. R.C. 4906.10(A)(6): Public Interest, Convenience, gn_:d Necessity

{9133} Pursuant to R.C. 4906.10(A)(6), the Board must determine that the Facility .

will serve the public interest, convenience, and necessity.
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{9 134} Kingwood asserts that the Facility, if conditioned in the certificate as
recommended in the Stipulation, will serve the public interest, convenience, and necessity

under R.C. 4906.10(A)(6) (App. Br. at 21-32, 96-99). |

{1135} In arguing that the Project serves the public interest, conyenience',, and
necessity, Kingwood emphasizes that it: benefits the local and state eéonomies in térfns of
job creation, tax payments, and PILOT; benefits schools via increased funding; preserves
agricultural land by avoiding alternative development and increasing landowner incomes;
reduces fossil fuel dependency; and increases renewable energy availability in satisfaction

of the needs of the state’s current and prospective business investors. (App. Br. at 21-32.)

{9136} Kingwood’s evidence supports that the Project will create 444 Ohio jobs
during the 16-month construction period, and 15 permanent lobs over the life of the Project.
The overall economic activity in the state from the construction of the Project is expected to
be $112 million, and the annual net increase in economic activity from the Project is expected',
to be $6.75 million. Increased taxes and PILOT from the Project’s economic impact, much .
of wf\jch will be dedicated to local government and schools, are estimated at $2 million per
year over the Project's 35-year life expectancy. Further, Kingwoed indicates that it expects
to pay (1) approximately $1.1 nﬁillion in annual lease pafments, which is estimétegl. as an
increase of $800,000 frolm the annual income of the leased properties as used in their currenut
agricultural operations, (2) approx1mately $750,000 in annual “good neighbor” agreement
payments and.(3) $225, 000 in annual payments to commumty beriefit funds in each of the

three townships that are impacted by the Project. (App. Br. at 21- -32.)

{1137} In addition to the Project’s direct economic benefits, Kingwood argues that
the Project addresses soaal needs in terms of (1) fostering the rep[acement of fossil-fuel
energy reliance, Wthh is an issue of helghtened importance to the state” as it pursues
economic development from businesses that value renewable energy choices in their
investment decision-making, and (2) preserving acreage from permanent non-agricultural

i

usage in order to prevent urban sprawl (App. Br. at 32-34). -



21-117-EL-BGN o 5%

{9 138} Kiﬁgwood also asserts that local opposition to the Project is overstated and
not attributable to.any quantifiable impacts. Kingwood stresses that its actions to address
local concerns about the Project included (1) meéti‘ng with local political leadership and
citizens about the “Project since 2017, including hosting five public meetings since October
2020, (2) offering $822,500 in “good neighbor” benefits to nonparticipating landowners, (3)
engaging with the local community as to any complaints that aris;e from the construction
and operation of the Project. Further, Kingwood claims that the local opposition to the
Project is overstated, citing to (1) a local public opmlon ‘poll it commissioned, and"(2)
Kingwood’s claims’ that the local government resolutions opposing the Pro;ect are
unreasonably vague. (App. ‘Br. at 21-36.) Specific to the poll, Kingwood claims that it
demonstrates that county-wide support for the Project is at 63 percent. (App. Br. at 3, 42-
44.) Addltlonally, ngwood argues that unfounded oplmons about a project’s impact that
are expressed by members in the community are not suff1c1ent to determine that a project is
agamst the public interest. [App. Br. at 18 citing [n re Ross Count/ Solar, Case No. 20-1380-
EL-BGN, Opinion, (5rder, and Certificate (Oct. 21. 2021); In re Alamo Solar I, LLC, Case No.
18-1578-EL-BGN, Opinion, Order, and Certificate (June 24, 2021).]

{9139} Asindicated above, Staff recommends that the Board find that tf\e proposed
Facility does not serve the public interest, convenience, and necessity.- In reaching its
recommendation, Staff cites to the local opposition to the Pfoject, especially as demonstrated
by Greene County and the three townships affected by the i’roject. At the time the Staff
Report was issued, Staff's measure of local government opposition was communicated via
(1) a Greene County res:o[u.tion in opposition to.the Projéct dated October 28, 2021, and (2)
calls between a Staff- represent‘ative and local ‘officials at the three affected.townships.
Following the issuance of ‘the Staff report, additional local government opposition included
(1) the adoption of Project opposition resolutions by all three affected townships, (2) active
participaﬁon in opposition to the Project by all four government entities in the evidentiary

hearing. (Staff. Ex.1at40-44)
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{9 140} In addition to the unanimous opposition by the four local .government
entities, CGA joined in arguing that the Project fails to comply with R.C. 4906.10(A)(6). CGA
argues that the unique characteristics of the area that lead to the high level of public
opposition include (1) the higher density of nonparticipating residences within 500 feet of
the Project, (2) the large ﬁumber and unique characteristics of the wildlife, parks, and
recreation areas in the region, and (3) the unique cultural and historic areas in the region.
Further, CGA joins the remaining Project opponents in critiquing Kingwood'’s polling data
because the poll was conducted (1) without any regard to emphasizing the local, rather than
countywide, Project impacts, and (2) in such a manner that opposition was unlikely given
that questions were aimed generally at (a) individual landowner rights, (b) benefits from
increasing school funding, and (c) benefits to encouraging employment and business
development. CGA and others claim that the polling approach renders the poll inadequate
as to the positions of residents in proximity to the Project who are most impacted by it.

(CGA Br. at 22-24, 55; CGA Reply Br.at 4-5.)

{9 141} Citing the Board’s decision in In re the Application of Republic Wind, Case No.
17-2295-EL-BGN, Opinion, Order, and Certificate (June 24, 2021), the Project’s.opponents
colleétively assert that the determination of public interest, convenience, and necessity must
be examined through a broad lens that balances a proje'ct’s expected benefits against the
magnitude of potential negative impacts on the local community. The Project’s opponents

further submit that the Project impairs numerous cultural resources.

{9142} As we have reinforced in recent decisions, the determination of public
interest, convenience, and nécessity must be examined through a broad lens and in
consideration of impacts, local and otherwise, from the Project. In re Bircli Solar 1, LLC, Case
No. 20-1605-EL-BGN, Opinion and Order (Oct. 20, 2022) at §68; i1 re Republic Wind, Case
No. 17-2295-EL-BGN, Opinion, Order, and Certificate (June 24, 2021) at §91; In re Anterican
Transmission Systems, Inc., Case No.'19-187l, Opinion, Order and Certificate (May 19, 2022)
at 979. As we recently affirmed in Birch Solar,. the Board acknowledges that there are

numerous public benefits as to all proposed solar facilities, including (1) the public’s interest
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in energy generation that ensures continued utility services and the prosperity of the state
of Ohio, (2) economie benefits relative to increased employmenf, tax revenues, and PILOT,
(3) air quality and climate impact improvements relative to transitioning from foss'il; fuels to
renewable energy resources, (4) protecting landowner rights, and (5) preser'ving egricultural
land use. Juxtaposed against these benefits is the need to fully consider the.impact on
individuals who are most directly affected by a proposed pro]ect prlmarlly residents living
near the project. Assessmg these sometlmes-competmg interests is required in order to
-determine whether a ﬁro]ect satisfies the requirement of R.C. 4906.10(A)(6 ) Birch Solar at’
968.

{9 143}' As in Birch Solar, the primary concern surrounding the Project results f)i'om
the uniform public oppesition expressed by the local government entifiés \(Nhose'-
constituents are impacted‘i)y the Project.® As described above, all four government entities
with physical contacts to the Project acted to oppose its certification. Morebvef, there has
been active opposition in tﬁis case from each of the four local government entities that

participated in the evidentiary hearing.

{1 144} Based on our review of the record, the Boé;d-finds that the proposed Facility,
subject to the conditions specified in the Stipulation, does riot c’omply with the requirements
specified in R.C. 4906.'10(A)(6). In reaching this decision, we reeognize that the need to
* determine whether the Facility will serve the public interest, convenience, and necessity
should be examined broa'dly. For example, this factor should consider the public’s interest
ina power siting project that ensures continued utility services and the prosperity of the
state of Ohio. At the same time, this stetutory criterion re'galiding public. interest,

o
convenience, and necessity, must also encompass the local public interest, ensuring a

6 The Board again acknowledges that this case is not impacted by SB 52, which subjects solar projects that
are filed after October 11, 2021 to increased county-level and township-level review and participation in
the Board's certification process. Still, as in Birclt Solar, the Board stresses its continuing obligation to .
determine a project’s compliance with the public interest, convenience, and necessity. R.C. 4906.10(A)(6).
Accordingly, the Board must consider, independent of SB 52, the manner and degree of opposition of the
local governments impacted by the Project as it relates to whether the Project is in the public interest, .
convenience, and necessity.
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process that allows for local citizen input and consideration of local government opinions
that refléct the citizenry t}{at'is.impacted by the Project. As part of the Board’s responsibility
under R.C. 4906.10(A)(6) to determine that all approved projecis will serve the public
interest, convenience, and necessity, we must balance projected benefits against the
magnitude of potential negative impacts on the local comm_unity. See Birclt Solar; In re Ross
County Solar, Case No. 20-1380-EL-BGN, Opinion, Order,"énd Certificate (Oct. 21, 2021) at -
36.

{91145} As in Birch Solar, we conclude that the unanimous opposition of every local
government entity that borders the Project is controlling as to ‘whether the Project is in the
public interest, C(;ﬁ;/eniegce, and necessity as required by R.C. 4906.10(A)(6). In reaching
this conclusion, our focus goes beyond merely counting local government resolutions to
determine whether a certificate is warranted. Instead, we fé;us on the vigor and rationale
. of the local government opposition, which clearly serves as an indicator of this Project’s lack

of public support.

{9146} Greene County began its opposition to the Project soon after learning of it in
November of 2020. Initially, Greene County hosted. a t;)wn hall to solicit local public
opinion, which was, generally, that the Project was inconsistent with the area. Following
the town hall, the co'unty prepéred proposed amendments to its land use plan, Perspectives
2020, to address plans for managing new development in the area. After conducting two
public hearings on the proposed Perspectives 2020 amendments, Greene County adopted
the amendments on August 26, 2021. Specific to the Project, the Perspectives 2020
amendments referenced concerns as to (1) its proximity to “a relatively densely, and
growing, populated area” and (2) thé fact that its five-rﬁil_e ;!ieWsl';ed would include “several
other State and local cultural, historic, scenic, and recreational resources, including Clifton
Gorge Dediqated Nature Preserve, Clifton Mill, Clifton River Road Reserve, John Bryan
State Park, and numerous trails, with potential néar-foreground visibility from Clifton
Gorge Dedicated Nature Preserve, and John Bryan State Park.”- Based on these concerns,

Greene County determined that the Project could be an economic detriment to tourism.
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Thereafter, Greene County enacted another opposition resolution specific to the Project on

October 29, 2021.7 (Greene County Ex. 1 at1-4.)

[T

{4147} Greene County’s opposition was echoed by all three townships that are
- impacted by the Project. Miami Township adopted itslreso'lution in oppesiﬁen to the Project
on November 15, 2021, citing to (1) land-use concerns, and (2) the Project’s impact on three
natural areas; Clifton Gorge State Nature Reserve, John Bryan State Park, and Glen Helen
Nature Preserve. (Miami Ex. 3.) Cedarville Township adopted its resolution i in opposition
to the Project on December 9, 2021, citing to concerns mc[udmg, but not limited to (1) land-
use considerations, (2) agrlculturai impacts, (3) property value concerns; (4) issues of project
sprawl and impacts to higher deénsity housing, and (5) the opposition comments offered on
the case docket and dufiﬁg the local public hearing (Cedarville Ex. 1). Xenia Township
adopted its resolution in opposition to the Project on December 16, 2021, citing to concerns
including, but not limited to (1) land-use considerations, (2) property value concerns, (3)
impacts to the egrieu[furel character of the area, (4) tourism impacts, and (5) wildlife impacts

(Xenia Ex. 1).

{9 148} In addition to' the unanimous oppositi'on of all four local governments
impacted by the Project, we find that the public comments in the case docket and expressed
at the local public hearing refute Kingwood’s contention that the Project is in the pﬁblic
interest, convenience, and necessity. Absent the pubhc support from the IBEW union,
public comments at the local public hearmg and in the case docket reflect 0pposmon to the

Project at a ratio of approximately three to one.® Further, we reject Kingwood's claim that
its polling reflects widespread support for the Project. Initially, we note that the poll was

conducted with a c'o_unty-w'id'e‘ focus instead of measuring the responses of those more

7 We note that the rationale for the October 2021 resolution is consistent with that cited in the resolution
that amended the Perspectives 2020 plan, which refutes Kingwood's claims that the resolution was
prepared in response to an improper Staff request for formal opposition to the Project.

8  We do not discount the importance of the BEW comments. But as they are generally single-issue focused
and supportive of the temporal job creation from the Project, we see benefit to considering the ratio of -
support/opposition comments absent the IBEW block for purposes of gauging the local perception of the
Project. -
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direc.tly‘impacted by the Project (the local township residents). .ln suoport of our conclusion,:
we note that 73 percent of those polled knew little or nothing about the Pr'oject before
participating in the poll, which is inconsistent with the attention that the Pro;ect has recelved
at the local, township level. Additionally, we find that the pollmg questions were skewed
in favor of the Project by. focusing questions on areas of obvious public support such as (1)
local communities and schools, (2) farmland preservation, (3) clean energy, (4) landowner
rights, and (5) freedom from government interference. Based on the manner in which the
poll questions were posed, we ftnd that the poll serves.no value as a measure of the public

opinion of those most directly impacted by the Project:

19 149} With respect to R.C. 4906.10(A)(6), the Board finds that the Pt'oject does not
serve the public interest, e‘onvenience, and necessity. Consistent with our prior de'c"isi-ogns,
we acknowle;ige the general public benefits of solar facilities, which include (1) the‘public’s
interest in energy generation that ensures continued utility services and ttle prospefity of
the state of Ohio, '(2) econornic benefits relative to increased employment, tex revenues, and
PILOT, (3) air quality and climate impact improvements from transitioning toward
renewable energy and away from fossil fuels, 4 protectlng landowner rights, and (5)
preserving long -term agrlcultura] land use. And again, we note that these Project benefits
must be consuiered with respect to the impact of the Pro]ect on individuals who are most

directly affected by the Project, primarily those who live near it.

{4150} The pri\m'ary concern surrounding the Project, as it was in Birch Solar, is the
uniform publie opposition expressed by the local government entities whose constituents
are impacted by the Project. As in Birch Solar, the Project is opposed by all four government
entities wjth thsica}l contact to it. Moreover, unlike in Birch Solar, the government entities
supplemented the adoption of their individual opposition resolutions by actively
part1c1pat1ng in the evidentiary hearing. And the government entities were ;omed in.
opposing the Project throughout the evidentiary hearing by prlvate parties, including CGA

and its 92 members, In Progress, and Tecumseh.
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{9 151} Additionally, the Board notes the overwhelming number of public
comments filed in the case, which largely disfavor the Project. Cor;sistent with our analysis
in Birch Solar, we again find that these comments reinforce, rather than cont;'qdict, the
conclusions of the government bodies that were formally considered at the local level, as
well as those who testified at the local public hearing. Further, while we recognize that the
public comments fall short of being admitted evidence in the cése, we nonetheless affirm
that they add value to the Board’s consideration of the local perception of the Project. As
described above, the public comments filed in the case ceftainly reinforce the outcomes of
the local government opposition resolutions, which reinforces the level of community

opposition to the Project.

{9152} Based on the unanimous opposition to the Project by the government entities
whose constituents are impacted by the Project, the Board finds that the Project fails to serve

the public interest, conveniénce, and necessity as required by R.C. 4906.10(A)(6).

F. R.C. 4906.10(A)(7): Agricultural Districts

{91153} Pursuant to R.C. 4906.10(A)(7), the Board must determine the Facility’s
impact on agricultural viability of any land in an existing agricultural district within the

project area of the prbposed Facility.

{1154] Kingwood contends that the presence of the solat" Facility will help preserve
agricultural land and support future generations of families having the option to return the
land to agricultural use following decormr‘ﬁssiOning of the Project. Kingwood
acknowledges that 205 acres of agricultural land will be imf)a(;ted during the Facility’s
operation but évers ‘thét the impacts to this acreage will be temporary, be;:ause after
.decommissioning the land will be returned to substantiall}; preconstruction condition.

(App. Br. at 95.)

{91155} Staff points out the commitments made by Kingwood to address potential

impacts to farmlands, including repairing drainage tiles damaged during construction and
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restoring temporarily impacted land to its original use. Further, Staff highlights that
excavated topsoil will be used to establish vegetative cover for the Project and that, upon
decommissioning, disturbed areas will be restored lto agricultural use. Staff, therefore,
recommends that the Board find that the impact of the Project on existing agricultural land

in an agricultural district'has been determined, and complies, subject to the agreed-upon

conditions in the Stipulation, with the requirements of R.C.'4906.10(A)(7). (Sfaff Ex.1at45.)

{9 156} Based on the record, the Board concludes that the Project satisfies the
requirements specified in R.C. 4906.10(A)(7), provided the certificate issued incorporates the

applicable provisions of the Stipulation and consistent with this Order.

G. R.C. 4906.10(A)(8): Water Conservation Practice

{9157} Pursuant to R.C. 4906.10(A)(8), the proposed Facility must incorporate
maximum feasible water conservation practices, considerihg available technology and the

nature of and economics of the various alternatives.

{9158} Signatory Parties state that the record establishes that the Facility will

incorporate maximum feasible water conservation practices under R.C. 4906.10(A)(8).

{9159} Kingwood states that the Stipulation and record in this proceeding support

“the finding and determination that the Facility incorporates the maximum feasible water
conservation practices under the statute. In support of its position, Kingwood submits that

the Project wil~l use (1) only limited amounts of water for dust suppression during its

consémction, and (2) minimal amounts of water when panels are cleaned, up to twice per

year. (App- Br. at 95.) .

{9160} Staff notes that in the event that cleaning is needed, Applicant estimates that
a single instance of 282,000 gallons of water would be used, and that Applicant intends to
obtain the water from local subsurface resources, truck in water, or both. Staff recommends
that the Board find that the Project would incorporate maximum feasible water conservation

practices and, therefore, complies with this criterion. (Staff Ex. 1 at 42.)
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{9161} As-summarized in the context of the discussion of R.C. 4906.10(A)(2) and
(A)(3) above, CGA contends that Kingwood failed to address how the proposed Facility
incorporated maximum feasible water conservation practices consiliéri'ng .available -

technology. and the nature and economics of the various alternatives (CGA Br. at 43-44).

{9162} Upon a review of the record, the Board finds that the Facility incorporates
the maximum feasible water conservation practices, and, therefore, satisfies the
‘requirements of R.C. 4906.10(A)(8), provided that the certificate issued incorporates the
apﬁlicable provisiéns of the Stipulation. In making this d;eter'mination, the Boérd r_ecogniies
the repreéenfation that construction and operation of the Facility will not reqﬁire the use of

significant amounts of water and that nearly no water or wastewater discharge is expected.

XI. CONSIDERAT]ON OF STIPULATION

{163} Pursuant to Ohio Adm.Code 4906-2-24, pax_;ties‘ before the Board are
permitted to enter into stipulations concerning issues oé fact the authentiéity of documents,
or the proposed resolution of some or all of the issues in a proceedmg In accordance with
Ohio Adm.Code 4906-2-24(D) no stipulation is binding on the Board. However, the Board
may afford the terms of the stlpulatlon substantial welght. The standard of rev1ew.forv
considering the feasonableness of a stipulation has been discussed in numerous Board
proceedmgs See, e.g. In re Hardin Wind, LLC, Case No. 13- 1177-EL BGN (Mar. 17, 2014) In
re Nortlwest Ohio Wind Energy, LLC, Case No. 13-197-EL-BGN (Dec 16, 2013); In re AEP
Transm. Co., Inc., Case No. 12-1361-EL-BSB (Sept. 30 2013); In re Rolling Hills Generating LLC,
Case No. 12-1669-EL-BGA (May 1, 2013); In re American "Transnt. Sy ystens Inc., Case No. 12-
1727-EL-BSB-(Mar. 11, 2013). The ultimate issue for the Board's consnderatlon is whether
i the agreement, which embodies considerable time and effort by Signatory Parties, is
| reasonable and should be adopted. In consideriﬁg the reasonableness of a stipulation, the

Board has.used the following criteria:

a) Is the settlement a product of serious bargaining among capable,
knowledgeable parties?
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b) Does the settlement, as a package, benefit ratepayers and the
public interest?

) Does the settlement package violate any important regulatory
principal or practice?

{1164} In support of the Stipulation, Kingwood presented the testimony of witness
Mr. Stickney who testified as tp the three-part test applicable to the Board’s consideration
of this case. Mr. Stickney testified that the Stipulation is the product of serious bargaining
among capable parties’ stressing that (1) in response to settlement discussions .with
intervenors in the case who did not ultimately join in the Stipulation, the Project was
modified in terms of its layout, screening, and stipulation criteria such that neéotiations
were meaningful and impactful and (2) all parties were represented by counsel and invited
to an all-party negotiation on February 17, 2022, where Stipulation conditions were
negotiated. Mr. Stickney details that the results of the negotiations are measurable in terms
of (1) the proposed.amendment of 22 of the conditions recommended by Staff in the Staff
Report, (2) the addition of fdur new conditions, and (3) the déletion of two conditions that
have either been completed or are incorporated into other COI‘IdlthI'lS within the Stipulation.

(App. Ex. 7 at 2, 16-18; App Br. at 96-97.)

{9 165} Inits reply brief, while maintaining its opposition to certificating the Project,
Staff offers an alternative recommendation that, should the Project receive a certificate, the
conditions in the certificate should be the conditions proffered in the Staff Report, as

enhanced by the Stipulation (Staff Reply Br. at 21-26).

{9166} Further, CGA argues that the Stipulation is unworthy of the Board’s
consideration because (1) only OFBF joined Applicant in the Stipulation, leaving Staff and
seven other parﬁes in opposition to it, and (2) even OFBF’s'jo‘inder in the Stipulation is as to
the recommended inclusion of the 39 conditions included within the Stipulation, rather than

whether éhe Project should receive a certificate (CGA Br. at 2-3).
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{9167} Upon review, the Board finds that the Stipulation does not meet the criteria
used by the Board to evaluate and adopt a Stipulation, Spec:ifically, the Bbard's conclusion
that the Project does not comply with R.C. 4906.10(A)(6) results in the conclusion that the

Stipulation criteria are not fully satisfied.

{9/ 168} Initially, the Board concludes that the record vevidence refutes a finding that
the Stipulation meets the first part of the three-part test. 'While acknowledgmg Appllcant s
efforts at including the’ partles in settlement dialog as to seeking approva] of the appltcatlon
and incorporating revisions to'its conditions, the fact is that the Shpulatlon fails to describe
agreement of any of the patties as to the core issue in this case - whether the Board should
issue a certificate for the Project Thus, while the Sttpulatlon is technically a partial
agreement of two parties in this case, we cannot conclude. that it is'the “product” of serious
bargammg. As the Shpulatlon does not describe agreement of any parties as to the core
issue in the cetse, we find that it is not the product of serious bargaining among capable,

knowledgeable parties.

19 169} Additionally, consistent with our decision in Birch Solar, we also find that
the second and third criteria of the three-part test are not satisfied. As described above, our
determination that the Project fails to comply with the public interest, convenience, and
necessity as required by R.C. 4906.10(A})(6) necessitates finding_s that (1) the Stipulatien, as
. a package, is not beneficial to the public interest, and (2) adoption of the Stipulation would

violate an important regulatory principle or practice.

{170} Asthe Stipulation does not comply with any parts of the three-part test, the
Board denies Kingwood’s application for a certificate of environmental compatibility and
" public need for the construction, operation, and maintenance of the solar-powered electric

generation facility.
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XII. CONCLUSION

{1171} Accordingly, based on the record in this proceeding, the Board cbnc_ludes
that the required elements of R.C. C};apter'4906 for the construction, operation, and

maintenance of the solar-powered electric generation facility described in Kingwood’s

M
.

application are not satisfied. The Board thus rejects the Stipulation filed in' this case and

1

hereby denies a certificate to Kingwood in accordance with RC Chapter 4906.

XIII. FINDINGS OF FACT AND CONCLUSIONS OF LAW

{9172} ‘Kingwood is a person under R.C. 4906.01(A) and is licensed'to do business
in the state of Ohio. ‘ | »

S

{9173} The proposéd solar-powered electric genera‘tion facility is a major utility

facility as that term is defined in R.C. 4906.01(B).

{9 174} The record establishes that the Facility' is not an electric transmission line or

gas pipeline and, therefore, R.C. 4906.10(A)(1) is not appllicéble.

{9175} The record establishes the nature of the probable environmental impact from

construction, operation, and> maintenance of the Facility, cdhsistent with R.C. 4906.10(A)(2).

{9176} The record establishes that the Facility, subject to the conditions set forth in
the Stipulation, represents the minimum adverse environmental impact, considering the
ava‘ilable technology and nature and economics of ‘the 'various alternatives, and other

pertinent considerations, consistent with R.C. 4906.10(A)(3).

{1177} The record establishes that the Facility, an electric generation facility, is
consistent with regional plans for.éxpénsion of the electric power grid of the electric systems
serving this state and interconnected utility systems and that the Facility will serve the

interests of electric system econ'omy and reliability consistenl‘t.with R._é. 4906.10(A)(4). '

{178} The record establishes that the Facility, subj.e_c.t to the conditions set forth in
the Stipulation, will comply. with R.C. Chapters 3704, 3734, and 6111; R.C. 4561.32; and all
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rules and regulations thereunder, to the extent applicable, consistent . with R.C.

4906.10(A)(5).

{9179} The record fails to establish that the Facility, subject to the conditions set
forth in the Stipulation, will serve the public interest, convenience, and necessity, consistent

with R.C. 4906.10(A)(6).

{9180} The record establishes the impact of the Facility on agricultural lands and
agricultural district land consistent with the requirements of R.C. 4906;10(A)(7).

{9 181} The record establishes that the Facility will not require significant amounts
of water, will produce nearly no water or wastewater discharge, and incorporates maximum
feasible water conservation practices. Accordingly, the Facility meets the requirements of

R.C. 4906.10(A)(8).

{9182} The evidence supports a finding that the criteria in R.C. 4906.10(A) for the
construction, operation, and maintenance of the Facility as proposed by Applicant are not

: satisfied.

{9 183} Based on the record, the Board finds that Kingwood’s application for a
certificate, pursuant to R.C. Chapter 4906, for the construction, 0p‘erétion, and maintenance

of the electric generation Facility is denied consistent with this Opinion and Order.

XIV. ORDER

{9 184} It is, therefore,

{91 185} ORDERED, That the interlocutory appeal filed by Kingwood on May 2, 2022,

be denied as set forth above in Paragraph 79. lt is, further,

{4 186} ORDERED, That the motion to strike filed by Kingwood on August 15, 2022,
be granted as'set forth in Paragraphs 81 and 83. It is, further, '



21-117-EL-BGN _ BRI
{9 187} ORDERED, That the motion for protective order filed by Kingwood on

February 9, 2022, is granted as described in Paragraph 86. It is, further,

{1188} ORDERED, That the Stipulation filed on March 4, 2022, be denied. It is,

further,

{189} ORDERED, That Kingwood’s application- for a certificate for the
construction, operation, and maintenance of the solar-powered electric generation Facility

be denied. Itis, further,

{9190} ORDERED, That a copy of this Opinion and Order be served upon all parties

and interested persons of record.
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L. SUMMARY

{1}  The Ohio PowerSiting Board denies: (1)ithe application for rehearing filed
by Kingwood Solar I LLC; (2) the application for rehearing filed by Citizens for Greene

Acres; and (3) the application for rehearing filed by Greene County Commissioners.
II. PROCEDURAL BACKGROUND

{92} All proceedings befbre the Ohio Power Siting Board (Board) are conducted
according to the provisions of R.C. Chapter 4906 and Ohio Adm.Code Chapter 4906-1, et

seq.

{93}  Kingwood Solar I, LLC (Kingwood or Applicant) is a person as defined in
R.C. 4906.01.

{141  Pursuant to R.C. 4906.04, no person shall construct a major utility facility

without first having obtained a certificate from the Board.

{95} On March 11, 2021, Kingwood filed a bre—application notification letter with
" the Board regarding its proposed solar-powered electric generation facility in Cedarville,
Miami, and Xenia Townships, Greene County, Ohio with up to 175 megawatts (MW) of

electric generating capacity (Project or Facility).
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(6] On April 16, 2021, Kingwood filed an application with the Board for a
 certificate of environmental compatibility and public need to construct and operate the

Facility.

{97}  On August 26,2021, the administrative law judge (ALJ) granted intervention
to Cedarville Township Board of Trustees (Cedarville Tanship); Xenia Township Board of
Trustees (Xenia Township), Miami Township Board of Trﬁst_ees (Miami Towns'hip), In
Progress. LLC (In Progress), Tecumseh Land Preservation Association (Tecumsel'l), Citizens
for Greene Acres, Inc. and 14 members of the group (collectively, CGA), Greene County

Board of Commissioners (Greene County or the Commissioners), and the Ohio Farm Bureau

Federation (OFBF).
{918}  On October 29, 2021, Staff filed its report of investigation (Staff Report)..

{99} On March 4, 2022, a joint stipulation (Stipulation) was filed by Kingwood
and OFBF (Jt. Ex. 1). -

{910} The adjudicatory hearing commenced as scheduled on March 7, 2022, and

concluded at the close of rebuttal witness testimony on April 26, 2022.

{9 11} On June 13, 2022, Kingwood, Staff, Xenia Township, Miami Téwnship,
Cedarville Township, Greene County, CGA, and In Progress timely filed initial post-hearing

briefs.

{912} - On July 22, 2022, Kingwood, Staff, CGA, and Greene County tfmely filed
post-hearing reply briefs. Additionally, Miami Towniship, Xenia Township, and Cedarville
Township filed a tirﬁély joint reply brief.

{913} On December 15, 2022, the Board issued an Opinion and Order (Order) that
denied Kingwood’s application to construct, maintain, and operate the Facility. Specifically,

the Order declared that Kingwood did not seitisfy R.C. 4906.10(A)(6), which req uires that, in
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order to receive Board certification, a project must serve the public interest, convenience,

and necessity.

(114] RC 4906.12,provides that R.C. 4903.02 to 4903.16 apf)ly to a'n){; pr_o'ceeding .
or order of the Board in the same manner as if the Board wefe the- Public Utilities |
Commission of Ohio (Commlsswn) R.C. 4903.10 provides that . any party to-a proceedmg |
before the Commlsswn may apply for rehearing with respect to any, matter, determmed in
that proceedlng within 30 days after entry of the order upon the ]oumal of the Comrm551on
The statute further -directs that applications for rehearmg be in -writing and set forth -
specifically the ground or grounds on which the party seeking. rehearmg conslders an orderl
unreasonable or unlawful. Additionally, Ohio Adm.Code 4906-2-32 provrdes that any party
may file an application for rehearing within 30 days after an order has been ]ournallzed by

the Board in the manner, form, and circumstances set forth in R.C. 4903 10.

{915} On January 13, 2023, CGA, Cedarville Townshvip,‘.‘Miami Township, and .
Xenia Township (Joint Irl_tervenofs') filed an application for rehearing (Joint Application for .

Rehearing) from the Order.

{16} On ]anuary 17, 2023, Greene County ﬁled an appllcahon for’ rehearlng
(Greene Appllcatlon for Rehearing) from the Order. -

{917} On January -17, 2023, Kingwood filed an’ :épplication for rehearing
(Kingwood Application for Rehearing) from the Order.

(18] On January 17, 2023, Kingwood also filed a motion for extension of the
deadline to respond-to the _applications for hearing filed by Joint Intervenors and Greene
County.~ The AL]J granted this motion via entry issued on January 18, 2023. )

{919} On January 27, 2023, Greene County filed a memorandUm ‘contr'aii the
KingWood Applicafio_n for Rehearing (Greene Memo Contra). . |
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{920} On January 27, 2023, Joint Intervenors filed a memorandum contra the

Kingwood Application for Rehearing (Joint Intervenors Memo Contra).

{121} On January 27, 2023, Kingwood filed a separate memorandum contra in
opposition to both the Greene Application for Rehearmg (Memo Contra Greene County)~

and the Jomt Application for Rehearmg (Memo Contra Jt Intervenors). f

{9 22] By Entry issixedFebruary 7, 2023, the ALJ granted alI three applijce'ltions for
rehearmg for the express purpose of affording the Board more tlme to consider the issues

raised in the appllcatlons pursuant to Ohio Adm.Code 4906-2-32(E)
HI. DISCUSSION

{923} In the KingWood Application for Rehearing, Applicant argues that the
Project meets all of the statutory requirements that have bée;n approved b)" the Board in
eaflier, similar cases. kingwood believes that the Board gave‘ undue weight“-t‘o
unsubstantiéted opinions of.local government entities and a vocal minority of citizens to
deny the application under R.C. 4906.10(A)(6). Applica'mt submits that the Board now has ,
an opportunity, on rehearing, to redirect its position aln'd alter it; Qrder to come back’into
compliance with the statutory framework provided by the General Asserﬁbly. Kingwovoc-l'
submits 10 grounds for rehearing as to why it believes the Order to be unlawful and

unreasonable.

{924} Joint Intervenors support the decision of the Board to deny Kingwood's
application but submit tha.tithe Order is in part unlawful and unreasonable because it failed
to state that there are additional grounds for denying the cgrtificate'. Joint Intervenors
request that the Board add these grounds to the Order as additional reasons for denying the

application and outline 15 assignments of error.

{925} Greene Cdunty also supports the Board’s decision to reject the Stipulation
and deny a certificate of environmental compatibility and- p’ublic need for the Project.

However, the Commissioners also aver that there are additional or alternative grounds for
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the Board’s denial that should be incorporated into the Order. Greene County outlines three

assignments of error in support of its application for rehearing.

{926] The Board will address each application for rehearing below. Any claim or
argument raised in an application for rehearing that is not specifically discussed her.ein, was

nevertheless thoroughly and adequately considered by the Board, and is denied.
A. Kingwood Application on Rehearing

1. FIRST GROUND. FOR REHEARING: THE BOARD’S CONSIDERATION OF THE LOCAL
GOVERNMENTAL AUTHORITIES" POSITIONS ON. THE PROJECT TO DETERMINE
WHETHER THE PROJECT IS IN THE PUBLIC INTEREST, CONVENIENCE AND NECESSITY
EXCEEDED THE BOARD’S STATUTORY AUTHORITY AND THEREFORE WAS UNLAWFUL

AND UNREASONABLE.

{9 27} - Kingwood cites established case law to reiterate that the Board is ;‘:1 creature
of statute and éan only act within the powers the legislature has conferred upon it. Based
upon this universally accepted principal, Kingwood submits that the key.question for its
application for reheafing is whether the General Assembly, through its enactment of R.C.
4906.10(A)(6), permits the Board to consider the opinions of the local government authorities
to determine whether a project satisfies that criterion. Kingwood avers that the language of
R.C. 4906.10(A)(6) is unambiguous—the Board must detel:mine whether a facility will
“serve the public interest, convenience, and necessity.” While the terms “public interest,
~convenience, and necessity” are not defined in the statute, Kingwood proffers that these
terms requ'ire a more genefal understanding such that it is evaluated in terms of the benefit
to the public at large rather than that of a particular area or municipality. Kingwood submits
that prior projects before the Board, which faced similar alfeged “unanimous opposition”
from local governmental entities, were still approved and issued certificates of
environmental compatibility and public need. Kingwood argues that the Board added an

additional requirement that a project must be supported, or at least not opposed, by the local.
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governinents where a project area is located. Kingwood believes that there is no textual .
basis in R.C. 4906.10(A)(6) for the Board to add such a requirement.' In fact, Kingwood
submits that there is no {anguage in the statute that allows the Board to teke into account
local government opinions. In support of this, Kingv'vood asserts that the General Assémbly
would not have found it necessary to pass Senate Bill 52 to allow the countiels'to veto solar
projects in their communities if the General Assembly believed the statnte élready pro'vide&
local government with such authority. Kingweod stetes that the Board acknowledged the
public benefits that the Project would supply but determined that the opinions of local
government entities alone were enough to defeat the Project. Kingwood argues that
including local government opmlon and general public opinion from a “vocal rnmorlty as
part of. the. Board's analy51$ under R.C. 4906.10(A)(6) is' unlawful and unreasonable.
(Kingwood App. fer ﬁeﬁeérin;g at4-9.)

) {928} In its memorandum contra the Kingwood Application for Rehearing, Joint
Intervenors respond that ngwood s arguments misread the Board’s opmlon Joint
Movants-aver that the Board did not consider onli y the expreSSIOn of local opposition in its
analysis under R.C. 4906.10(A)(§) but balanced the alleged benefits and weighed them
against the adverse impacts on the local community. Accordingly, ]oiné Intervenors believe
that the Board considered the 'Project’s effects on the entire public. Joint Intervenors are -
unmoved by Kingwood’s arguments concerning Senate Bill 52. Whereas Senate Bill 52
allows counties to place a complete moratorium on solar pro;ects, the Board’s 1nterpretat10n
of R C. 4906. 10(A)(6) simply allows it to consider loca[ support or opposition as part of the
balancing test to deterr;une if a project satisfies the public interest, convenience, and
necessity. Joint Intervenors state that Greene County and.the township trustees recognized
opposition'to the Project from their constituents and based on their positions in this case on
 these voiced concerns, as evidenced by the resolutions passed by all the governmental
intervenors. In summary, Joint Intervenors aver that the Board’s balancing of the local
public interest against the Project’s purported overall benefits is an appropriate procedure

under R.C.449O6.10(.A)(6). (Joint Intervenors Memo Contra at 6-13.)
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{929] Greene County, in its memorandum contra, argues that the public interest
provision of R.C. 4906.10(A)(6) does not confine the Board to any specific. evidence or
considerations and in no way excludes the Board from considerfng local government
~ opposition as part of its analysis. Greene County submits that the Board correctly noted
that Kingwood’s arguments in support of the Project being in the public interest,
convenience, and necessity (increased energy gene"r.ation, potential job creation, tax
revenues, air quality benefits, etc.) are arguments that apply in every solar case and if these
alone were sufficient to issue a certificate, then there would be no need for én analysis under
R.C. 4906.10(A)(6). Greene County emphasizes that the county commissioners and trustees
of the intervening townships are elected officials that spéak for residents of the county and
townships. Greene County believes that the Board rea’sonébly and lawfully considered the

rationale presented by these elected officials and found it to be compelling and credible.

(Greene Memo Contra at 2-5.)

{930} The Board finds Kingwood’s first ground for rehearing to be without merit.
We agree with Kingwood’s-uncontested proposition'that the Boar.d is a crea;cure of statute
and can only act within the powers conferred by the General Assemblly. However,
Kiﬁgwood's interpretatioﬁ of R.C. 4906.10(A)(6) to~ somehow foreclose the Board’s
consideration of the opinions of local government entities when evaluating proposed
projects is misguided. R.C. 4906.10(A)(6) charges the Board with determining whether a
project will “serve the public interest, convenience, and necessity,” but, as pointed out by
Greene County,‘this lalng'uage does not confine the Board to ;onsidering only particular
evidence or viewpoints as part of its analysis. The Board views this factor through a broad
lens, taking into account the general public’s interest in energy generation and potential
prosperity for the state of Ohio, while also considering the local public interest, local citizen
input, and impact to natural resources (See I re the Application of Republic Wind (Republic
Wind), Case No. 17-2295-EL-BGN, Opinion, Order, and Cé‘rtificate (June 24, 2021) at 28; In re
Ross County Solar, Case No. 20-1380-EL-BGN, Opinion, Order, and Certifi;ate (Oct. 21, 2021)
at 36 (Ross County Solar); In re Harvey Solar 1, Case No. 21-164-EL-BGN, Opinion, Order, and
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Certificate (Oct. 20, 2022) at 109). That is precisely what the Board did in this Order,
recognizing certain benefits that could flow from the Project, while balancmg those against
the opposition of local citizens and government entities (Order at 99 149-1 50). The Board
did. not, as Kingwood alleges, add an additional requirement that a project must be
supporfed by local gdvernments in order to be approve;i. "The opp‘osifior{,_'vof_vlocal »
‘governments was sir’nb}y one of the many factors coptfibuting to the Board’s analysis. The
four elected government entities with physical contact to the Project all inﬁefv'ened in this
proceeding and actively participated at hearing to voice their opposition. The Board found
these argumerits; made by entities comprised of elecfed‘ officials, compel]ing as to the‘:public
interest of the Project (Order at 19 150-152.) Nothing in R.C. 4906.10(A)(6), nor Board
precedent, bars such a con51derat10n of public opinion, and this ground for rehearmg is

~denied accordmgly.

2. SECOND GROUND FOR REHEARING “THE BOARD S DELEGATION OF-ITS DECISION- .
MAKING AUTHORITY TO THE LOCAL GOVERNING BODY OF GREENE COUNTY AND THE
THREE INTERVENING TOWNSHIPS WAS IMPERMISSIBLE, UNLAWFUL AND

UNREASONABLE.

{9 l31| KingWood submits that expanding the analysis of what constitutés as
serving the public ihter}est, convenience, and necessity to include “public opinion and
perception” impernﬁésibly delegates the Board’s décisioﬁ-méking authority to‘l_ocal
government bodies or a vocal minority. Kingwood points to R.C. 4906.02(C), which, states
that the authority to grant certificates under R.C. 49Q€;.10 shall not be exercised by any
officer, employee, or body other than the Board itself. Kingwood argues that local
governments, including elect.ed"‘ representatives, have no say.‘ over the how major utility
projects are to be built and run. Kingwood stresses that the Project met every “technical
criteria” of R.C. 4906.10(A). However, Kingwood states that the Board denied the
application solelj; because intervening local govermﬁenta[ entities passed resolutions.

- opposing the Project. Kingwood argues that this amounts to the Board abdicating its
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exclusive authority regarding the issuance of certificates under RC 4906.10. King{(vood
avers that the Board has rules in place which allow local governing ldodies aod members of
the publie to engage in the certification process outside of R.C. 4906. lb( )(6) -Kingwood
believes that to allow_otherwise would potenna[ly lead to energy development in’Ohio
being determmed not by the Board; but by political entities. (ngwood App for Rehearmg
at9-11.)

19 32} ]omt Intervenors dismiss Kingwood’s contention that the Board delegated
its decision-making authority, as the opening paragraph of the Order states that “ [t]he OhIO |
Power Siting Board ... denies the appllcatlon of ngwood Solar ILLC..." Likewise, the
conclusion states that the Board denies Kingwood’s appl;catlon. Therefo.re,. the seven
members of the Board, not local government officials; made the decision to deny

Kingwood's application. (Joint Intervenors Memo Contra at 13-15.) -

19 33} Greene County also finds Kingwood's second grounds for rehearmg to be
illogical. Greene County pomts out that on one hand ngwood states that the General
Assembly expressly delegated the authority to grant ceftificates under R.C. 4906.10 to the
" Board, but then claims that the Board’s decision to consider locél government opposition to
the Project is unlawful —Greene County submits that both of these propo‘s’i:tions cannot be
true. Greene Cou‘nty argues that nothing in the Revised Code prohibfts the Board from
considering local “gov“ernment-opposition as part of the B:oard’s analysis. Further, the fact |
that there have been previous cases where unanimousup‘ublic opposition was overruled by
the Board, and cases where unanimous local opposmon has been upheld by the Board,
prove that the Board has decision-making authority based on the statutory criteria and the.

individual circumstances of each case. (Greene Memo Contra at 5-6.)

{934} Largely for similar reasons as those outlined above in our denial of the first
ground for rehearmg, the Board fmds thls second ground for rehearmg to be without merit.
Having already determmed above that nothmg in R.C. 4906. 10( )(6) bars the Board from .

considering the opposition’ of local government entities as part of 1ts analysxs of thls
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criterion, we likewise disagree with Kingwood’s assertion that considering arguménts from
such entities somehow equates to a delegation of authority. As pointe'd out by. CGA, the
Order clearly states that “The Ohio Power Siting Board -.. denies ,_t.h‘ev:'applicatiqn of
KingWQod Solar I LLC ...” (emphaéis added) (Order 9 1). “The views éxp;';essed‘ b}; local
elected officials, through government entities that intervened in the case, we.re prudently
considered. Tﬁe décision, however, was the Board’s, and none of the local government
~ entities. Ibaossesse.d aﬁy form of approval or veto powef as to whether a certificate wou[d be
issued for the Projéct. - Kingwood’s repeated assertion that its applicaﬁpn miet every
“technical criteria” of R.C. 4906.10(/\) is unavailing — the statute requires satisfaction of all
criteria thereunder, including (A)(6). To interpret the statute as Kingwood desireé would

render R.C. 4906.1:0(A)(6) irrelevant. This second ground for rehearing is denied.

3. THIRD GROUND FOR REHEARING: THE BOA,RD;S CHANGE OF ITS INTERPRETATION
OF WHAT IS REQUIRED TO MEET THE “PUBLIC INTEREST, CONVENIENCE, AND
NECESSITY” CRITERION OF R.C. 4906.10(A)(6) TO NOW ALLOW UNANIMOUS
OPPOSITION BY LOCAL GOVERNMENTAL AUTHORITIES WITHIN THE PROJECT AREA TO
CONTROL THE BOARD’S DECISION WITHOUT A REASONABLE BASIS EOR DOING SO IS

UNLAWFUL AND UNR'E.:\'SONABLE.

{935} Kingwood states that the Supreme Court of Ohio has made ‘clear that:
administrative agencies must:réspect their prior preEedegt and may only alter prior
interpretations with é.reasoﬁabl'e basis to do so. Kingwood submits that “for years” the
Supreme Court and the Board have interpreted RC. 49Q6.10(A)(6) by considering whether
a proposed project benefits the general public. Kingwood points to prior decisions issued
by the Board in which local oppbsition, even strong opposition, was deemed insufficient to
outweigh the benefits of a project. Kingwood asserts that the Board has only recently shifted
its interpretétion of R.C. 4906:10(A)6) to include locz;l government oéinion in its
assessment, which, in KingWood"s opinion, effectively allows local governments to ‘veto

potential projects. Kingwood argues that the'Board has not provided any reasonable basis
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for the alleged departure from precedent. Kingwood believes that there is no justification
for why a renewable energy project that faced uniform opposition from [ocal governments
was approved ({1 re Champaign Wind, LLC, Case No 12-160-EL-BGN), thIe ngwood'

application faced similar opposition from intervening governmental entities and was
denied. Kingwood asserts that strong local opposintion alone cannot outweigh the bé;nefits
that the Project wdyld generate for the general public and, therefore, the Board shouid grant
rehearing, approve the Project, and issue a certificate to Kingwood in accordance with the

Board’s prior preéedent._ (Kingwood App. for Rehearing at 11-14.)

{936} Joint Intervenors do not belie.ve that the Or;ier deviates from prior Board
precedent. First, Joint Intervenors argue that the cases cited by Kingwood for the Board’s
precedent do not state that the Board ignores local opposition or local interests under R.C.
4906.10(A)(6). Joint Intervenors point to the Board’s decision in Ross County Solar, as proving
that the Board has’considered local and non-local public interest in its (A)(6) analysis and
found that the evidence supported approval of a ﬁfoject. Joint Intervenors also point to
earlier Board decisions in which the Board found that prominent and one-sided local
opposition to projects were key factors in denying applications for certificates. (See In re
Birch Solar I, Case No. 20-1605-EL-BGN, Opinion and Order (Oct. 20, 2022) (Birch Solar I); In
re Republic Wind, Case No. 17-2295-EL-BGN, Opinion and Order (June 24, 2021) (Republic
Wind); In re American Transmission Systents, Case No.'19-1871-EL-BTX, Opinion, Order, and
Certificate (May 19, '2022) (American Transniission Systems); Ross County Solar). Even if the
Order 'did alter the Board’s prior precedent, Joint Intervenors believe that the Board
provlided sufficient explanation for any such change enacted by the Order. Joint Intervenors
argue that time and changing circumstances can show that the public interest is no longer
being served by a particular interpretation. In addition, Joint Intervenors point out that the
Supreme Court of Ohio has indicated that it will not second-guess any agency'é divergence
from precedence so long as there are reasons supportihg it. (Joint Intervenors Memo Contra

at 15-18.)
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{937} Greene County also believes that .the Board followed its precedents in
considering local governmeﬁt opposition to a project as a criterion for dgter'mining‘
-satisfaction of R.C. 4906.10(A)(6), pbinting to the analyses outlined in Bircl Sola‘r I, Republic
Wind, and American Transmission Systems. Greene County submits that if the Board was és
bound to past precedent as Kingwood claims, it would also need to consider local
government opposition based on the opinions issued in Birch Solar |, Republilc Wind, and
Anterican Transmission Systeins. Because the Board has consistently reviewed local
governmeﬁt opposition in recent years, this argument should be denied. (Greene Memo

Contra at 6.)

{9 38} The' Board finds this third ground for rehearing to be without merit. This
ground for rehearing is largely a remix of the first two grounds, with Kingwood‘expressiﬁg'
its displeasure that the Board considered the opposition of local governmeﬁt entities witl-'dn’ -
the i’roject area as part of its analysis under R.C. 4906.1Q(A)(6j. As an initial point, the Board
disagrees that this Order disregarded precedent, as there are previous cases in which the
Board weighed local government opposition and denied a certificate in which the Board '
fieldedlocal 'opposition and approved a certificate. (See Birch Solar I, Republic Wl'llld, American
Transnmission Systems, Ross County Solar). In recent years, the Board has consistently
considered local government opposition as part of its ”broacl‘ lens” view of R.C.
4906.10(A)(6) and did nothing different in this case (Or@er at 99 142-145). Thus, like the

first two grounds discussed above, the Board denies this third .ground for rehearing.

4. FOURTH GROUND FOR REHEARING: THE BOARD’S RELIANCE ON PUBLIC COMMENTS
THAT ARE-NOT A PART OF THE RECORD IN THESE PROCEEDINGS VIOLATES RC

4906 10(A)(6), AND IS THEREFORE UNLAWFUL AND UNREASONABLE

{9-39} Kihgwood avers that the Board gave “substantial weight” to the public
comments filed in opposition to the Project on the case docket. Kingwood concedes that the
Order acknowledged that these public comments fall short of admitted evidence,” but

Applicant still takes issué with the Board acknowledging the value added by the pubiic
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]

comments in the Board’s analysis under R.C. 4906.10(A)(6). Kingwood cites R.C. 4906.10(A)
and Ohio Adm Code 4906-2-30 in arguing that any decision made by the Board must be
made “upon the record or “based solely on the record.” Kingwood stresses that these
public comments are not in the evidentiary record of these proceedings and, therefore, the
Board’s review ahd reliance upon the sentiments expreséed in tho comments wao unlawful

and unreasonable. (Kingwood App. for Rehearing at 14-15.)

{940} Joint Intervenors respond to this ground for rehearing by pointing out tho't
the overwhelming opposmon to the Project seen in the docketed comments is observable in
many pieces of evidence that are part of the record, for 1nstancc the Staff Report’s discussion
of the public comments. Jomt Intervenors stress that the pubhc s submission of comments
is an integral part of the PoWer_ Siting process. According to Joint Intervenors, for the Board
to solicit public comments from citizens and then s;imply ignore the comments would be
misleading the public to engage in a meaningless process. Joint Intervenors also point out
that one of Kingwood’s own witnesses also discussed the public comments as part of his
testimony. Joint Intervenors argue that an overwhelming number of public comments
opposed to the Project simply serves to complement other substantial evidence to the Project

contained within the record. (Joint Intervenors Memo Contra at 18-20.)

{941} . Greene County finds Kingwood's characterization of the Board relying on
the public comments ’as the basis for its decision to be disingenuous. Greene County states
that the Board could not be clearer as to the basis for its denial 'of.the application, which was:
—uniform public opposition ex prossed by local government entities whose constituents are
impacted by the Project; opposition by all four government entities with physical contact to
the Project; the adoption by each government entity of an opposition resolution; and active
participation throughout the evidentiary hearing by each entity. The Board's
acknowledgement of the public comments aligning with the opposition of local government
entities is not unlawful, as the Board did not cite it as the basis for the decision. Rather, the
Board simply acknowledged the comments as beiné in line with the"opposition expressed

by intervening government entities. Greene County-also echoes Joint Intervenors in stating
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that the public comment submittal and review is an important part of the Board’s process

and should not be disregarded. (Greene Memo Contra at 7.)

{942} The. Board finds Kingwood’s fou_rth ground for rehearing to be Vwithout
merit. As an initial matter, the Board will point out Fhat; ‘despi'te Kil{gweod's
characterization in its application for rehearing, nowhere in the Order is it stated thét we
gave “substantial weight” to the public comments filed in the case docket. We stated that

the vast majority of public comments voiced opposition to the Preject and .nof:ed' that the
comments reinforced the positions of the local government entities that intervened in the
case. We expliéit]y acknowledged that these comments “fall Short.of being _-adrﬁitted_ :
evidence,” but stated that fhey do add value to the Board’s consideration as to the li)c‘al
perception of the Projec.t‘ (Order at § 151.) As pointed out'by. Greene County, the public
Comments are not cited as a basis for the decision, but rather a recogmhon of comments flled
by ‘members of the general public aligning with the views expressed by their elected '

representatives. ngwood s fourth ground for rehearmg 1§ denied. "

5. FIFTH GROUND FOR REHEARING: BECAUSE THE RECORD, lNCLUDING HUNDREDS OF.
PAGES OF EXHIBITS AND DAYS OF EXPERT TESTIMONY, BEFORE THE BOARD'
ESTABLISHED THAT THE PROPOSED SOLAR-POWERED ELECTRIC GENERATION
FACILITY MEETS ALL OF THE STATUTORY CRITERIA OF 4906.1'0(A), INCLUDING THAT
THE PROJECT WILL BE IN THE “PUBLIC INTEREST, CONVENIENCE, AND NECESSITY”
UNDER R.C. 4906.10(A)(6), THE BOARD’S DECISION TO REJECT THE STI[’ULATION
AND TO DENY KINGWOOD A CERTIFICATE OF ENVIRONMENTAL COMPATIBILITY AND
PUBLIC NEED TO CONSTRUCT AND OPERATE A SOLAR-POWERED ELECTRIC
GEI'\IERATIQN FACILITY IN GREENE COUNTY, OHIO IS . UNLAWFUL *AND

. UNREASONABLE.

{43} In this ground for rehearing, Kingwood asserts that the Order is unlawful
and unreasonable for two primary reasons. First, Kingwood argues that the record contains

overwhelming evidence that the Project is compliant with all statutory requirements and
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serves the public inferest, convenience, and necessity. Kingwood notes the Board found
that the application complied with all the statutory, criteria but one. With' respéct"to R.C.
4906.10(A )(6) the-lone criterion that the Board found Kingwood failed‘to satisfy, K'ingwood
argues that it presented sngmflcant evidence to show that the Pro]ect would serve the public
interest, convenience, and necessity. Kingwood states that it submitted 12 expert witnesses
to support compliance with ,(A)(6). Kingwood also..outlmes the benefits that it states
demonstrate how the Project would serve the pﬁblic interest, convenience, -and necessity,
“based on the 'plainjmeaning of that term.” In support, Kingwood references 'joBs that
would allegedly be created, increased economic activity, incxl‘eased tax reve‘ﬁue, no decrease
in property values, newly created income streams, and-a nurhber of other.economic and
environmental gains. Kingwood points out that the Board acknowledged many of the
benefits of the Project. Kingwood argues that the Board erred--however, in finding that the
unanimous opposition of the intervening government entlhes is controllmg as to’ whether
the Project satlsfles R.C. 4906.10(A)(6). ngwood beheves that this overstated the local .
opposition and i 1gnores the majority support that the Pro]ect recelved (ngwood App for
Rehearlng at 16-19.)

[§44}) Second, Kingwood argues that the ”i/agu‘e opinions and- uhfoim’gfled
statements” of Greene County and the three townships cannot oufweiéh the significant
évidence in the record. Kingwood asserts that the resolutions passed by Greene County and
the three townships deal with issues that are aciequately addressed in the application and
further through the Stipulation and represent nothing .in(‘)re 'tha'n politically motivated:
opposition. Kingwood finds these resolutions to be vague )z\and irrelevant to the Board's
inquiry. While the resolutions and intervenor witnesses at hearing reference vague “angst”
or “high tension” in the community, they do not provici’e any evidence of actual harm to the
community. Ki~ngwoc')d dismisses the reasoning offered by the townships as either being
irrelevant to these proceedings or as adequately addressed in the applicafion and/or

Stipulation. (Kingwood: App. for Rehearing at 19-22.)
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{145} Joint Intervenors state that the Board struck a reasonable balance between
the Project’s perceived benefits and the serious downsides to the local community First,
AJomt lntervenors believe that Kingwood cxaggerated the Project’s supposed beneflts, as
many of these benefits are either temporary in nature or will have negative consequences
for other surrounding busmesses, properties, and citizens. Joint Intervenors are also
skeptical of the overall economic impact of the Project alleged by Kingwood. joint
Intervenors argee that the aetriments of the Project are severe and the alleged beﬁefits
doubtful and neéligib[e and that the Board was correct to ‘determine that the balance
between these two factors welghed in favor of denymg a certificate. In response to
Kingwood's second argument in this section, Jomt Intervenors state that the resolutlons and
testimony of local governments opposing the Project are based on reasonable concerns
expressed by the constituents their members were elected to represent. Joint Intervenors
‘point to specific grounds vfor opposition cited within the resolutions passed by Greene
County and the three townshipé, as well as the reasonable concerns that were exp‘ressed to
the representatives and served as the bases for the concerns. With respect to Kingwood's
continued assertion that' Applicant’s satisfaction of all the "“.technical requirements” of R.C.
4906.10(A) demonstrates that it also satisfies R.C. 4906.10(A)(6), Joint Intervenors counter
that such an intérpretation would render (A)(6) meaningless. (Joint Intervenors Memo-

Contra at 20-25.)

{§ 46} Greene County’s response to this ground for rehearing is ‘the same as that
provided in opposition to Kingwood’s first ground for rehearing. As eutlined above,
Greene County submits that the Board correctly noted that Kingwood’'s arguments in
support of the Project being in the public interest, convenience, and necessit:y (increased
energy generation,‘ potential job creation, tax revenues, air quelity benefits, etc.) are
argUment§ that apply in every solar case and if these” alone were sufficient to issue a
certificate, then there would be no need for an analysis under.R.C. 4906.10(A)(6). Further,'
Kingwood’s continued reference to its “technical compliqnce" 'u'nder.other provisions of

R.C. 4906.10(A) should not guarantee that an application serves the public interest,
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convenience, and necessity. Otherwise, the application and hearing process would be
unneces.sary, as any applicant able to meet certain technical requirements would be granted
a certificate. Greene County disagrees with Kingwood that the alleged iob ci;eaition,
increased tax revenue, and other economic output outweigh the public interest in preserving
wildlife,'parks, recreations areas, cultural areas, and the myriad other reasons expressed at ’
the local public hearing and evidentiary hearing. Greene County asserts that nothing in
R.C. 4906.10(A)(6) prevents the Board from weighing these considerations and that the
Board reasonably did so in the Order. (Greene Memo Contra at 2-5.)

{947} The Board finds that'Kingwood’s fifth ground for rehearing is without merit.
The Board is aware of, and considered, the benefits that Kingwood highlights as potentially
flowing from the construction and operation of the Project. The Board acknowledged these
benefits but noted that such Project benefits must be balanced against the impact'of the
Project on individuals who are most directly affected by the Project. (Order at § 149.) The
Board performed this analysis, considering all of the evidence which Kingwood cites as
supporting its satisfaction of R.C. 4906.10(A)(6), and found that the potential benefi'ts did |
not outweigh the local opposition to the Project within the local community (Order at 9
29, 141-152). To dismiss the arguments and evidence proffered by intervening local
governmenf entities as "vagué and unfounded” is unwarranted. Each of the intervening
entities passed resolutions.in which they stated grounds for their opposition and all of them
actively };articipafed in this proceeding. Kingwood'’s continual reference to its satisfaction
of all the “technical c.ritéria” or R.C. 4906.10(A)(6) is a réd herring. If such compliance were
enough to be issued a certificate, then the entire application and hearing process would be
meaning]less, as_any applicant that demonstrates so;ne type of “technical compliance”
would be guaranteed a certificate. R.C. 4906.10(A) states that the Board shall not grant a
certificate unless it finds and determines satisfaction of all eight criteria outlined thereunder.
As Kingwood later more accurately admits, it complied “with all but one of the statutory

requirements” (Kingwood App. for Rehearing at 16). Not satisfying that lone criterion
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requires a denial of the certificate application, as the Board correctly ruled. The fifth ground

for rehearing is denied.

6. SIXTH GROUND FOR REHEARING: THE BOARD’S FINDING THAT THE STIPULATION
WAS NOT THE PRODUCT OF SERIOUS BARGAINING AMONG CAPABLE,
KNOWLEDGEABLE PARTIES IS NOT SUPPORTED BY THE RECORD AND THEREFORE IS

UNREASONABLE AND UNLAWFUL.

{148} Kingwood disagrees with the Board's finding that the Stipulation entered
into by Kingwood and OFBF was not the product of serious bargaining. Kingwood takes "
~ particular exceptibn to the Board’s determination that a stipulation must resolve the core
issue of whether an application is to be approved, arguing that this sentiment is contrary to
_the Board’s rules and regulations. Kingwood points to Ohio Adm.Code 4906-2-24(A)
permitting two or more parties in a case to enter into a stipulation coflcerning ~f;some or all
of the issues in a proceeding.” Kingwood asserts that nothing in the Board’s statutes or rules
requires that a stipulationAonly be accepted if it addresses the core issue in a proceeding..
Additionally, Kingwood asserts that the Board's impiication that all parties ‘must join a
sti;ﬁulation' in o}der for it to be considered the product of serious bargaining is also
unsupported By Board rules. Kingwood states that the Board has previously approved
numerous stipulations that are only agreed to and signed by some parties in a case.
Kingwood asserts that it engaged in significant settlement d_iscuss‘ions with each of thé
intervening parties, each of which was represented by competent counsel. While these
discuésions were uItimafely unsuccessful with all parties but OFBF, Kingwood states that it
did amend the Project design in an effort to. reach agreement among all the parties.

(Kingwood App. for Rehearing at 22-24.)

{149] Joint Intervenors respond that Kingwood's invitation to all parties for
negotiations does not signify that the Stipulation is the product of serious bargaining. Joint
Intervenors point out that while Kingwood now claims that it incorporated.feedback from

parties after settlement discussions, the Stipulation itself makes no such representation. -
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Joint Intervenors also feel that the Stipulation does not adequately address the numerous

problems associated with the Project. (Joint Intervenors’Memo Contra at 26-27.)

{950} In response to this ground for rehearing, Greene County simply states that
it agrees with the Board's assessment that because the Stipulation does not even recommend
. the grant of a certificate, it cannot be a “product” of serious bargaining among the parties

(Greene Memo Contra at 8-9).

{951} The Board finds that Kingwood’s sixth ground for rehearing has merit and
that the Stipulation likely did result from serious bargaining. Pursuant to Ohio Adm.Code
4906-2-24, parties before the Board are permitted to enter into stipulations concerning issues
of fact, the authenticity of documents, or the proposed resolution of some or all of the issues
in a proceeding. In accordance with Ohio Adm.Code 4906—2—24(1)), no stipulation is binding
on the Board. However, the Board may afford the terms of the stipulation substantial
~ weight. The standard of review for considering the reasonableness of a stipulat.ion has been
discussed in numerous Board proceedings. (See Order at 9 163.) In considering a
stipulation, the Board uses the following criteria:

r

a) Is the settlement a product of serious bargaining among capable,

knowledgeable parties?
b) Does the settlement, as a package, benefit ratepayers and the public interest?

c) Does the settlement package violate aﬁy important regulatory principal or

practice?

{952] While the Board still believes that the Stipulation did not speak to the core
issue in this entire proceeding, the pa rties seem to concede that Kingwood did engage (or at
least attéempt to engage) in settlement discussions with each party, all of which .were
represénted by experienced, competent counsel (Kingwood App. for Rehearing at 22; Joint
Intervenors Memo Contra at 26). While the Stipulation ultimately entered into by two of

the parties was facking, Kingwood is correct that this criterion does not require that.all
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parties join in a stipulation for it to be considered as having been the product of serious
bargaining: As will be addressed further below, howéver, the Board maintains.that the
Stipulation does not satisfy the second and third criteria in considering a Stipula’tig)n and,:
thus, cannot be adopted by the Board. Accordmg]y, while the ‘Board agrees with the

Apphcant this ground for hearing is dismissed as moot.

7. SEVENTH'- GROUND FOR REHEARING: THE BOARD’S FINDING THAT ITS
DETERMINATION AS TO THE PROJECT’S NON-COMPL]ANCﬁ wiITH R.C. 4906.10(A)(6) :
NECESSITATES FINDINGS THAT (1) THE STIPULATION, AS A PACKAGE, IS NOT
BENEFICIAL TO THE PUBLIC INTEREST, AND ) ADdBrION OF THE ST]PULATIIOIQ.
WOULD VIOLATE AN IMPORTANT REGULATORY PRINCIPLE OR PRACTICE 15 NOT
SUPPORTED BY THE RECORD OR LAW, AND THEREFORE IS UNREASONABLE AND

UNLAWFUL.

Kl

{953} Kingwood 'restates its assertionithat the Board’s determination that the
Project fails to serve the public interest, convenience, and necessity under R.C. 4906.10(A)(6).
is unlawful and unreasonable. Based on an acceptance of this assertion, Kingwood then
submits that the Board's rejection of the Stipulation based on such a false determination is
likewise unlawful and unreasonable. Further, Kingwood argues that conditions contained .
within the Stipulation would ensure that additional" aspects of the Project will serve the
public interest and conform to important regulatory principles and practices. Kingwood
highlights commitments in the Stipulation regarding coordination with local government,
protections forl, local wildlife and ecology, increased se.tb&icks, substantial commitments to
prevent drainage issues, and increased landscape screenmg, among others. Kingwood J

| argues that the Board ignored all of these conditions and safeguards for the publlc, dec[mm g
to even address them in the Order. Kingwood avers that the Board regularly approves
similar stlpulatlons, that include similar conditions. (ngwood App. for Rehearing at 25-

27.)
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{154} Joint Intervenors respond that the Stipulation deserves no w,eiéhh or
deference fr\or_n‘ the Board, pointing out that only two parties agreed‘~ to the Stipulation and
that one of the signatory parties (OFBF) does not even ask that the Board apptove the
Project. Further,. nowhere in the Stipulation or the evidentiary record does OFBF offer any
opinion as to whether the Project satisfies R. C 4906. 10( )(6). In short, Joint Intervenors
agree that the Stipulation does nothing to promote’ the publIC mterest convemence and

‘necessity. (Joint Intervenors Memo Contra at 26-27.)

{955} Greene County also focuses on the fact that although OFBF ]omed m the .
Stipulation, even OFBF offers no position as to whethera certtflcate should be issued in this
case. Greene County states that Kingwood was unable-to convince any party in this
proceeding to sign a Stipulation recommending the grant of a certificate. Instead it
. convinced one party, which was not a local government entlty, to sign on to-a Stlpulatton
recommendmg 39 CODdlthnS However, Greene Counl'y asserts that the problems to the

-

public interest resulting from the Project are so comprehenswe that not even these
supposedly comprehensive 39 conditions could persuade one local government enttty to-
join the Stipulation. Greene County states that the Stipulation is not beneficial to the :public
interest 'for the same reasons‘bthat Kingwood's application is "not beneficial to the public
interest and therefore any adoption of the Stipulation would violate important regulatory’

_ principles. (Greene Memo Contra at 8-9.)

{456} The Board finds that Kingwood's seventh ground for rehearing is without -
merit. As outlined in the Order, and affirmed within this Order on Rehearing, the Board
does not believe that the Project satisfies R.C. 4906.10(A)(6), which states that no certificate
shall be issued unless the Board finds that a project will serve the public. interest,
convenience, antl necessity (Order at 49 149-150). Such a conclusion dictates a related
finding that the proposed Stipulation, as a package, is not beneficial to the public interest,
and adoption of the Stipulation would violate an'important regulatory principle. The Board
sees 1o argument to alter this finding — it seems unreasonable that a stipulation, joinecl by

two of the ten parties in the case, in support of the Project would somehow serve the public
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interest when the. Board already determined that the Facility .itself would not serve the
public mterest convenience and necessity. leew15e, if the Board has determined that a
Project does not satisfy R.C. 4906.10(A) and that a proposed stipulation is not in the publlc
interest, it naturally flows that to certificate such a project would violate important
regulatory princip[es. Kingwood asserts that the Stipulation contains conditions that
represent “additional aspects” of the Project that would serve the public interest. However,
none of these conditions overcome the Board’s finding that the Pfoject itself is not in the
public interest, convenience, and necessity. This seventh ground for rehearing is denied.

(Order at 9 at 169.j

{457} Thus, even with our acknowledgement above that the Stipulation was the
product of serious bargaining among the parties, the Stipulation still fails to satisfy the
second and third criteria used by the Board in determining the reasonableness of a

stipulation.

8. EIGHTH GROUND FOR REHEARING: THE BOARD’S DECISION TO DENY KINGWOOD'S
INTERLOCUTORY APPEAL OF THE ALJ’S DENIAL OF ITS SUBPOENA REQUESTS TO
COMPEL THE TESTIMONY OF THE EXECUTIVE DIRECTOR OF THE OHIO POWER SITING
BOARD, MS. THERESA WHITE, IS UNLAWFUL AND UNREASONABLE BECAUSE, ABSENT
MS. WHITE'S TESTIMONY, THE BOARD DID NOT HAVE COMPLETE INFORMATION ON

THE NATURE OF STAFF'S INVESTIGATION IN VIOLATION OF R.C. 4906.07(C).

{958} Kingwood states that R.C. 4906.07(C) requires thé'chairporson of the Board
to investigate an application and prepare a written report‘with recomtnended findings on
the statutory criteria and that report becomes part of the record. Additionally, the statute
states that the "report shall set forth the nature of the 1nvest1gatlon Kingwood argues that
the Staff Report does not set forth the nature of the investigation. In support, Kingwood |
points to the outreach by Staff to local governments just prior to issuance of the Staff Report.
Because this outreach is not outlined within the Staff Report, Kingwood submits that the
Staff Report failed to comply with R.C. 4906.07(C). Kingwood contends that the ALJ and



21-117-EL-BGN. -3-

the Board barred Kingwood from presenting evidence as to why Staff conducted: this
outreach because such evidence would have been elicited through the testimony of the
Board’s executive director, Theresa White. Kingwood asserts that Ms. White’s teétimony
was important to its attempt to challenge the basis for Staff’s recommendetion that the
Project did not 'satisfy R.C. 4906.10(A)(6). Kingwood argues thalt, as supported by the
subpoenaed testimony of Juliana Graham-Price, Ms. White’s involvement was central to
Staff’s investigation and the “last-minute change” in its recommendation for the Project. By
restricting its ability to question all parties with knowledge of the reason for the extent of
the local outreach, the Board allowed the Staff Report to enter the record without
transparency as to the full nature of the Staff investigation, as required by R.C. 4906.07(C).
Kingwood states that this was unlawful and unreasonable and that it should have been '

permitted to call Ms. White as a witness. (Kingwood App. for Rehearing 27-29.)

{959] Joint Intervenors reply to Kingwood’s eight, ninth, and tenth grounds for
rehearing collectively. ~Witl’.| respect to this eighth grouhd for rehearing, Joint Intervenors
state that the “Nature of Investigation” section of the Staff Report clearly meets the
requirement of R.C. 4906.07(C) for Staff to set forth the nature of the investigation, as this
section describes the type or main characteristic of the ihvestigation. Joint Intervenors aver
that nothing in R.C.-4906.07(C) requires a staff report to document every phone call and
‘communication made by all Board Staff. They state that Juliana Graham-Price was the
staffer who contacted the local officials and that sﬁe testified in the hearing about these
conversations and that the purpose of the outreach is obvious —to obtain input from the
public on the Project. Joint Intervenors point out that Ms, White did not make any of these
contacts, so subpoenaing Ms. White to testify as to the substance of these conversations
‘would add nothing to the discussion. At best, Joint Intervenors believe that any testimony
from Ms. White concerning any other contacts would constitute the needless presentation |
of cumulative evidence, which a tribunal is free to exclude under Ohio'R. Evidence 403(B)
and the Board’s general authority to manage and expedite the flow of a proceeding. Joint

Intervenors contend that, despite Kingwdod claiming otherwise, the record in these
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proceedings does identify the purpose of Staff's outreach to local governments. Joint
Intervenors submit that Kingwood has the burden of ‘demonstrating that it “suffered
prejudice” from the denial of its subpoena request; but no prejudiceioc':curs if the
complaining party can obtain the relevant information by o‘thet.' means. In this.proceeding,
Kingwood had the opportunity to question not only Ms! Graham-Price, but the local
governments’ witnesses as well. Because of these opportunities for Kingwood to elicit this
information from multiple other sources, Joint Intervenors find Kingwood's procedural due

process claims to be hollow. (Joint Intervenors Memo Contra at 27—28.)'

{960} Greene County also collectively responds to Kingw().od's eighth, ninth, and
tenth grounds for rehearing déaling with the denied subpoena of Ms. White. Greene County
finds it logical that Staff would have made “last-minute outr:eqch” to local governments
affected by the Project, considering the significant size and scope of the Project.
Ms. Graham-Price, whose job title is Community Liaison, testified that she was reaching out
to government officials simply to determine their positions on the proposal at the directi'on
of Ms. White. Ms..WBite, however, never spoke to any local authorities. Greene County
argues that no statute or regulation restricts the Board or Staff from considering the
positions of local g'o;verﬁmer;ts impacted by an applicationl. In short, Ms. Graﬁam—l’rice was

.simply'doing her job and following the direction of her superior.” Kingwood'’s contention
that testimony f.rolm‘- Ms. White is critical to determining the nature of Staff’s investigation
- is, in Greene County’s estimatiof\, unconvincing, as Kingwood was permitted to subpoena
and examine Ms. Graham-Price on this issue. Ew?n more significant, Greene County
submits that none of these discussions were dispositive to tht‘? Board’s decision to reject the
application as not in the public interest, convenience, and necessity. Greene County believes
that Kingwood’s argument on this issue inaccurately assumes that the Board blindly follows
the recommendations. While the Board relies on the Staff Report to the extent it finds its
recommendations persuésive, the Board does this regarding any evidence sgbmitted to the
Board. The Staff Report is only one piece of evidence in the overall process which the Board

considers in reaching its independent determination to épprove or deny an application.
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Greene County concludes that a subpoena of Ms.' White's testimony would be.unreasonable
because her testimony is irrelevant to the Board’s ultimate decision. (Greene Memo Contra

at 9-10.)

(961} The Board finds that Kingwood'’s eighth ground for rehearing is without
merit. Kingwood is correct that R.C. 4906.07(C) requires Staff to set forth the nature of its
investigation—which it did in the Staff Report, both in the section titled “Nature of
Investigation,” which outlined the procedures of Staff’s investigation, but also in the
ensuing 49 pages evaluating the application. As we stated in the Order, the collective
testimony of Staff wifnesses makes clear that the Staff Report was the collective work of Staff
“as a whole” and there was no disagreement among Staff membeérs as to its contents or.
conclusions (Order at § 79). Further, as to the specific issues that Kingwood stresses it
needed further investigation into, Kingwood was permitted to subpoena and cross-examine
Ms. Graham-Price, the individual who contacted the local government entities. Kingwood
fully questioned Ms. Graham-Price as to why she initiated such outreach and the substance
of the conversations. The Board sees no new argument as to how the AL] erred in making
this ruling, nor how the Order was incorrect in denying Kingwood s interlocutory appeal.

This eighth ground for rehearing is denied.

9. NINTH GROUND FOR REHEARING: THE BOARD’S DECISION TO DENY KINGWOOD'S
INTERLOCUTORY APPEAL OF THE ALJ’S DENIAL OF ITS SUBPOENA REQUESTS TO
COMPEL THE TESTIMONY OF THE EXECUTIVE DIRECTOR OF THE OHIO POWER SITING
BOARD, MS. THERESA WHITE, IS UNLAWFUL AND UNREASONABLE BECAUSE, ABSENT
MS. WHITE'S TESTIMONY, THE BOARD DID NOT HAVE SUFFICIENT INFORMATION ON
WHY THE BOARD STAFF WAS SOLICITING THE LOCAL GOVERNMENT AUTHORITIES’
POSITIONS ON THE PROJECT ON THE EVE OF THE DATE THE STAFF'S REPORT AND

RECOMMENDATION WAS DUE AND AFTER THE STAFF HAD ALREADY RECOMMENDED
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APPROVAL OF THE PROJECT IN THE CURRENT DRAFT OF THE STAFF REPORT AND

RECOMMENDATION.

962} Kingwood contends that the Staff Report is a "V\tatershed moment” in a
Board proceeding that can 1mpact the entire trajectory of the proceedmg, such that a
recommendation to deny a certificate can embolden opponents and seriously restrict the
.ability of an applicant to effectively negotiate with other parties. ngwood submits that -
wes the case in this proeeeding, as Staff's recommendation to deny the application severely
l_imited Kingwood's ability to effectively negotiate witn the intervenors. Kingwood states
that it was able to establish that Ms. Graham-Price, at the ex‘i)licit direction of Ms. White,
reached out to local government officials the day before.the Staff Report was issued in order
to solicit their inout 'Kingwood avers that it establishe'd that an initial Staff recommendation
to approve the Project was reversed only on October 29, the day the Staff Report was issued.
Kingwood asserts that by denymg its subpoena of Ms. White, it was denied the ability to
question Ms. White as to the motivations or purposes of the outreach to local government
officials. Kingwood avers that while the Board found that Staff did not act with impropriety
in these communications, nowhere in the Order does the Board state that a’tll relevant
information was includetl’i in the record. Kingwood reiterates that the,Board must hear
testimony from Ms. White in order to evaluate the impetus of what KingWood claims ‘was
“highly irregula-r” outreach to local government officials. Without testimony from
Ms. White, Kingwood contends that the record is incontplete. (Kingwood Aop. for
Rehearing at 30-32.) , |

{1 63] Joint Intervenors assert that Kingwood’s claim that Staff’s recommendation
"emboldened”‘ opponents-of the Project and hindered settlement negotiations is both
inaccurate and irrelevant. Jomt Intervenors state that public opposition to the Pro;ect did
not increase after the issuance of the Staff Report and the Order does not make such a
finding. Joint Intervenors take issue with Kingwood seeming-to imply that Staff should

refrain from recommending denial of a project in order to facilitate settlement discussions
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and also assert that it is irrelevant as to whether Ms. White should- have been subpoenaed

to testify. (Joint Intervenors Memo Contra at 29-31.). ’

{964 As noted above, Greene County-responded globally to Kingwood'-'s‘iei'ghth,
ninth, and tenth grounds for rehearing and did 'not delineate particular. arguments . to

specific grounds for rehearing.

.

A

{9 65} The Board finds that Kingwood'’s. ninth ground for rehearmg is without
merlt As already stressed above in our denial of the etghth ground for rehearmg, the Board
remains unpersuaded by Kingwood's repeated assertions that the Board laeked sufficient - -
informat;on surrounding Staff outreach to local gover'nment entities. -'Kingwood; was |
permitted to subpoena and cross-examine Ms. Graham- Prlce about the calls themselves and -
inquire into why she initiated the outreach. As we recounted in the Order, Ms. Graham- |
Price, whose job title is the self-explanatory * Commumty Liaison,” testified, among other‘
things, that her primary ;ob functions are mteractmg with local government officials

| regarding the.Board’s processes and pending pro]ects.' Further, Ms. Graham-Price stated
that Ms. White instructed her to contact Greene County.and the three intervening townships
to determine 'the respective _positions of these entities with respect to the Project.
Ms. Graham-Price fully explained the substance of these conversations: (1) Greene County
' planned a resolut_ion to oppose the Project; (2) Cedarville To{/;nship communicated that it
"and the other townships planned to oppose the Project; and (3) Xenia Township responded
that it also planned to oppose the Project. As the AL] rdled at hearing, and as we affirmed
in the Order, Ms. Graham-Price provided these salient facts on the communications such
that further testimony, whether from Ms. White or any other Staff witness, was
unwarranted.” (Order at § 77; see Tr.-V[_II at 1928-1945.) X Kingwood has raised no.new
arguments to change this position and the Board 'there.fore< denies this ninth ground for

rehearing.
~ 3
4

: -
10. TENTH GROUND FOR REHEARING: THE BOARD’S DECISION TO DENY KINGWOOD'S

iE

APPEAL OF ITS SUBPOENA REQUESTS TO COMPEL THE TESTIMONY OF THE EXECUTIVE

v
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DIRECTOR OF THE OHIO POWER SITING BOARD, MS. THERESA WHITE, IS UNLA}EVFUL
AND UNREASONABLE BECAUSE THE DENIAL OF THE SUBPOENA REQUESTS
CONSTITUTES A VIOLATION OF DUE PROCESS As KINGWOOD WAS UNABLE TO PUT ON
EVIDENCE THAT THE STAFF'S REPORT AND RECOMMENDATION, WHICH SET THE
TONE FOR THE REMAINDER OF THE PROCEEDING WAS OUTCOME DETERMINATIVE

AND NOT BASED ON AN ANALYSIS OF KINGWOOD S APPLICATION

- {9 66] Kingwood alleges that the Board’s failure to-allow the Applicant.to, call
Ms. White to testify infringed on Kingwood’s right to due process, as found in the
Fourteenth Amendment to the United States Constltutlon and Section 16, Article I of the
Ohio Constltutlon Kingwood states that due process requlres, at a minimum, notice and
the opportunity to be heard, which entails an ability to present all arguments a party deems
important to a case. According to Kingwood, only Ms. White was in a position to answer
Applicant’s inquiries into why a Staff subordinate reached out to intervening local
gerrnment entities; and whether the application review process was influenced by external
factors.  Kingwood a_igt{es that the ALJ denial of its subpoena of Ms. White as
“unwarranted” is not a valid reason to deny or quash a subpoena. . Because neither the‘AL]
nor the Board determined that the subpoena of Ms. Wh]te would be ° ‘unreasonable or
oppresswe, ngwood asserts that the subpoena was not validly denied. Kingwood
repeats that Ms. White’s testimony was critical to allowing it to fully present arguments that
it deemed important and necessary and the Board’s refusal to allow Kingwood to queé‘tion
Ms. White constitutes a due process violation. As such, Kingwood avers that the Board'’s
decision to deny its earlier appeal of the ALJ’s denial of its subpoena of Ms. White is

unlawful and unreasonable. (Kingwood App. for Rehearing at 32-33.)

{967} With respect to Kingwood's due process claim, Joint Intervenors state that
the key ie determining whether an administrative hearing satisfjee procedural due process
is whether a party had the opportunity to present the facts tha't‘demonstrated a party was
entitled to the requested ]udgment Joint Intervenors submlt that a tribunal’s denial of a

subpoena does not violate due process if the requesting party can present facts v1a other.
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means, such as subpoenas to other witnesses. In this proceeding, Kingwood had ample
opportunity to cross-examine multiple Staff witnesses, including Ms. Graham-Price.
Further, Joint Intervenors argue that Ms. White’s testimony, and the purposes for which

Kingwood sought her testimony, was irrelevant. (Joint Intervenors Memo Contra at 29.)

{9 68] As noted above, Greene County responded globally to Kingwood'’s eighth,
ninth, and tenth grounds for rehearing and did not delineate particular arguments to

specific grounds for-rehearing.

{9169} The Board finds that Kingwood’s tenth ground for rehearing is without
merit. Similar to our reasoning in denying‘ Kingwodd's ninth ground for rehearing; the
Board remains unreceptive to Kingwood's repeatedlclaims that it was prohibited from
delving into the contacts between Staff andl intervening local government entities. We
disagree with Kingwood's assertion that only Ms. White could answer its inquiries. As
stated in the Order, and reiterated above, Kingwood was permitted to subpoeﬁa Ms.
Graham-Price and cross-examine her on all relevant topics. Ms. Graham-Price explained
her role as Community- Liaison and fully recounted the substance of the pertinent
conversations. (Order at § 77) Further, Staff submitted testimony from 11 other witnesses,
all of whom were offered up for cross-examination by Kirigwood. Greene County and the
intervening townships also offered witnesses which Kingwood'was able to cross-examine.
Applicant was afforded ample opportunities to investigate the contacts between Staff and
local government entities, and no due process rights of Kingwood were violated in either
the ALJ’s rulings as to Ms. White or the Board’s opinions in the Order. Accordingly, this

tenth ground for rehearing is denied.
B. Joint Application for Rehearing

{70} In fhe Joint Application for Rehearing, Joint Intervenors profess their
support of the overall decision of the Order to deny Kingwood’s application for a certificate

of environmental compatibility and public need but believe that the Order failed to
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determine that there are grounds other than those enumerated in the Order for denying the

certificate. As grounds for rehearing, Joint Intervenors submit that the Order is unlawful

and unreasonable based upon 15 assignments of error outlined within the Joint Application

for Rehearing, The 15 assignments of error are listed below but will be addressed

collectively by the Board.

1.

ASSIGNMENT OF ERROR NO. 1: THE BOARD HAS ACTED UNLAWFULLY AND
UNREASONABLY BY FAILING TO IDENTIFY THE FACTS AND REASONING SUPPORTING

MANY OF ITS CONCLUSIONS.

ASSIGNMENT OF ERROR NO. 2: THE BOARD ACTED UNLAWFULLY AND’
N . 3 R ,
UNREASONABLY BY FAILING TO IDENTIFY THE PROJECT’S INCOMPATIBILITY WITH THE

. OBJECTIVES OF LOCAL LAND USE PLANNING CODES AS ANOTHER REASON TO DENY

THE CERTIFICATE PURSUANT TO R.C. 4906.10(A)(6).

ASSIGNMENT OF ERROR NO. 3: THE BOARD ACTED UNLAWFULLY AND
UNREASONABLY BY FAILING TO IDENTIFY THE PROJECT’S INCAPACITATION OF 1,025
ACRES OF GOOD FARMLAND FOR FOOD PRODUCTION FOR 35 YEARS AS.ANOTHER

REASON TO DENY THE CERTIFICATE PURSUANT 1"6 R.C. 4906.10(A)(6).

ASSIGNMENT OF ERROR NO. 4: THE BOARD ACTED UNLAWFULLY AND
UNREASONABLY BY FAILING TO FIND THAT THE PROJECT’S PROVEN NEGATIVE
ECONOMIC IMPACTS ARE AN ADDITIONAL REASON WHY THE PROJECT DOES :NOT
SERVE THE PUBLIC' INTEREST, CONVENIENCE, AND - NECESSITY UNDER R.C.
4906.10(A)(6), AND BY FAILING TO FIND THAT KINGWOOD'S FAILURE TO EVALUATE

THE PROJECT’S OTHER POTENTIAL NEGATIVE ECONOMIC IMPACTS AS REQUIRED BY
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R.C. 4906-4-06(E)(4) AND R.C. 4906.10(A)(6) ARE ADDITIONAL REASONS FOR

DENYING THE CERTIFICATE.

5. ASSIGNMENT OF ERROR NO. 5: THE BOARD AéTED- UNLAWFULLY AND
UNREASONABLY BY FAILING TO FIND THAT THE PROJECT DOES..NOT MINIMIZE THE
PRO]ECIj;S A[;VERSE ENVIRONMENTAL IMPACT UNDER R.C. 4906.10(A)(3) NOR
SERVE THE PUBLIC INTEREST, CONVENIENCE, OR NECESSITY UNDER RC

4906.10(A)(6) DUE TO IT SHORT SETBACKS.

6. ASSIGNMENT OF ERROR NO. 6: THE BOARD ACTED UNLAWFULLY AND
UNREASONABLY BY FINDING THAT KINGWOOD PROVIDED THE INFORMATION
REQUIRED BY R.C. 4906.10(A)(2) AND OHIO ADM CODE 4906-4-08(D)(4)(e) & (f) TO
DESCRIBE AND MITIGATE THE PROJECT’S ADVERSE VISUAL IMPACTS AND BY FlNDING
THAT THE PROJECT S ADVERSE VISUAL lMPACTS DO NOT PRECLUDE THE ISSUANCE OF
A CERTIFICATE UNDER R.C. 4906.10(A)(3) AND R. C.4906.10(A)(6).

a. Kingwood did not accurately describe the Project’s adverse visual impacts
: pursuant to R.C. 4906.10(A)(2) and Ohio Adm.Code 4906-4-08(0)(4)(e),'but
mstead submitted non-representative simulations designed to conceal the

Pro]ect’s actual visibility from the board and the public.

b. The Board erred by finding that the Project’s adverse visual impacts do
not preclude the issuance of a certificate under R.C. 4906.10(A)}(3) and R.C.
4906.10(A)(6).

¢. Kingwood did not provide measures to minimize the Project’s adverse
visual impacts pursuant to Ohio Adm.Code 4906-4-08(D)(#)(e), R.C.
4906.10(A)(3), and R.C. 4906.10(A)(6).

7. ASSIGNMENT OF ERROR NO. 7: THE BOARD ACTED UNLAWFULLY AND

UNREASONABLY BY FINDING THAT KINGWOOD HAS PROVIDED THE INFORMATION
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ABOUT THE PROJECT’S POTENTIAL IMPACTS ON WILDLIFE AND PLANTS REQUIRED BY
OHIO ADM.CODE 4906-4-08(B) AND R.C. 4906.10(A), (3), AND (6).

8. ASSIGNMENT OF ERROR NO. 8: THE BOARD ACTED UNLAWFULLY AND
UNREASONABLY BY ERRONEOUSLY FINDING THAT THE Pﬁoyscr 'PROVID':ES'FOR
WATER CONSERVATION ~MEASURES AS' REQUIRED BY Omo ADM CODE
4906-4-07(C) (3)(e) AND R.C. 4906.10(A)(2), (3), (6), AND (8). -

9. .ASSIGNMENT OF ERROR NO. 9: THE BOARD ACI"F.D UNLAWFULLY .AND
UNREASONABLY BY FAILING TO IDENTIFY THE PRO]ECTS "THREAT " TO - THE
NEIGHBORS’ PROPERTY VALUES AS ANOTHER REASON WHY THE PRO]ECT WOULD NOT
SERVE' THE PUBLIC INTEREST, CONVENIENCE OR NECESSITY UNDER R.C.
4906.10(A)(6).

10. ASSIGNMENT OF ERROR NO. 10: THE BOARD ACTED UNLAWFULLY AND
UNREASONABLY BY FAILING TO IDENTIFY THE PROJECT’'S THREAT TO THE
NEIGHBORS HISTORIC AND CULTURAL RESOURCES AS ANOTHER REASON WHY THE

PRO]ECT DOES NOT COMPLY WITH R.C. 4906. 10(A)(3) AND (6).

11. ASSlGNiVIENT OF ERROR NO 11: THE_ BOARD _ACTED UNLAWFULLY AN.D
UNliEASONABL_Y BY FAILING TO IDENTIFY THE PRO]ECT'S RISK TO THE COMMUNITY
DURING TORNADOES AS ANOTHER i{EASON WHY THiE PROiECT DOES NOT COMPLY
WITH R.C. 4906.10(A)(6). | |

12. ASSIGNMENT OF ERROR NO. 12: THE BOARD ACTED UNLAWFULLY "AND
UNREASONABLY BY FINDING THAT THE PROJECT’S NOISE IMPACTS DO NOT PRECLUDE
THE ISSUANCE OF A CERTIFICATE UNDER R.C. 4906.10(A)(3) AND R.C. 4906.10(A)(6).

13. AsSIGNMENT OF ERROR NO. 13: THE BOARD ACTED UNLAWFULLY AND
UNREASONABLY BY FINDING THAT KINGWOOD PROVIDED THE INFORMATION
REQUIRED BY OHIO ADM.CODE 4906-4-07(C) AND'R.C. 49016.10(A)(2), (3), (5), AND
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(6) ABOUT THE PROJECT’S DRAINAGE IMPACTS AND ASSOCIATED MITIGATION. TO
. . L

" PREVENT FLOODING. : ! . '

14. ASSIGNMENT OF ERROR NO. 1'4'- THE BOARD ACTED UNLAWFULLY AND
UNREASONABLY BY FINDING THAT K[NGWOOD PROVIDED' THE lNFORMATION'
REQUIRED BY OHIO ADM.CODE 4906-4-07((:) ANDRC 4906 10(A)(2) (3) (5) AND

(6) ABOUT THE PROJECT’S POLLUTION IMPACTS AND ASSOCIATED MITIGAT[ON

15. ASSIGNMENT OF ERROR NO. 15: THE BOARD ACTED UNLAWFULLY AND
UNREASONABLY BY FAILING TO IDENTIFY THE. APPLICANT'S INEXPERIENCE AS

ANOTHER REASON WHY THE PROJECT DOES NOT COMPLY WITH-R.C.'4906.10(A)(6).

-

[1\] 71} Inthe r_espbnding Memorandum.Contr.a, Kingwood responds generally t.hat
all of Joint Intervenors’ assiénrhents of error should be .d'en'iied. Kingwood avers that the
assignments of‘erfor dealing with administrative rule -édtﬁpliqnce are irrelevant as to
whether Kingwood satisfied the R.C. 4906.10(A) criteria. Kirllgwo'od pc')i,n'ts out tbat—'ﬁ)uch |

of the Joint Application for Rehearing are near identical recitations of Joint Intervenors’ post- .

hearing briefs. Kingwood submits that there is amgl_e.evidéh;:e in the record to refute the

assignments’ of error alleged by Joint Intervenors and each of them should, therefore, be

denied.

1972} The Board finds that the assignments of error alleged by Joint lntervenqr; .
are without merit, as the arguménts made in the Joint Application for Rehearing were all
© previously made in. post-hearmg briefs and evaluated by the Board in rendermg the Order.
While the nature of an apphcahon for rehearing mherently lends itself to some repeating of
previous arguments, a thorough comparison of the Jomt Appllcatlon for Rehearmg and the
initial post-hearmg brief of CGA demonstrates that the Joint Application for Rehearmg is
essentially a fFacsimile of the initial brief. While éher'e are alterations in certain sections, with

"

some additional information or sentences added in particular locations, the arguments
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remain identical, with large swaths being word-for-word reproductions. The Board
addressed the topics raised by. Joint Intervenors within the statutory analysis in tﬁe Order.
Specifically, the Board addressed land use (Y 103, 107, 108);-loss of farmland- (Y 153-156);
economic impacts (9 136, 142, 149); setbacks and environmental im‘pact (1 108-112); visual _
~impact§ (7 110-112), information on the wildlife and plant impacts (4 108); and water
conservation measures (Y 108, 162) To the extent that an argument made by CGA or any
- of the Joint Intervenors was not exphcxtly referenced in the Order, it was nevertheless
thoroughly and adequately c0n51dered by the Board in making ltS; determinations. In
issuing its June 15, 2021 correspondence, Staff determined _ttiét the application submittéd by
Kingwood complied with Ohio Adm.Code Chapters 4906-01, et seq‘., such that Staff found
sufficient information to begin its review of the applicatioh Despite CGA's arguments, the
Board saw no reason to doubt this assessment and, havmg rev1ewed the same arguments
for a second time in the Joint Application for Rehearlng, sees no reason to question that
determination now. With respect to rulings made in the Order, Joint Intervenors fail to
present any new arguments regardmg the statutory fmdmgs and we decline the 1nv1tat10n"'
to reweigh the ev1dence, which is basically what is being asked of the Board in submlttmg
a near-copy of the initial brief. Accordingly, all 15 a551gnment§ of error outlined in the Joint

Application for Rehearing are denied.

Compare Joint App. for Rehearing at 14-15 witl CGA Initial Br. at 8-9; compare Joint App. for Rehearing at
16-21 with CGA Initial Br. at 9-14; compare Joint App. for Rehearlng at 21-28 with CGA Initial Br. at 15-21;
compare Joint App. for Rehearing at 28-30 with CGA Initial Br. at 21-22; compare Joint App. for Rehearing at.
30-50 with CGA Initial Br. at 22-38; compare Joint App. for Rehearing at 50-55 witli CGA Initial Br. at 38-43;
conmpare Joint App. for Rehearing at 55-57 with CGA Initial Br. at 43-44; compare Joint App. for Rehearmg at
57-60 with CGA Initial Br. at 44-46; compare Joint App. for Rehearing at 60-67 with CGA Initial Br. at 46-55;
compare Joint App. for Rehearing at 68:70 with CGA Initial Br. at 55-57; contpare Jomt App. for Rehearing at
70-74 with CGA [Initial Br. at 57-60; compare Joint App. for Rehearing at 74-78 with CGA Initial Br. at 60-63;
Compare Joint App for Rehearing at 79-81 witl CGA Initial Br. at 64-65; compare Joint App. for Rehearing at
81 witlh CGA Initial Br. at 65.
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C. Greene County Applicatibn for Rehearing

{973} In the Greene Application for Rehearing, Greene County states that \';vhile it
agrees with the Board’s Order in rejecting the stipulation and denying the application, it
believes that there are additional or alfernative grounds for ‘the denial that should be
incorporated into the Order. Greene County submits three assignments of error, arguing
that the Board acted unlawfully and unreasonably.by: '(1)4 not expressly citing confliéts
between the Profect and the county’s Perspectives 2020 land use plan as reasons the Projeét
did not satisty R.C. 4906.10(A)(6); (2) failing to identify the ’Project’s threat té the neighbors’
property values as an additional reason why the Project would not satisfy R.C.
4906.10(A)(6); and (3) failing to find that the Project’s négative economic impacts are an
additional reason why the Project does satisfy R.C. 4906.10(A)(6) and by failing to find that |
Kingwood failed to evaluate the Project’s economic impacts as required.under statute and
Commission régulation;. Greene County states that its second and third assignments of
error are identical to those Assignment of Error Nos. 4.and 9 in the Joint Application for
Rehearing and Greene County incorporates by reference the arguments made by Joint
Intervenors in those sections. In support of its first assignment of error, Greene County
argues that the only potential “shortcoming” in the Order is that it could be read a; relying -
only upon the Commissioners” opposition (and that of township trustees), rather than the
underlying rationale of the opposition. Greene County requests that its applica;ion for
rehearing be granted for the limited purpose of amending the Order to “unequivocally
adopt” the contents of the Commissioners’ Resolution No. 21-10-28-8 (Greene Co. Ex. 2) and
Resolution 21-8-26-10 (Greene Co. Ex. 3)-as additional grounds for denying Kingwood’s
application. (Greene App. for Rehea:ring at1-5))

{974} In its Memo Contra Greene County, Kingwood responds that the Board
should deny all three assignments of error. With reépect to the first assignment of error,
Kingwood points out that the Board is not bound to adopt any local land use plan or

resolution when either gréﬁting or denying a certificate under R.C. 4906.10(A). Kingwood



21-117-EL-BGN , ~ -36-

states that the Board referenced the County’s resolutions as examples of local opposition but
did not indicate a need to'fo-rmally adopt the resolutions in their entirety. Further,
. Kingwood answers that the Board did make exp11c1t findings in the Order on the issues
raised in the County’s resolution opposing the Project. (Memo Contra Greene County at 2-

4)) '

{975} The Board finds that Greene County;s first assignment of error is without
merit. In this assignment of error, Greene County 'essentially requests that the Board -
reassess evidence that‘ it already considered in formulating the Order. Similar to our
reasoning in denying Joint Intervenors’ assi;g;nments of error, the Board declines the -
invitation to reweigh evidence that was already thoroughly considered in issuing the Order.
The Board fully. e:(aluated all r’:ecord evidence and found that the Project is not in the public
interest, convenience, and necessity for the reasonings explained in the Orcler‘(Order at 9 .-
142-152). To the extent that a particular piece of evidence was not explicitly cited in sixpp.ort
of this conclusion, the Board did not feel it appropriate to make sucha statement. However,
the Board stands’ behmd the analysis and determmatlons previously made and are

unpersuaded that any additional grounds for denying the apphcahon are necessary.

{976} Greene County’s second and third assignments of error are identical to‘joint
Intervenors’ Aééignment of Error Nos. 4 and 9 and the sole support for these assignments
are incorporating the argiments made by Joint Intervenors in their application for i'ehea.ri‘ng
(Greene App'. for Reh:earing at 2). As the Board alr-eady denied all assignments of error in
the Joint Application. for Rehearing, we likewise deny ‘both the second and third
assignments of error in the Greene Application for Rehearing, for the sarr;e reasoning

outlined above.
IV. ORDER

{977} Itis, therefore,
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{978} ORDERED, That the application for rehearing filed by Kingwood be denied.

It is, further,

{979} ORDERED, That the application for rehearing filed by Joint Intervenors be

denied. ltis, further,

{980} ORDERED, That the application for rehearing filed by Greene County be

denied. [tis, further,

{481} ORDERED, That a copy of this Order on Reheai-ing be served 'upon all

parties and interested persons of record.

BOARD MEMBERS:
Approving:

Jenifer French, Chair . '
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