BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of : Case No. 08-1094-EL-SSO
The Dayton Power and Light Company for
Approval of Its Electric Security Plan.

In the Matter of the Application of : Case No. 08-1095-EL-ATA
The Dayton Power and Light Company for
Approval of Revised Tariffs.

In the Matter of the Application of : Case No. 08-1096-EL-AAM
The Dayton Power and Light Company for

Approval of Certain Accounting Authority

Pursuant to Ohio Rev. Code § 4905.13.

In the Matter of the Application of Case No. 08-1097-EL-UNC
The Dayton Power and Light Company for :

Approval of Its Amended Corporate

Separation Plan.

AES OHIO'S MEMORANDUM IN OPPOSITION TO THE APPLICATION FOR
REHEARING BY OFFICE OF THE OHIO CONSUMER'S COUNSEL

The Office of the Ohio Consumers' Counsel ("OCC") seeks rehearing from the
Commission's June 15, 2022 Seventh Entry on Rehearing, arguing that the Commission excused
AES Ohio's alleged non-compliance with the Commission's August 11, 2021 Sixth Entry on
Rehearing. The Seventh Entry on Rehearing authorized AES Ohio to file an updated version of
its Rate Stabilization Charge ("RSC") tariff, which AES Ohio proposed last July pursuant to the
Commission's order in its June 16, 2021 Fifth Entry on Rehearing. The Commission ruled in the

Seventh Entry on Rehearing that the tariff would be effective upon filing.

As demonstrated below, AES Ohio has substantially complied with the
Commission's orders to include language in its tariff that the RSC is "refundable to the extent

permitted by law." June 16, 2021 Fifth Entry on Rehearing, 464; August 11, 2021 Sixth Entry on



Rehearing, 951-53. Moreover, there is no dispute that AES Ohio has fully complied with the
most recent and currently operative entry on rehearing. June 15, 2022 Seventh Entry on

Rehearing, 928-29.

As explained below, AES Ohio would not object to any clarification by the
Commission on rehearing that the effective date of the current RSC tariff dates back to August

11, 2021, consistent with the Sixth Entry on Rehearing.

In the Fifth Entry on Rehearing (952, 64), the Commission held that it "has no
statutory authority to make rates and charges subject to refund at [its] discretion," but in an effort
not "to evade Supreme Court review" and in light of "the extraordinary circumstances in this
case," the Commission directed AES Ohio to update its RSC tariff to propose language to make
the charge subject to refund "to the extent permitted by law." Pursuant to that order, on July 16,
2021, AES Ohio filed a redline tariff explaining that the RSC would be subject to refund "to the

extent permitted by law."

Both OCC and AES Ohio filed applications for rehearing from the Fifth Entry on
Rehearing,! which were denied in the Sixth Entry on Rehearing (450). Also in the Sixth Entry
on Rehearing, 948, the Commission approved the updated tariff. It is correct that AES Ohio did
not take the additional administrative step of filing a final version of the redline tariff until after
the Seventh Entry on Rehearing was issued. Nevertheless, the updated tariff was approved in the

Sixth Entry on Rehearing (448). Indeed, as the Commission further held, "If OCC files an appeal

! AES Ohio argued in its application for rehearing that the Commission should not have ordered AES Ohio to update
its tariff with language that the RSC is refundable "to the extent permitted by law." AES Ohio does not waive that
argument, or any other arguments that the RSC is both lawful and not subject to refund.



in this proceeding and is successful, refunds of the RSC should be made to the extent that such
refunds are permitted by law, at least for any period the RSC is collected after this Sixth Entry on

Rehearing." Sixth Entry on Rehearing, 947 (emphasis added).

AES Ohio has thus substantially complied with the Commission's orders. The
Commission has held that a violation has not occurred if a party substantially complies with the
applicable requirement. E.g., In the Matter of the Application of the AEP Ohio Transmission
Co., Opinion, Order and Certificate, Case No. 17-2085-EL-BTX, 9912, 83 (Sept. 20, 2018)
(finding that substantial compliance with a Commission rule had occurred when the utility
inadvertently failed to provide notice of particular deadlines, when the utility had otherwise
complied with the notice requirements). Accord: Valley Greyhound Lines, Inc. v. Public Utilities
Com., 148 Ohio St. 603, 606-07, 76 N.E.2d 608 (1947) (affirming Commission's finding that
applicants' joint application to amend certificate of public convenience to substitute successor

company was in "substantial compliance" with applicable statute).

In the Seventh Entry on Rehearing, pp. 7-8, the Commission again approved that
tariff and authorized AES Ohio to file a final version. On June 22, 2022, AES Ohio complied

with that order.

AES Ohio recognizes the importance of complying with Commission orders and
the need to maintain final versions of its tariffs in all required dockets. AES Ohio further
stresses that it did not, and would not, deliberately disobey or disregard an order of the
Commission. Thus, AES Ohio would not oppose an order on rehearing clarifying that its current
RSC tariff became effective as of the date of the Sixth Entry on Rehearing, i.e., August 11, 2021.

Doing so would eliminate any and all prejudice claimed by OCC in its application for rehearing.



OCC (pp. 17, 19) asks the Commission to order AES Ohio to refund $60 million
to customers and to penalize AES Ohio $9.4 million. The Commission should reject that request

for the following six separate and independent reasons.

First, as shown above, AES Ohio is in compliance or substantial compliance with

the Commission's orders. There is no basis to penalize AES Ohio.

Second, there is no evidence suggesting that AES Ohio acted in bad faith or that it

deliberately disobeyed the Commission's order.

Third, the fact that AES Ohio has agreed not to oppose a Commission order
clarifying that the tariff was effective as of the date of the Sixth Entry on Rehearing eliminates

the alleged prejudice that OCC claims in its application.

Fourth, as to OCC's request for a refund of the RSC, refunds are unlawful under
Ohio law. R.C. 4905.32. There has been no holding by this Commission or the Supreme Court

that the RSC was unlawful, or that the RSC could be subject to refund.

Fifth, OCC's request for refunds and penalties is a significant overreach. To AES
Ohio's knowledge, the Commission has never issued sanctions of the magnitude that OCC seeks
here, and OCC cites no precedent for such severe sanctions, particularly in the absence of any
prejudice. There is no evidence of bad faith by AES Ohio or injury to any of its customers.

There is thus no basis to sanction AES Ohio here.

Sixth, OCC cannot establish a statutory violation here. AES Ohio charged
customers the amounts included in its tariffs, so it has not violated R.C. 4905.22 or 4505.32.

AES Ohio has substantially complied with the Commission's orders, so it has not violated R.C.



4905.04. Nor is there any evidence under R.C. 4905.56 that any employee or agent of AES Ohio

"willfully" failed to comply with any Commission order.

Finally, OCC argues repeatedly that AES Ohio relied on or argued that the tariff
filed on July 16, 2021, was not approved, as stated in the Fourth Merit Brief filed by AES Ohio
with the Ohio Supreme Court four months ago on March 8, 2022.2 The point is the Brief was
not an argument, but rather, a "clarification." With 20/20 hindsight, the clarification may have
been inartful, but the underlying point is accurate. Neither the Commission nor the Supreme
Court has ruled that any of the rates collected by AES Ohio after August 11, 2021 are subject to
refund. Indeed, the Commission has expressly rejected OCC's arguments that it has any
discretion to make the RSC subject to refund as having "no basis in law." Fifth Entry on
Rehearing, 463. If the Supreme Court holds both that the RSC is unlawful and that the
Commission had the power to authorize any refund of the charge, then and only then may it be
subject to refund; in that event, a tariff has been filed consistent with the Commission's most
recent Seventh Entry on Rehearing with language authorizing refunds "to the extent permitted by
law." However, that language is not operative today because no refund has been ordered. The

rate has not changed and its refundability, if any, remains reviewable by the Supreme Court.

nn

2 One wonders why if OCC believes AES Ohio's and the Commission's conduct was so "unfair," "curious,"
"inappropriate,” "continuing," "unlawful," "illegal," and "inexplicable" (Application for Rehearing, pp. 1, 2, 6,9, 10
and 20), OCC did not raise the issue immediately after the Commission's Sixth Entry on Rehearing on August 11,
2021. It is certainly plausible that OCC, like the Commission and AES Ohio, viewed the Company's July 16, 2021
filing as compliant, especially when OCC's minimum position (id. at pp. 11, 17 and 22) is acceptable to AES.
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