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DP&L (now AES) has been charging Dayton-area consumers $76 million a year
for so-called “stability,” under DP&L’s reinstated 2009 electric security plan. (OCC is
asking the Supreme Court to find it to be an unlawful charge.) Last year, in response to
OCC’s rehearing request, the PUCO provided consumers some glimmer of hope on the
stability charge. The PUCO, with public fanfare,! ordered DP&L “to file new proposed

tariffs providing that the RSC [rate stability charge] shall be refundable ‘to the extent

! Refundability had become a very public consumer issue. The topical nature of utility refunds was
reflected during the Ohio Senate’s confirmation hearing for PUCO Chair French.



permitted by law.”’> The refund language, ordered by the PUCO at OCC’s request, was
intended to allow consumer refunds if the Supreme Court (in OCC’s appeal) finds the
stability charge unlawful or unreasonable. (Interestingly, the PUCO is essentially
opposing its own tariff language in OCC’s appeal, claiming that it does not allow for
refunds to consumers. )’

And recall the related issue of the PUCO’s 16 months of delay in ruling on OCC’s
application for rehearing, that further undermined consumer relief by delaying OCC’s
appeal. That PUCO delay denied OCC its lawful access to judicial review by the
Supreme Court, which further limited consumer relief (to end the charge) to the benefit of
the PUCO and DP&L.

Indeed, in its ruling last year the PUCO linked its assertion that it was not seeking
to evade the Supreme Court’s judicial review with its inclusion of the refundability
language in DP&L’s tariff.* But things have changed. The PUCO’s has now allowed a
tariff noncompliance by DP&L to cut off about $60 million of the PUCQO’s originally
intended refundability for consumers.

Last year, on July 16, 2021, DP&L filed proposed stability charge tariffs

containing the refund language that the PUCO had ordered.’ About two months later, on

2 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard Service
Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Fifth Entry on Rehearing at 64
(June 16, 2021).

3 S.Ct. Case No. 2021-1068, PUCO Second Merit Brief at 23 (January 18, 2022) (stating that DP&L’s
stability charge does not meet the conditions allowing for a refund, including the condition that the tariff
contains language providing for refunds).

4 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard Service
Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Fifth Entry on Rehearing at 64
(June 16, 2021).

5 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard Service
Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Proposed Second Revised
Sheet No. G12, PUCO. No. 17, Pursuant to Fifth Entry on Rehearing (July 16, 2021) (In its enclosure letter,



August 11, 2021, the PUCO approved DP&L’s proposed stability charge tariff. The
PUCO wrote it is: “ORDERED, That the proposed tariffs filed by AES Ohio on July 16,
2021, be approved.”® Additionally the PUCO wrote that it is: “ORDERED, That AES
Ohio be authorized to file, in final form, two complete copies of the tariffs, consistent
with this Sixth Entry on Rehearing. AES shall file one copy in the TRF docket and one
copy in this docket.”” And the PUCO wrote in its ruling that: “refunds of the RSC [rate
stability charge] should be made to the extent that such refunds are permitted by law, at
least for any period the RSC is collected after this Sixth Entry of Rehearing.”®

Ordinarily, those PUCO rulings are where things would have ended with the
effectiveness of the publicized tariffs. But DP&L disobeyed the PUCO. DP&L failed to
file its final stability charge tariffs with consumer refund language as the PUCO ordered
in its Sixth Entry on Rehearing. Regulatorily speaking, things are turned upside down
when the regulated monopoly doesn’t follow its regulator’s orders.

Things then got even weirder. DP&L misinformed the PUCO that its stability
charge tariffs had not been approved by the PUCO, and DP&L claimed the tariffs were
“not currently operative.” DP&L made this false claim (that the PUCO hadn’t approved

the tariffs) despite the PUCO’s approval being publicly docketed for all to see. How

DP&L noted that it “submits the attached tariff sheet to comply with the Commission’s 5 Entry on
Rehearing in Case No. 08-1094-EL-SSO regarding the Company’s tariff sheet G12 — Rate Stabilization
Charge”).

6 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard Service
Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on Rehearing at
951 (August 11, 2021).

"1d. at 52.
81d. at 47.

% In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard Service
Offer, S.Ct. Case No. 2021-1068, Fourth Merit Brief at 1 (March 8, 2022) (DP&L claiming that its July 16,
2021 tariff was “not approved and is not currently operative”).



could DP&L, with its regulatory staff, counsel, executives, and its officials whose name
appears on each filed tariff, make this claim that the PUCO had not approved the tariffs?

So, from August 11, 2021 to June 21, 2022, DP&L unlawfully collected the
stability charge from its consumers without the PUCO-approved tariff that required
refundability of the charge. But DP&L was only authorized by the PUCO to collect its
stability charge from consumers under the condition that the PUCO’s refund language
would make it refundable.

Coincidentally, note that for every day the tariff refund language was not in
effect, that is a day DP&L would claim in the Supreme Court that it cannot be ordered to
provide a refund to its 495,000 consumers in the event the Court reverses the PUCO on
the stability charge. So DP&L benefits by delays in the effective date of refundability (to
consumers detriment).

The strange reality is that DP&L has collected the stability charge from
consumers since August 11, 2021 without a lawful PUCO tariff. The lawful tariff, that
DP&L did not implement, was one that conditioned the stability charge on refundability.

Therefore, DP&L owes its consumers the return of the illegally collected stability
charge for the period it delayed complying with the PUCO’s tariff order. As OCC will
explain, the PUCO should order DP&L to return $60 million in one lump-sum bill credit
on consumers’ bills.

And now, in a perverse twist, the PUCO issued a ruling on June 15, 2022 that

approved DP&L’s July 16, 2021 tariffs a second time and ordered DP&L to (again) file



final tariffs.!” This second time around, the PUCO approved what DP&L placed in front
of it — new tariffs that delayed the refundability date by ten months.!! The ten months of
delay that the PUCO approved could save DP&L (and cost its consumers) about $60
million of the annual $76 million in stability charges, if the Supreme Court reverses.

The PUCO’s second ruling on DP&L’s tariffs, with consumer refund language
not effective until ten months later, is wrong and cannot cover for DP&L’s ten months in
violation of the original tariff order. What is happening here?

Under the law, the PUCO must recognize in this rehearing that DP&L was
collecting its stability charge since August 11, 2021 in violation of the PUCQO’s tariff
order. As stated, the PUCO should order DP&L to return its illegally collected stability
charge to consumers.

At a very minimum, the PUCO should order DP&L to make its stability charges
refundable as of August 11, 2021, as the PUCO originally ordered. OCC’s minimum
position is stated without waiving our claims that DP&L owes consumers the return of
$60 million in unauthorized charges and that DP&L (and potentially its personnel)
should be assessed forfeitures.

For some historical DP&L/PUCO context, the inexplicability of this situation

rivals that of the PUCO’s nunc pro tunc ruling for DP&L some years ago. That’s where,

19 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Seventh Entry on
Rehearing at 23 (June 15, 2022).

1d., 928, 29.



just days after a PUCO order, the PUCO issued a nunc pro tunc ruling that substantially
increased DP&L’s charges to consumers. '

Accordingly, under R.C. 4903.10, OCC applies for rehearing of the PUCO’s June
15, 2022 Entry. The Entry unlawfully and unreasonably established a second, later
effective date for consumer refunds under DP&L’s stability charge tariff. The PUCO’s

Entry is unreasonable and unlawful in the following respects:

Claim of Error 1: The PUCO erred when it failed to find that DP&L’s collection
of stability charges (about $60 million) from consumers since August 11, 2021
was unauthorized and in violation of law and a PUCO order. The violations of
law include R.C. 4905.22 because DP&L was charging consumers under stability
charge tariffs that did not contain the consumer refund language the PUCO
ordered. And violations of law include R.C. 4905.32 when DP&L charged
consumers for stability charges without the consumer refund language the PUCO
ordered. The PUCO’s error includes that it failed to enforce its August 11, 2021
Entry when it did not order DP&L to return ten months of illegally collected
stability charges to consumers. The PUCO should have ordered DP&L to change
the effective date of the stability charge tariffs (with consumer refund language)
to August 11, 2021, consistent with its Sixth Entry on Rehearing.

Claim of Error 2: The PUCO erred by misusing the statutory rehearing process
to change its ruling on a matter not specified in the applications for rehearing that
were under review, violating R.C. 4903.10.

Claim of Error 3: The PUCO erred when it reapproved DP&L’s July 16, 2021
stability charge tariffs as if it had not already approved those tariffs through its
August 11, 2021 Sixth Entry on Rehearing. The PUCO’s ruling shows
misapprehension or mistake and should be modified to reflect the PUCQO’s earlier
approved tariff effective date of August 11, 2021.

Claim of Error 4: The PUCO erred by issuing a ruling that departed from its past
ruling in its Sixth Entry on Rehearing, without an explanation, violating R.C.
4903.09 and Ohio Supreme Court precedent. And the PUCO failed to show that
its new course of action was lawful and reasonable, in violation of Ohio Supreme
Court precedent.

Claim of Error 5: The PUCO erred by failing to order DP&L to pay forfeitures
of $9.45 million for DP&L’s violations of the PUCO’s Sixth Entry on Rehearing,
R.C. 4905.22, R.C. 4905.32, R.C. 4905.54, and other laws and by failing to

12 In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric
Security Plan, Case No. 12-426-EL-SSO, Entry Nunc Pro Tunc (September 6, 2013).



determine if DP&L personnel involved in these tariff noncompliances are liable
for forfeitures under R.C. 4905.56. Per R.C. 4905.54, each day of DP&L’s
violation is a separate offense, at up to $10,000 per day.

The PUCO should grant rehearing and abrogate or modify its June 15, 2022

Entry. The PUCO should direct DP&L to file tariffs for its stability charge that comply

with the PUCO’s Sixth Entry on Rehearing, containing an effective date of August 11,

2021. The PUCO should order DP&L to return to consumers the stability charges it

collected without an authorized tariff since August 2021.

The reasons for granting this Application for Rehearing are set forth in the

attached Memorandum in Support.
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I INTRODUCTION

This is a case with a long history played out over nearly a decade-and-a-half — a
history that has greatly disfavored Dayton-area consumers. DP&L is currently operating
under its 2009 electric security plan, having reverted to it for the second time in three
years. DP&L likes the 2009 plan because it is collecting $76 million per year from
consumers for “stability” — a made-up charge that is not based on any real cost of utility
service. All told, DP&L consumers will have paid over $1.2 billion in so-called stability
charges to DP&L by the end of DP&L’s reinstated ESP I. That is courtesy of Ohio’s pro-
utility 2008 energy law and the choices the PUCO has made in implementing it.

In the latest twist in this unfair saga, the PUCO pulled back on part of its publicly

avowed intention to give consumers the opportunity for refunds of stability charges. In



response to unrelated applications for rehearing,'* the PUCO curiously approved DP&L’s
July 16, 2021 tariff a second time and made those tariffs “effective upon filing.”!* DP&L
refiled its July 16, 2021 tariffs with a new effective date of June 22, 2022 for stability
charges to be subject to refund to consumers, in the event the Ohio Supreme Court finds
such charges are unjust or unreasonable.

But DP&L'’s stability charge tariffs, with consumer refund language, were
already approved by the PUCO in the PUCO’s Sixth Entry on Rehearing' on August 11,
2021. The PUCO?’s tariff approval is publicly filed for all to see. That DP&L later
misinformed the PUCO (that the tariffs were never approved) should be seen for what it
is — wrong on a number of levels.'! DP&L should be culpable for misinforming the
PUCO.

So, the PUCQO’s second, later approval of DP&L’s stability charge tariff was
inappropriate. And when the PUCO ruled that DP&L’s tariffs would be effective upon
filing, it directly contradicted its Sixth Entry on Rehearing, to the detriment of DP&L

consumers. In the name of justice for DP&L consumers, OCC seeks rehearing.

13 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Seventh Entry on
Rehearing |1 (June 15, 2022).

4 I1d. 929.
15 Id., Sixth Entry on Rehearing at {51.

16 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service offer, S.Ct. Case No. 2021-1068, Fourth Merit Brief at 1 (March 8, 2022) (DP&L claiming that its
July 16, 2021 tariff was “not approved and is not currently operative”).



II. PROCEDURAL HISTORY

A. The PUCO ordered DP&L to include consumer refund language in its
stability charge tariffs last year in its Fifth Entry on Rehearing.

On June 16, 2021, in its Fifth Entry on Rehearing, the PUCO directed DP&L to
file new proposed stability charge tariffs with consumer refund language. The PUCO did
so in response to OCC’s application for rehearing. The PUCO made a very public point
of this, writing:

We do not seek to evade the Supreme Court review of our
decisions. Therefore, in light of the extraordinary
circumstances in this case, the Commission will grant
rehearing on OCC’s sixth assignment of error. In
fashioning tariff language, we are mindful of our ruling in
this case. Therefore, we will direct the company to file new
proposed tariffs providing that the RSC [rate stability
charge] shall be refundable ‘to the extent permitted by law.’
This language should allow OCC to effectively appeal our
decision in this case without undermining our rulings. We
note that our decision is limited to the extraordinary
circumstances of this case, including the fact that previous
appeals of a decision to reinstate the RSC were dismissed
as moot.!”

The above ruling linked the PUCQO’s assertion that it was not seeking to evade
judicial review (by delaying a ruling on OCC’s application for rehearing by 16 months)
with its ordered refundability language. Despite that very public PUCO pronouncement,
the PUCO has now walked back about $60 million of stability-charge refundability that

was supposed to be part of the “extraordinary” circumstances that the PUCO cited in its

ruling.

17 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Fifth Entry on
Rehearing at 64 (June 16, 2021).



On July 16, 2021, DP&L filed proposed tariffs in compliance with the PUCO’s
Fifth Entry on Rehearing.!® Its proposed tariffs contained the consumer refund language
but contained no effective date.'

B. The PUCO issued its Sixth Entry on Rehearing, approving DP&L’s

July 16, 2021 stability charge tariffs, and ordered DP&L to file copies
of its stability charge tariffs consistent with its August 11, 2021 Order.

DP&L sought rehearing of the PUCO’s decision requiring it to place refund
language in its stability charge tariffs.?’ The PUCO denied DP&L’s rehearing
application, noting the “extraordinary circumstances [that] surround this proceeding.”!
The PUCO approved DP&L’s July 16, 2021 tariffs, finding that “the proposed tariffs are
consistent with the Fifth Entry on Rehearing and do not appear to be unjust or
unreasonable.”?> The PUCO also found that “it is unnecessary to hold a hearing regarding
the proposed tariffs. Accordingly, we find that the proposed tariff should be approved.”??

The PUCO very publicly explained that “[1]f OCC files an appeal in this

proceeding and is successful, refunds of the RSC [rate stability charge] should be made to

18 Id., Proposed Second Revised Sheet No. G12, PUCO. No. 17, Pursuant to Fifth Entry on Rehearing (July
16, 2021); (In its enclosure letter, DP&L noted that it “submits the attached tariff sheet to comply with the
Commission’s 5" Entry on Rehearing in Case No. 08-1094-EL-SSO regarding the Company’s tariff sheet
G12 — Rate Stabilization Charge.”).

97d.
20 DP&L Application for Rehearing (July 16, 2021).

2! In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 29 (August 11, 2021).

2 Id. at 447, 48, 51.

23 Sixth Entry on Rehearing at {48; see also Fifth Entry on Rehearing at 45, rejecting OCC’s claim that the
PUCO erred by adopting earlier proposed tariffs without a prior review, finding that “it is not unusual for
the Commission, when time is of the essence, to order that revisions to proposed tariffs be filed as final
tariffs, subject to final Commission review.”



the extent that such refunds are permitted by law, at least for any period the RSC is
collected after this Sixth Entry of Rehearing.” 2*
And in the final ordering paragraphs of the PUCO’s Sixth Entry on Rehearing, the
PUCO reiterated its findings including: “ORDERED, That the proposed tariffs filed by
AES Ohio on July 16, 2021, be approved.”25 And “ORDERED, That AES Ohio be
authorized to file, in final form, two complete copies of the tariffs, consistent with this
Sixth Entry on Rehearing. AES shall file one copy in the TRF docket and one copy in this
docket.”?6
Under R.C. 4903.15, the PUCO’s order approving DP&L’s tariffs was effective
immediately upon journalization of its Entry. In short, the PUCO’s rulings left nothing to
DP&L’s imagination. Or so it seemed.
C. Despite being a utility subject to the PUCO’s authority, DP&L failed
to file a final stability charge tariff in compliance with the PUCO’s
Sixth Entry on Rehearing that required consumer refund language.
Then DP&L claimed (falsely) to the PUCO that its stability charge

tariff with consumer refund language was not approved by the PUCO
and is “not currently operative.”?’

It was plain as day that the PUCO ordered DP&L to file final tariffs in
compliance with the refund language per the PUCO’s Sixth Entry on Rehearing.?® But

DP&L did not comply. And then DP&L wrongly claimed there was no PUCO approval.

2 Id. at947.

%5 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 51 (August 11, 2021).

% Id. at§52.

%7 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer, S.Ct. Case No. 2021-1068, Fourth Merit Brief (March 8, 2022).

28 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 51 (August 11, 2021).



The effective date of the refund tariff is no minor issue. DP&L, without “an
operative” tariff, had no authority to collect the stability charge from its consumers.
Those collections should be returned to consumers now.

The 10-month delay in tariffs that DP&L is contriving could cost consumers in
the neighborhood of $60 million in denied refunds, if the Supreme Court reverses. The
PUCO should not be complicit in this unlawful scheme.

And if that weren’t bad enough for consumers, it gets worse. DP&L then used its
tariff non-compliance at the PUCO to argue against OCC’s claims in the Supreme Court
for consumer refunds dating back to 2021. In its Fourth Merit Brief filed in S.Ct. Case
2021-1068, DP&L relied on its false claim that the PUCO had not approved the stability
charge tariff with the refund language:

One clarifying point: OCC (p.36) tells the Court that the
Commission ‘approved’ language making the RSC subject
to refund to the extent permitted by law. That is not correct.
The Commission ordered AES Ohio to file ‘proposed’
tariffs that would make the RSC subject to refund to the
extent permitted by law. OCC Appx. 57, {64. AES filed a
‘proposed’ tariff with the Commission on July 16, 2021,

but that tariff has not been approved and is not currently
operative.”

2 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer, S.Ct. Case No. 2021-1068, Fourth Merit Brief (March 8, 2022).



D. The PUCO for some reason issued its Seventh Entry on Rehearing
approving DP&L’s stability charge tariffs a second time. The PUCO
ordered the tariffs to be effective upon DP&L’s filing. This time
DP&L filed compliance tariffs, but with an effective date of June 22,
2022.

Clearly the PUCO already approved DP&L’s proposed July 16, 2021 stability
charge tariffs in its Sixth Entry on Rehearing.>* The PUCO ruled that “[i]f OCC files an
appeal in this proceeding and is successful, refunds of the RSC [rate stability charge]
should be made to the extent that such refunds are permitted by law, at least for any
period the RSC is collected after this Sixth Entry of Rehearing.” 3!

But on June 15, 2022, in response to unrelated applications for rehearing, the
PUCO approved DP&L.’s stability charge tariffs a second time.*> And the second time
around the PUCO ruled the tariffs would be effective on the date DP&L filed them.** On
June 22, 2022, DP&L filed its tariffs.>* The tariffs contain the effective date of June 22,
2022, which erases ten months of refundability ordered in the PUCQO’s earlier tariff
approval. Unless the effective date of the tariffs is corrected, reverting back to the prior
PUCO effective date of August 11, 2021, DP&L consumers will be denied almost a year

of refund protection. That’s about $60 million in lost consumer protection.

30 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at {48 (August 11, 2021).

3 Id., at 47 (emphasis added).
32 Id., Seventh Entry on Rehearing at {1, 23, 28, 29.
3 1d., at 29.

3% In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Revised Tariff Pages
(June 22, 2022).



III. ARGUMENT

Claim of Error 1: The PUCO erred when it failed to find that DP&L’s collection of
stability charges (about $60 million) from consumers since August 11, 2021 was
unauthorized and in violation of law and a PUCO order. The violations of law
include R.C. 4905.22 because DP&L was charging consumers under stability charge
tariffs that did not contain the consumer refund language the PUCO ordered. And
violations of law include R.C. 4905.32 when DP&L charged consumers for stability
charges without the consumer refund language the PUCO ordered. The PUCO’s
error includes that it failed to enforce its August 11, 2021 Entry when it did not
order DP&L to return ten months of illegally collected stability charges to
consumers. The PUCO should have ordered DP&L to change the effective date of
the stability charge tariffs (with consumer refund language) to August 11, 2021,
consistent with its Sixth Entry on Rehearing.

Under R.C. 4905.22, utilities are only authorized to implement charges for
services to consumers that are “just, reasonable, and not more than the charges allowed
by law or by order of the public utilities commission.” Additionally, under R.C. 4905.22,
“no unjust or unreasonable charge shall be made or demanded for, in conjunction with
any service, or in excess of that allowed by law or by order of the commission.” Under
R.C. 4905.32, no public utility may charge or demand charges for services rendered
except as specified in its schedule filed with the PUCO which is in effect at the time.

The PUCQO’s Sixth Entry on Rehearing was straight forward. The obligation was
on DP&L to file final stability charge tariffs with the PUCO-approved consumer refund
language the PUCO ordered in its Fifth Entry on Rehearing.®® Despite the PUCO’s plain
language ordering DP&L to file compliance tariffs consistent with its order, DP&L did
not comply. In fact, DP&L has admitted (in its Supreme Court brief filing) that it has

been charging consumers under tariffs that do not contain refund language.*¢

35 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 48, 51 and 52.

3 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer, S.Ct. Case No. 2021-1068, Fourth Merit Brief (March 8, 2022).



To top it off, DP&L falsely claimed to the PUCO that the PUCO had not
approved the tariffs. And then the PUCO, the same PUCO that actually did approve the
tariffs, acted as though it had not approved the tariffs. It is inexplicable.

The PUCO, in its Seventh Entry on Rehearing, should have found that DP&L
violated R.C. 4905.22 and 4905.32, starting August 11, 2021, when DP&L continued to
charge consumers for so-called stability without filing authorized tariffs containing the
refund language the PUCO ordered. But the PUCO failed to make such a finding.

Instead, the PUCO curiously issued a ruling on June 15, 2022, approving DP&L’s
July 16, 2021 tariffs a second time.*” This second time around, the PUCO approved what
DP&L placed in front of it — and directed DP&L once again to file final tariffs.>® The
PUCO also ordered the final tariffs to be effective upon filing.*® DP&L quickly complied
with this favorable result for its tariffs — the result that it wanted despite it not being the
result that the PUCO ordered in the Sixth Entry on Rehearing. DP&L filed the tariffs on
June 22, 2022.4°

Accordingly, DP&L unlawfully collected the stability charge from its consumers
without the PUCO-approved tariff on file. DP&L was only authorized to collect its
stability charge from consumers under the condition that the PUCO’s refund language

would make it refundable if the Supreme Court reverses.

37 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Seventh Entry on
Rehearing at 23 (June 15, 2022).

B 1d., 128.
¥ 1d., 928, 29.
40 Id., Revised Tariff Pages (June 22, 2022).



DP&L owes its consumers the return of the illegally collected stability charge,
about $60 million. The PUCO should order the return of the money in one, lump-sum bill
credit on consumers’ bills.

In effect, the PUCQO’s wrongful second approval of DP&L’s tariffs (with
consumer refund language delayed by ten months until June 22, 2022), would deny
consumers almost a year of refund protection compared to the intended August 2021
date. The PUCO is (or is supposed to be) in charge of tariffs, not DP&L. R.C. 4905.22
and 4905.32 make that clear. It is the PUCO that approves tariffs and the utility that must
charge only the PUCO-approved tariffs. Nothing more and nothing less.

The PUCO, however, did not find that DP&L violated its Sixth Entry on
Rehearing. Nor did the PUCO find that the tariff charges to consumers over the last year
were unauthorized. In this strange turn of events the PUCO let DP&L off the hook (for
non-compliance) and rewarded DP&L’s non-compliance by approving a later effective
date for potential consumer refunds to begin. It does not make sense.

The PUCO’s ruling violated the law and unreasonably denied consumers the
protection ordered by the PUCO in its Entries. That consumer protection was supposed to
be refund language placed in DP&L’s filed tariffs starting in August of 2021. That was
the language that the PUCO assured would protect consumers when it promised that “[i]f
OCC files an appeal in this proceeding and is successful, refunds of the RSC [rate
stability charge] should be made to the extent that such refunds are permitted by law, at

least for any period the RSC is collected after this Sixth Entry of Rehearing.” #!

4 Id. at J47.
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The PUCO erred. Rehearing should be granted to OCC. The PUCO should order
DP&L to return to consumers its illegally collected stability charge since August 2021.
At a minimum,*? the PUCO should require DP&L to change the effective date of the
stability charge tariffs (with consumer refund language) to August 11, 2021, consistent
with the PUCO’s Sixth Entry on Rehearing that DP&L ignored.
Claim of Error 2: The PUCO erred by misusing the statutory rehearing process to

change its ruling on a matter not specified in the applications for rehearing that
were under review, violating R.C. 4903.10.

R.C. 4903.10 is the Ohio statute that sets the standards for PUCO review of
applications for rehearing. Under R.C. 4903.10, the PUCO may only hold rehearing on
matters specified in the application for rehearing. The PUCO violated this statute.

In the PUCO’s Seventh Entry on Rehearing, the PUCO was responding to
applications for rehearing filed from the PUCO’s Second Finding and Order (issued Dec.
18, 2019) by numerous intervenors including the Industrial Energy Users-Ohio, the City
of Dayton and Honda of America Mfg., and the Ohio Manufacturers’ Association and the
Kroger Company.** The PUCO deferred review of these applications for rehearing at the
Intervenors’ request.** The Intervenors represented that their applications for rehearing

would be withdrawn* within 7 days after the PUCO issued a final appealable order

42.0CC’s minimum position is stated without waiving our claims that DP&L owes consumers the return of
360 million in unauthorized stability charges and that DP&L (and potentially its personnel) should be
assessed forfeitures.

43 Seventh Entry on Rehearing at {1 (June 15, 2022).
“Id. at q13.

45 Contrary to their representations, the Intervenors did not withdraw their applications for rehearing within
seven days of the final order in the Quadrennial Review Case. The final order in that case was December 1,
2021. PUCO Case No. 18-1875-EL-GRD, Third Entry on Rehearing (December 1, 2021). Motions to
withdraw were not filed by Intervenors until early May 2022, after the prehearing conference where the
Attorney Examiner raised the issue. The Intervenors’ pending applications were apparently the reason the
Ohio Supreme Court dismissed one of OCC’s appeals of DP&L’s stability charge. See Ohio S.Ct. Case
2021-1068, Reconsideration Entry (June 21, 2022).
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adopting, without modification, the global stipulation submitted in the Quadrennial
Review case.*® (The intervenors had all signed onto the global stipulation, which was
opposed by OCC.)

Notably there are no claims specified in the Intervenors’ Applications for
Rehearing related to refund language associated with the stability charge. And the
applications for rehearing that were under review did not specify issues pertaining to the
compliance tariffs that DP&L filed on July 16, 2021.

However, and in violation of law, the PUCO took the opportunity in its Seventh
Entry on Rehearing to hold rehearing on matters resolved by its prior rulings (its Fifth
and Sixth Entries on Rehearing). Those matters (refund language and the effective date of
the stability tariff) were not presented to the PUCO through the Intervenors’ applications
for rehearing. The PUCO’s Order in this regard was unlawful and unreasonable.

R.C. 4903.10 limits the PUCO’s authority to only hold rehearing on matters
specified in the application for rehearing: “Where such application for rehearing has been
filed, the commission may grant and hold such rehearing on the matter specified in such
application if in its judgement sufficient reason therefor is made to appear.” (Emphasis
added.)

The PUCO violated this statute when it held rehearing on the Intervenors’
applications and made an unrelated ruling changing the effective date of the stability
charge tariff. That change will potentially deprive DP&L consumers of $60 million in

refunds for stability charges collected between August 11, 2021 and June 21, 2022.

“1d.
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Under the statute, the matter was not before the PUCO for its consideration. The
PUCO had no authority under law to address the matter on rehearing.
Claim of Error 3: The PUCO erred when it reapproved DP&L’s July 16, 2021
stability charge tariffs as if it had not already approved those tariffs through its
August 11, 2021 Sixth Entry on Rehearing. The PUCQ’s ruling shows

misapprehension or mistake and should be modified to reflect the PUCO’s earlier
approved tariff effective date of August 11, 2021.

On July 16, 2021, DP&L filed new proposed stability charge tariffs containing the
refund language that the PUCO had ordered.*” About two months later, on August 11,
2021, the PUCO approved DP&L’s stability charge tariff. The PUCO wrote:
“ORDERED, That the proposed tariffs filed by AES Ohio on July 16, 2021, be
approved.”*® Additionally the PUCO wrote that it: “ORDERED, That AES Ohio be
authorized to file, in final form, two complete copies of the tariffs, consistent with this
Sixth Entry on Rehearing. AES shall file one copy in the TRF docket and one copy in this
docket.” And the PUCO wrote in its ruling that: “refunds of the RSC [rate stability
charge] should be made to the extent that such refunds are permitted by law, at least for
any period the RSC is collected after this Sixth Entry of Rehearing.” >

Despite the PUCQO’s very clear holdings on DP&L’s stability charge tariffs,

holdings made by the PUCO with some public fanfare, the PUCO curiously issued a

47 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Proposed Second
Revised Sheet No. G12, PUCO. No. 17, Pursuant to Fifth Entry on Rehearing (July 16, 2021) (In its
enclosure letter, DP&L noted that it “submits the attached tariff sheet to comply with the Commission’s 5%
Entry on Rehearing in Case No. 08-1094-EL-SSO regarding the Company’s tariff sheet G12 — Rate
Stabilization Charge.”).

4 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 51 (August 11, 2021).

“ Id. at §52.
N 1d. at 47.
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ruling on June 15, 2022, approving DP&L’s July 16, 2021 tariffs a second time. ! This
second time around, the PUCO retrenched on its avowed refund protection by approving
what DP&L placed in front of it. The PUCO directed DP&L once again to file final
tariffs and ordered the final tariffs to be effective upon filing.’> But the PUCO’s wrongful
second approval of DP&L’s tariffs (with refundability language delayed ten months until
June 22, 2022), would deny consumers about $60 million of refunds in the event the
Court reverses.

As stated, DP&L falsely claimed to the PUCO that the PUCO had not approved
the original refundability tariffs. But the PUCO did approve the refundability tariffs,
effective August 2011. That PUCO ruling is as plain as day.

The PUCO should have been enforcing its Sixth Entry on Rehearing, not in effect
indulging DP&L’s false claim that the PUCO had failed to approve the tariffs ten months
earlier. The PUCO’s ruling, that plainly contradicts its Sixth Entry on Rehearing, shows
mistake or error. Consistent with Cleveland Electric Illuminating Co. v. Pub. Util.
Comm., 42 Ohio St.2d 403 and other Ohio Supreme Court precedent, rehearing should be

granted.

3! In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Seventh Entry on
Rehearing at 23 (June 15, 2022).

2 1d., 928, 29.
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Claim of Error 4: The PUCO erred by issuing a ruling that departed from its past
ruling in its Sixth Entry on Rehearing, without an explanation, violating R.C.
4903.09 and Ohio Supreme Court precedent. And the PUCO failed to show that its
new course of action was lawful and reasonable, in violation of Ohio Supreme Court
precedent.

In its Sixth Entry on Rehearing, the PUCO approved DP&L’s July 16, 2021
tariffs: “ORDERED, That the proposed tariffs filed by AES Ohio on July 16, 2021, be
approved.” And it “ORDERED, That AES Ohio be authorized to file, in final form, two
complete copies of the tariffs, consistent with this Sixth Entry on Rehearing. AES shall
file one copy in the TRF docket and one copy in this docket.”>*

Under R.C. 4903.15, the PUCO’s order approving DP&L’s tariffs was effective
immediately upon journalization of its Entry (August 11, 2021.) The PUCO explained
that with the approval of DP&L’s tariffs, “[i]f OCC files an appeal in this proceeding and
is successful, refunds of the RSC [rate stability charge] should be made to the extent that
such refunds are permitted by law, at least for any period the RSC is collected after this
Sixth Entry of Rehearing.”>

The PUCO’s ruling approving DP&L’s July 16, 2021 tariffs a second time, with
an effective date of June 22, 2022, departed from its Sixth Entry on Rehearing. The Ohio

Supreme Court has instructed the PUCO “to respect its own precedents in its decisions to

assure the predictability, which is essential in all areas of law, including administrative

33 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 51 (August 11, 2021).

3 Id. at§52.

55 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 47 (August 11, 2021) (emphasis added).
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law.”>® The PUCO failed to do so here, when it changed the prior effective date of the
stability charge tariff to a later effective date.

And, while the PUCO can revisit a particular decision, the PUCO is “bound by
certain institutional constraints to justify that change before such order may be changed
or modified.”” If the PUCO sees fit to depart from a prior order, it “must explain why”
and “the new course also must be substantively reasonable and lawful.”® Here, there was
no explanation of why the PUCO departed from its Sixth Entry on Rehearing. There was
no finding that the PUCQO’s decision in its Sixth Entry on Rehearing was in error. In fact,
there was no discussion of the PUCO’s Sixth Entry on Rehearing at all.

Additionally, the new course the PUCO took when it set a new effective date for
DP&L’s stability charge tariff was not substantively reasonable and lawful. The
establishment of a new effective date for the tariffs rewards DP&L for its non-
compliance with the PUCO’s Sixth Entry on Rehearing.

DP&L should be penalized for noncompliance, not rewarded for it. Consumers
should be protected from utility noncompliance, not harmed by it.

The PUCO’s ruling, coupled with DP&L’s assertions that the prior tariff was “not
currently operative” call to mind the “invited error doctrine.” Under the invited error

doctrine, a party will not be permitted to take advantage of an error that it invited or

36 Cleveland Electric Illuminating Co. v. Pub Util. Comm., 42 Ohio St.2d 403, 431, 330 N.E.2d 1, at 20
(1975), superseded on other grounds (by statute), as recognized in Babbit v. Pub. Util. Comm., 59 Ohio
St.2d 81, 89, 391 N.E.2d 1376 (1979).

5T Ohio Consumers’ Counsel v. Pub. Util. Comm., 10 Ohio St.3d 49, 50-51, 461 N.E.2d 303 (1984).
3 Inre Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, {52.
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induced the trial court to make.” (Still, it is a curiosity why the PUCO did not call out
DP&L for violating the PUCO’s 2021 order approving the tariffs.)

Here DP&L did not file final stability charge tariffs as ordered by the PUCO.
DP&L claimed its stability charge tariffs were not approved and “not currently
operative.”® The PUCO acted in response to DP&L’s false claim about the lack of tariff
approval. The PUCO then issued an unneeded ruling on June 15, 2022 that approved, for
a second time, DP&L’s stability charge tariffs, potentially costing consumers about $60
million in refunds if the Supreme Court reverses.

The PUCO should order the return to consumers of about $60 million for DP&L’s
stability charges that were collected without an authorized tariff, since August 2021. At a
minimum, the PUCO should order DP&L to file tariffs for its stability charge that comply
with the PUCO’s Sixth Entry on Rehearing, containing an effective date of August 11,
2021.%!

There can be no reward in this for DP&L. Indeed, there should be penalties in the

form of forfeitures for DP&L. Rehearing should be granted.

3 In re Application of Columbus Southern Power Co., 147 Ohio St.3d 439, 2016-Ohio-1608, 67 N.E.3d
734, q68, citing State ex rel. Johnson v. Ohio Adult Parole Auth., 95 Ohio St.3d 463, 2002-Ohio-2481, 768
N.E.2d 1176, 6; City of Fostoria v. Ohio Patrolmen's Benevolent Ass'n., 106 Ohio St.3d 194, 2005-Ohio-
4558, 833 N.E.2d 720, ]12.

% DP&L Fourth Merit Brief (March 8, 2022).

81 OCC’s minimum position is stated without waiving our claims that DP&L owes consumers the return of
360 million in unauthorized charges and that DP&L (and potentially its personnel) should be assessed
forfeitures.
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Claim of Error 5: The PUCO erred by failing to order DP&L to pay forfeitures of
$9.45 million for DP&L’s violations of the PUCO’s Sixth Entry on Rehearing, R.C.
4905.22, R.C. 4905.32, R.C. 4905.54, and other laws and by failing to determine if
DP&L personnel involved in these tariff noncompliances are liable for forfeitures
under R.C. 4905.56. Per R.C. 4905.54, each day of DP&L’s violation is a separate
offense, at up to $10,000 per day.

The PUCO should find that DP&L violated its Sixth Entry on Rehearing. DP&L
violated the PUCQO’s order when it failed to file two complete copies of the July 16, 2021
PUCO-approved tariffs, one copy in the TRF docket and one copy in the 08-1094
docket.®?

But in its ruling the PUCO did not address DP&L’s non-compliance with its Sixth
Entry on Rehearing. And the PUCO did not consider forfeitures for DP&L’s (and its
personnel’s) non-compliance.

The PUCO also should have found that DP&L violated R.C. 4905.22 and
4905.32, starting August 11, 2021, when it continued to unlawfully charge consumers
under tariffs that had been superseded and were no longer in effect, consistent with the
PUCQO’s Sixth Entry on Rehearing. Such unlawful collections should be fully returned to
consumers.

Under R.C. 4905.22 a utility may not demand charges that differ from those
allowed by order of the PUCO. Under R.C. 4905.32, no public utility may charge or
demand charges for services rendered except as specified in its schedule filed with the
PUCO which is in effect at the time. In this regard, DP&L has admitted (in its Supreme

Court brief filing) that it has been charging consumers under tariffs that do not contain

82 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 52 (August 11, 2021).
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refund language, despite the PUCO Sixth Entry on Rehearing that approved DP&L’s July
16, 2021 tariffs with refund language.

Under R.C. 4905.54, every public utility “shall comply with every order,
direction, and requirement of the public utilities commission***.” Under that statute, the
PUCO may assess a forfeiture against a public utility that violates a PUCO order or
violates provisions of the Revised Code. Under R.C. 4905.56, no ‘officer, agent, or
employee” shall knowingly violate provisions of the Revised Code (including 4905.22
and 4905.32) or “willfully fail to comply with any lawful order or direction of the public
utilities commission.” The statute further provides that “[e]ach day’s continuance of such
failure is a separate offense.” These statutes allow the PUCO to assess a forfeiture of up
to $10,000 per day for each violation.

The PUCO should have noted these violations and assessed forfeitures against
DP&L. With three violations, and a $10,000 per day forfeiture, the violations by DP&L
warrant a forfeiture of up to $9.4 million. The PUCO should have ordered such a
forfeiture against DP&L. And the PUCO should have determined if DP&L personnel are
culpable for paying forfeitures, per R.C. 4905.56.

The PUCO’s recent ruling also unreasonably rewarded DP&L’s failure to obey
the PUCO’s Sixth Entry on Rehearing. DP&L disobeyed the PUCO when it failed to file
its tariffs in final form, as the PUCO ordered in its Sixth Entry on Rehearing. Despite its
non-compliance with the PUCO’s Sixth Entry on Rehearing, DP&L continued to collect
the stability charge from its consumers, minus the PUCO approved refund language. The
absence of the refund language harms consumers if the Supreme Court overturns the

PUCO in OCC'’s appeal.
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DP&L’s tariffs violate the PUCO’s prior Entry®® that approved DP&L’s July 16,
2021 tariffs effective August 11, 2021. The PUCO should have ordered DP&L to place an
effective date of August 11, 2021 in its July 16, 2021 tariffs. After all, that was the
effective date of the tariffs under the PUCO’s Sixth Entry on Rehearing. But the PUCO
failed to do so and instead established a new effective date for the tariffs — the date which
DP&L filed its tariffs (June 22, 2022). It erred in this regard. The PUCO should have
ordered refunds to consumers for the unauthorized charges they paid from August 11,
2021 to June 21, 2022.

The PUCO also failed by not imposing forfeitures on DP&L for its failure to
comply with the PUCO’s Sixth Entry on Rehearing, a violation of R.C. 4905.54. DP&L
was also charging consumers under tariffs that were no longer in effect, in violation of
R.C. 4905.22 and 4905.32. The PUCO should have ruled that DP&L should be subject to
forfeitures for violations of these three laws under R.C. 4905.54. The violations began on
August 11, 2021, with each day a separate violation. The PUCO should have assessed a
forfeiture of up to $10,000 a day for each of the violations, with total forfeitures of $9.4
million. And the PUCO should have determined if DP&L personnel should pay

forfeitures.

IV.  CONCLUSION

Something inexplicable is afoot with the PUCO’s handling of DP&L’s tariffs

involving refundability of its so-called stability charge. With public fanfare, the PUCO

83 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing (August 11, 2022); see also id., Fifth Entry on Rehearing at 64 (directing DP&L “to file new
proposed tariffs providing that the RSC [rate stability charge] shall be refundable ‘to the extent permitted
by law”).
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ordered DP&L to file its stability charge tariffs with refundability language effective in
August 2021. The order was as plain as day.

But DP&L did not file final tariffs as the PUCO ordered. DP&L later claimed
there was no such PUCO order approving its tariffs and that tariffs with the refund
language are “not currently operative.” Then the PUCO failed to order DP&L into
compliance.

Then, nearly a year later, DP&L presented the PUCO with the same tariffs that
the PUCO already had approved. Curiously, the PUCO approved the tariffs for a second
time and ordered a June 22, 2022 effective date of the tariffs — an effective date that is ten
months later than what the PUCO originally ordered. Ten months of delay equates to
about $60 million in potential lost refunds for consumers if the Supreme Court throws out
DP&L’s PUCO-approved stability charge in OCC’s appeal. That is on top of the 16-
month delay in the PUCO’s ruling on OCC’s rehearing application, that also cost
consumers in denial of timely relief.

In this regard, the PUCO asserted in its ruling that it was not seeking to prevent
judicial review of DP&L’s rates, despite making OCC wait 16 months for a ruling on its
application for rehearing before OCC could appeal. The PUCO then made a public point
of linking the judicial review issue with enabling the refundability issue. So nearly a year
later, what happened to that PUCO commitment?

The PUCO should do the right thing. The PUCO should order DP&L to return the
$60 million to consumers for stability charges paid to DP&L under unauthorized tariffs

since August 2021.
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At a minimum, the PUCO should protect consumers’ right to a potential refund
beginning August 11, 2021, as it ordered. OCC’s minimum position is stated without
waiving our claims that DP&L owes consumers the return of $60 million in unauthorized
charges and that DP&L (and potentially its personnel) should be assessed forfeitures.
Refundability should not be delayed and only start ten months later on June 22, 2022,
through DP&L’s sleight of hand.®*

In that regard, the PUCO should require DP&L to amend its stability charge
tariffs by inserting an effective date of August 11, 2021. That would be consistent with its
Sixth Entry on Rehearing, where the PUCO announced that “refunds of the RSC [rate
stability charge] should be made to the extent that such refunds are permitted by law, at
least for any period the RSC is collected after this Sixth Entry of Rehearing.” ¢

Also, per authority of R.C. 4905.54 and 4905.56, the PUCO should order that
DP&L (and potentially its personnel) pay forfeitures to the state treasury for violations of

Ohio law. The forfeitures assessed to DP&L should be approximately $9.4 million.

 In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard
Service Offer in the Form of an Electric Security Plan, Case No. 08-1094-EL-SSO, Sixth Entry on
Rehearing at 47 (August 11, 2021).

5 1d.
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