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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of the Review of the 
Distribution Modernization Rider of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company 

) 
) 
) 
) 
) 
 
 

 
 
Case No. 17-2474-EL-RDR 
 
 

 
FIRSTENERGY CORP.’S MOTION FOR A PROTECTIVE ORDER 

 
 

Pursuant to Ohio Administrative Code 4901-1-24(A), FirstEnergy Corp. (“FirstEnergy”) 

moves for a protective order finding that a document produced by FirstEnergy to the Office of the 

Ohio Consumers’ Counsel (“OCC”) in response to OCC’s September 24, 2021 subpoena is 

protected from disclosure.  OCC notified FirstEnergy that it seeks to disclose publicly certain 

documents without any showing of why these documents are relevant to this proceeding.  

Accordingly, as discussed more fully in the accompanying memorandum, FirstEnergy respectfully 

requests that the Commission rule that FE_CIV_SEC_0266685 is protected from disclosure. 

 

Dated:  July 5, 2022    Respectfully submitted, 
       
             

/s/ Corey A. Lee 
      Corey Lee (0099866) 
      Jones Day 
      North Point 
      901 Lakeside Avenue 
      Cleveland, Ohio  44114 
      Tel:  (216) 586-3939 
      Fax:  (216) 579-0212 
      calee@jonesday.com 

 
On behalf of FirstEnergy Corp. 
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In the Matter of the Review of the 
Distribution Modernization Rider of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company 
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Case No. 17-2474-EL-RDR 
 
 

 
MEMORANDUM IN SUPPORT OF FIRSTENERGY CORP’S 

MOTION FOR A PROTECTIVE ORDER 
 

 
I. Introduction 

In response to OCC’s September 24, 2021 subpoena, non-party FirstEnergy has produced 

and continues to produce on a rolling basis to OCC all productions to the plaintiffs in In re 

FirstEnergy Corp. Securities Litigation (the “Securities Litigation”),1 which include all documents 

produced by FirstEnergy to the United States District Attorney for the Southern District of Ohio 

(the “DOJ”) and the Securities and Exchange Commission (“SEC”) as part of ongoing federal 

investigations.  Given the sensitive nature of the document productions, FirstEnergy has provided 

these documents to OCC pursuant to a negotiated protective agreement in order to facilitate the 

exchange of information (the “Protective Agreement”).2   

Pursuant to the terms of the Protective Agreement, OCC must notify FirstEnergy of any 

intent to disclose publicly any documents with a confidential designation, after which FirstEnergy 

has the opportunity to seek a motion for protective order.3  On June 24, 2022, OCC notified 

FirstEnergy that it seeks to disclose approximately 20 documents from the securities productions, 

 
1 Case No. 2:20-cv-3785 (S.D. Ohio). 
2 FirstEnergy Corp. and OCC Protective Agreement, attached as Exhibit A.  
3 Exhibit A, Protective Agreement, ¶ 9. 
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merely stating it intends to “include, utilize, refer to, or copy” the documents “in the public 

domain”—without further explanation.4  Counsel for FirstEnergy contacted OCC’s counsel in an 

effort to resolve the issue without Commission intervention.5  However, FirstEnergy and OCC 

were not able to reach an agreement that would eliminate the need for a motion.6  Accordingly, 

FirstEnergy respectfully requests that the Commission protect from public disclosure the document 

Bates-stamped FE_CIV_SEC_0266685.     

II. Argument.   

Protective Agreements or analogous protective orders are routinely upheld.  Ohio courts 

have “broad authority to fashion a protective order that protects the security of any sensitive 

information.”  Esparza v. Klocker, 2015-Ohio-110, ¶ 29, 27 N.E.3d 23, 30 (Ohio Ct. App. 2015).  

And the Commission, under O.A.C. 4901-1-24, has the authority to fashion appropriate protective 

remedies, as the Attorney Examiners have recently held in a nearly identical instance. 7  

Specifically, Attorney Examiners can issue orders that may provide that “a trade secret or other 

confidential research, development, commercial, or other information not be disclosed or be 

disclosed only in a designated way,” or “[i]nformation acquired through discovery be used only 

for purposes of the pending proceeding, or that such information be disclosed only to designated 

persons or classes of persons.”  O.A.C. 4901-1-24(A)(7), (8). 

To date, FirstEnergy has produced to OCC over 470,000 pages of documents that were 

produced in the Securities Litigation, and the productions will continue.  FirstEnergy has never 

conceded these productions are relevant to any of the four PUCO investigative proceedings.  

 
4 OCC Letter, dated June 24, 2022, attached as Exhibit B. 
5 Exhibit C, C. Lee Affidavit, ¶ 8. 
6 Id. 
7 Case No. 17-974-EL-UNC, Entry, at ¶ 25 (June 22, 2022) (“[T]he Commission is certainly an administrative 
agency of competent jurisdiction to determine whether the information deserves protection.”).  
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Rather, FirstEnergy agreed to transfer these materials to OCC in an effort of cooperation and only 

pursuant to a protective agreement such that the confidentiality designations from the Securities 

Litigation—which include “Confidential” and “Attorneys’ Eyes Only” (“AEO”) designations—

would be honored.  Accordingly, FirstEnergy and OCC agreed that “Confidential” and “AEO” 

documents would be treated as “Protected Materials” under the Protective Agreement in this 

proceeding.8   

OCC, without any explanation as to relevance for this PUCO proceeding, now seeks to 

disclose FE_CIV_SEC_0266685, which is designated “AEO” and thus afforded maximum 

protection under a court-approved stipulated protective order in the Securities Litigation.  Pursuant 

to 4901-1-24, O.A.C., FE_CIV_SEC_0266685 should remain confidential because (1) its public 

disclosure would undermine the court-approved stipulated protective order in the Securities 

Litigation; (2) it contains confidential information protected by the Commission and federal and 

Ohio courts; and (3) it contains non-public information that is the subject of ongoing federal 

investigations.  

A. Disclosure Would Undermine FirstEnergy’s Rights and Protections Under 
the Court-Approved Stipulated Protective Order in the Securities 
Proceeding.  

On August 18, 2021, the United States District Court for the Southern District of Ohio (the 

“District Court”) in the Securities Litigation approved a stipulated protective order, which governs 

designating and protecting “Confidential” and “AEO” documents. 9   Documents designated 

“Confidential” carry defined protections under the stipulated protective order, and those marked 

“AEO” are afforded maximum protection and restricted to a select subset of persons.10  If there 

 
8 Exhibit A, ¶ 3-4. 
9 In re FirstEnergy Corp. Securities Litigation, Stipulated Protective Order, attached as Exhibit D. 
10 Id. at §§ 6(b)-(c). 
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are unresolved disputes as to the confidentiality designations under the stipulated protective order, 

then a designating entity has the right to file a motion with the District Court pursuant to Federal 

Civil Rule 26(c).  And the party who disagrees with the designation must “abide by that designation 

until the matter is resolved by agreement of the parties or by order of the Court.”11  

Here, OCC’s noticed disclosures have created a situation that carries the potential to 

undermine and void FirstEnergy’s protections under the stipulated protective order in the 

Securities Litigation.  This is apparent for at least three reasons.  

First, courts across the country are reluctant in the first place to permit the wholesale 

transfer of discovery from one proceeding to another. 12   And when courts do permit such 

discovery, then courts require appropriate protections and safeguards to prevent disclosure.13  For 

example, courts will not even permit discovery “that would require circumvention of a protective 

order in a separate litigation” without proper justification14 or “procedural safeguards regarding 

the dissemination” of the materials.15   

Second, it is now apparent that OCC’s practice of merely listing documents it wants to 

disclose—without explanation—is improperly forcing non-party FirstEnergy to litigate and defend 

its confidentiality designations in the PUCO despite that its designations were made pursuant to a 

 
11 Id. at § 12. 
12 Marquinez v. Dole Food Co. Inc., No. 1:20-MC-042, 2021 WL 122997, at *7 (S.D. Ohio Jan. 13, 2021) (finding 
“documents relating to satellite litigation . . . fall even further outside the scope of discovery” and granting non-
party’s motion to quash); Strategic Partners, Inc. v. FIGS, Inc., No. CV 19-2286-GW (KSX), 2020 WL 4354172, at 
*9 (C.D. Cal. May 18, 2020) (collecting cases); Pictsweet Co. v. R.D. Offutt Co., No. 3:19-CV-0722, 2020 WL 
12968432, at *4-5 (M.D. Tenn. Apr. 23, 2020).  Unreported cases are attached as Exhibit E. 
13 NuVasive, Inc. v. Alphatec Holdings, Inc., No. 18CV347-CAB-MDD, 2019 WL 201440, at *2 (S.D. Cal. Jan. 15, 
2019). 
14 Pictsweet Co, 2020 WL 12968432, at *4 (“[D]iscovery that would require circumvention of a protective order in a 
separate litigation should only occur in justified circumstances and not when the information could be obtained from 
another party in the same litigation.”). 
15 NuVasive, Inc, 2019 WL 201440, at *2 (“The Court will not permit collateral litigants to gain automatic access to 
Defendants’ confidential materials without providing some procedural safeguards regarding the dissemination of 
those materials, and without following proper procedure.”). 
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court-approved protective order in the Securities Litigation.  OCC’s June 24 letter is its third notice 

of disclosure with respect to the  productions made by FirstEnergy Corp in the securities litigation.  

In its noticed letters, OCC merely captions the letters with a docket number (or docket numbers), 

lists the documents, and states that it intends to “include, utilize, refer to, or copy” the documents 

“in the public domain.” 16   Nowhere does OCC explain why it seeks to disclose the listed 

documents nor how they are relevant to this proceeding, despite its obligation to do so under the 

Protective Agreement. 17   As FirstEnergy has already explained, the Protective Agreement 

prohibits the use of the documents beyond this proceeding.18  Specifically, it allows for “prompt 

access to and review of” the materials “in a controlled manner that will allow their use for the 

purposes of this Proceeding”; and, the Protective Agreement reiterates that OCC is only to “use” 

the Protected Materials “in conjunction with this Proceeding.”19  OCC’s notice is particularly 

deficient in this instance because OCC has captioned its notice with all four PUCO investigative 

proceedings:  Case Nos. 17-974-EL-UNC, 17-2474-EL-RDR, 20-1502-EL-UNC, and 20-1629-

EL-RDR.  The Commission has expressly prohibited consolidated captions here, noting that these 

cases remain distinct and have not been consolidated.20  Thus, OCC’s failure to explain relevance 

is highlighted by its inability to point to the relevant proceeding.   

As a result, OCC’s practice forces non-party FirstEnergy to litigate the merits of its 

confidentiality designations in the PUCO before FirstEnergy has an opportunity to do so in the 

District Court even though FirstEnergy, under the securities stipulated protective order, has a right 

 
16 Exhibit B, OCC Letter. 
17 See Case No. 17-974-EL-UNC, FirstEnergy Corp. Motion for Protective Order, at 9-10 (March 10, 2022). 
18 Id. 
19 Exhibit A, Protective Agreement, ¶ 1, 4. 
20 Case No. 17-2474-EL-RDR, Entry, at ¶ 16 (Dec. 15, 2021). 
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to file a motion for protective order before the District Court pursuant to Federal Civil Rule 26(c).  

Indeed, if left unchecked, OCC could create a situation where FirstEnergy is defending a majority 

of its confidentiality designations in the PUCO, thus eliminating the protections and procedures in 

place in the securities stipulated protective order.  Further, this is all the more troubling because 

FirstEnergy designated the documents pursuant to a court-approved order for documents it 

produced in response to party discovery, unlike here.  Here, the vast majority of the 470,000 pages 

of documents are irrelevant to any of the PUCO proceedings.  These are the dangers that courts 

across the country consider before permitting the wholesale transfer of discovery from one 

litigation to another—or at the very least, wholesale transfer without appropriate protections.21  

Moreover, OCC’s desire to disclose FE_CIV_SEC_0266685 without explanation carries particular 

significance because the document is designated AEO and is thus afforded maximum protection.    

Third, OCC’s practice creates a risk of inconsistent rulings by the District Court and the 

PUCO.  The crux of this issue is that OCC is receiving a voluminous amount of irrelevant 

information to the PUCO proceedings.  Because of this, there is significant prejudice to 

FirstEnergy, which could be subject to conflicting rulings by the District Court and the PUCO 

depending on where FirstEnergy must defend its confidentiality designations first and which 

tribunal rules first (not to mention the complicating factor of the varying jurisdictional reaches of 

the District Court and the PUCO).  It is possible FirstEnergy will have to file a motion for 

protective order over AEO documents in the Securities Litigation.  If there is any overlap in 

documents noticed by OCC (including future notices), then FirstEnergy could be subject to 

conflicting rulings and obligations under orders from the District Court and the PUCO.   

 
21 See, supra, fn. 12-15. 
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For this reason, significant harm would result from OCC’s notice practice, if left 

unchecked.  

B. FE_CIV_SEC_0266685 Is Protected Under Commission, Ohio, and Federal 
Precedent. 

A separate and independent reason warrants continued protection of 

FE_CIV_SEC_0266685:  it contains information that is protected under Commission, Ohio, and 

federal precedent.  FE_CIV_SEC_0266685 is an internal control analysis and memorandum, dated 

November 6, 2020. 22   Its information is not generally known to the public, or even inside 

FirstEnergy, and it has not been publicly disclosed in any other proceeding.23  Rather, as noted 

above, it is afforded maximum protection in the securities litigation.  Courts and the Commission 

have recognized a “legitimate private interest in maintaining . . . confidential internal studies and 

analyses under seal.”  In re Davol, Inc./C.R. Bard, Inc., Polypropylene Hernia Mesh Prod. Liab. 

Litig., 499 F. Supp. 3d 505, 519 (S.D. Ohio 2020).24  For this reason alone, continued protective 

treatment over FE_CIV_SEC_0266685 is necessary. 

C. FE_CIV_SEC_0266685 Contains Non-Public Information That Is The 
Subject of Ongoing Federal Investigations.  

Through the September 24, 2021 subpoena, OCC sought from non-party FirstEnergy all 

documents produced to the DOJ and SEC.  The Protective Agreement permits OCC “prompt 

 
22 Exhibit C, C. Lee Affidavit, ¶ 11. 
23 Exhibit C, C. Lee Affidavit, ¶ 13. 
24 In the Matter of the Application of Columbus S. Power Co. & Ohio Power Co. for Auth. to Establish A Standard 
Serv. Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Elec. Sec. Plan. in the Matter of the 
Application of Columbus S. Power Co. & Ohio Power Co. for Approval of Certain Acct. Auth., No. 11-346-EL-SSO, 
2011 WL 3547480, at *2, ¶ 7 (P.U.C.O. Aug. 4, 2011) (protecting internal analyses); In the Matter of the 
Application of the E. Ohio Gas Co. for Auth. to Amend Its Filed Tariffs to Increase Its Rates & Charges for Gas 
Serv., No. 80-769-GA-AIR, 1981 WL 703452, at *1, ¶¶ 4-6 (P.U.C.O. May 11, 1981) (allowing discovery of 
internal studies and analyses prepared by or for East Ohio but only pursuant to a protective order); Procter & 
Gamble Co. v. Stoneham, 140 Ohio App. 3d 260, 273, 747 N.E.2d 268, 277 (Ohio Ct. App. 2000), cause dismissed, 
91 Ohio St. 3d 1478, 744 N.E.2d 775 (2001) (finding analysis and interpretation of raw data warranted protection 
when ruling on reasonableness of non-compete agreement). 
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access to and review of” the DOJ and SEC materials but in a “controlled manner that will allow 

their use for the purposes of this [p]roceeding while protecting such data from disclosure.”25  

FE_CIV_SEC_0266685 is a non-public, internal memorandum and the matters addressed within 

it are subject to ongoing investigation by federal regulators. 26   Public disclosure risks 

compromising or interfering with an ongoing federal investigation—a concern the Commission 

has expressly recognized.27   

Courts across the country likewise protect information that is the subject of ongoing 

government investigations.28  To allow public disclosure of these documents now runs afoul of the 

purpose of the Protective Agreement, the Commission’s express concerns, and the general 

proposition that materials should remain confidential if their disclosure would harm a federal 

regulator’s “ability to complete [its] investigation” without potential interference.29  Accordingly, 

the Commission should exercise its authority under O.A.C. 4901-1-24(A) to protect confidential 

documents produced to federal authorities as part of their ongoing investigations.  OCC’s public 

disclosure of FE_CIV_SEC_0266685 would result in unwarranted injury—an injury the 

Commission has already expressly recognized.30   

 
25 Exhibit A, Protective Agreement, ¶ 1. 
26 Exhibit C, C. Lee Affidavit, ¶¶ 12-13. 
27 Case No. 20-1629-EL-RDR, Entry, at ¶ 20 (Feb. 9, 2022). 
28 Wickens v. Rite Aid HDQTRS Corp., No. 1:19-CV-02021, 2021 WL 5876695, at *2 (M.D. Pa. Feb. 23, 2021) 
(“With respect to information regarding ongoing investigations by the SEC, the Court finds it is necessary to seal 
this information because the disclosure of confidential information related to ongoing investigations would harm the 
SEC’s ability to complete these investigations and potentially interfere with the SEC’s ability to engage witnesses in 
future investigations.”); Flagg ex rel. Bond v. City of Detroit, 268 F.R.D. 279, 294 (E.D. Mich. 2010) (“[T]o date, 
the Court’s first and foremost concern in restricting public access to certain discovery materials and processes has 
been to ensure that the parties’ discovery efforts do not interfere with the active and ongoing investigation . . . .”); 
Shelley v. Cty. of San Joaquin, No. 2:13-CV-0266 MCE DAD, 2015 WL 2082370, at *3 (E.D. Cal. May 4, 2015); 
United States v. Smith, 985 F. Supp. 2d 506, 531 (S.D.N.Y. 2013) (“As a general proposition, courts have repeatedly 
recognized that materials, including even judicial documents which are presumptively accessible, can be kept from 
the public if their dissemination might ‘adversely affect law enforcement interests.’”) (collecting cases). 
29 Wickens, 2021 WL 5876695, at *2 
30 Case No. 20-1629-EL-RDR, Entry, at ¶ 20 (Feb. 9, 2022). 
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III. Conclusion 

For these reasons, FirstEnergy respectfully requests that FE_CIV_SEC_0266685 be 

protected from public disclosure.  

 
 
Dated:  July 5, 2022    Respectfully submitted, 
       
             

/s/ Corey A. Lee 
      Corey A. Lee (0099866) 
      Jones Day 
      North Point 
      901 Lakeside Avenue 
      Cleveland, Ohio  44114 
      Tel:  (216) 586-3939 
      Fax:  (216) 579-0212 
      calee@jonesday.com 

 
On behalf of FirstEnergy Corp. 

  



 

 -10-  

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was filed electronically through the Docketing 

Information System of the Public Utilities Commission of Ohio on July 5, 2022.  The PUCO’s e-

filing system will electronically serve notice of the filing of this document on counsel for all 

parties. 

 
 

/s/ Corey A. Lee 
Attorney for FirstEnergy Corp. 
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BEFORE  
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of the Review of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company’s Compliance with R.C. 
4928.17 and Ohio Adm. Code Chapter 
4901:1-37. 

) 
) 
) 
) 
) 
) 

 
 
Case No.  17-974-EL-UNC 
                  
 

 
 

 
 
In the Matter of the 2020 Review of the 
Delivery Capital Recovery Rider of 
Ohio Edison Company, The Cleveland 
Electric Illuminating Company, and 
The Toledo Edison Company 

) 
) 
) 
) 
) 
) 
) 

 
 
Case No. 20-1629-EL-RDR 
 
 

 

PROTECTIVE AGREEMENT 

This Protective Agreement (“Agreement”) is entered into by and between FirstEnergy 

Corp. and FirstEnergy Service Co. (“Producing Parties”) and the Office of the Ohio Consumers’ 

Counsel (“Receiving Party” or “OCC”) (collectively, “the Parties”).  This Agreement is designed 

to facilitate and expedite the exchange with Receiving Party of information in the discovery 

process in this proceeding, as this “Proceeding” is defined herein.  It reflects agreement between 

the Producing Parties and Receiving Party as to the manner in which “Protected Materials,” as 

defined herein, are to be treated.  This Agreement is not intended to constitute any resolution of 

the merits concerning the confidentiality of any of the Protected Materials or any resolution of 

the Producing Parties’s obligation to produce (including the manner of production) any requested 

information or material.   

1. The purpose of this Agreement is to permit prompt access to and review of such 

Protected Materials in a controlled manner that will allow their use for the purposes of this 

Proceeding while protecting such data from disclosure to non-participants, without a prior ruling 
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by an administrative agency of competent jurisdiction or court of competent jurisdiction 

regarding whether the information deserves protection.   

2. “Proceeding” as used throughout this document means the above-captioned case, 

including any appeals, remands and other cases related thereto.   

3. A. “Protected Materials” means documents, deposition testimony, or any 

other information designated under this Agreement as “CONFIDENTIAL” that are treated by the 

Producing Parties or third parties as commercially sensitive, personally sensitive, or proprietary.  

“Protected Materials” include, but are not limited to, materials meeting the definition of “trade 

secret” under Ohio law and material nonpublic information under Regulation FD, 17 C.F.R. 243.   

 B. “Protected Materials” do not include any information or documents 

contained in the public files of any state or federal administrative agency or court and do not 

include documents or information which at, or prior to, commencement of this Proceeding, is or 

was otherwise in the public domain, or which enters into the public domain except that any 

disclosure of Protected Materials contrary to the terms of this Agreement or protective order or a 

similar protective agreement made between the Producing Parties and other persons or entities 

shall not be deemed to have caused such Protected Materials to have entered the public domain.   

 C. “Protected Materials” that are in writing shall be conspicuously marked 

with the appropriate designation, or counsel for the Producing Parties may orally state on the 

deposition record that a response to a question posed at a deposition is considered Protected 

Materials.   

 D. “Protected Materials” include documents or information that are stored or 

recorded in the form of electronic or magnetic media (including information, files, databases, or 

programs stored on any digital or analog machine-readable device, computers, discs, networks, 

or tapes) (“Computerized Material”).  The Producing Parties at their discretion may produce 
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Computerized Material in such form.  To the extent that OCC reduces Computerized Material to 

hard copy, OCC shall conspicuously mark such hard copy as confidential. 

4. Protected Materials provided in the context of this Proceeding will be provided to 

OCC for use by OCC in conjunction with this Proceeding.  Nothing in this Agreement precludes 

the use of any portion of the Protected Materials that becomes part of the public record or enters 

into the public domain.  Nothing in this Agreement precludes OCC from filing Protected 

Materials under seal or otherwise using Protected Material in ways, such as in camera 

proceedings, that do not disclose Protected Materials. 

5. As used in this Agreement, the term “Authorized Representative” includes OCC’s 

counsel of record in this Proceeding and other attorneys, paralegals, economists, statisticians, 

accountants, consultants, or other persons employed or retained by OCC and engaged in this 

Proceeding.   

6. Access to Protected Materials is permitted to OCC’s Authorized Representatives 

who are either a signatory to this Agreement or who have executed a Non-Disclosure Certificate 

in the form attached hereto as Exhibit A prior to any access.  OCC must treat all Protected 

Materials, copies thereof, information contained therein, and writings made therefrom as 

proprietary and confidential, and will safeguard such Protected Materials, copies thereof, 

information contained therein, and writings made therefrom so as to prevent voluntary disclosure 

to any persons other than OCC’s Authorized Representatives. 

7. If any OCC Authorized Representative ceases to be engaged in this Proceeding, 

access to any Protected Materials by such person will be terminated immediately and such 

person must promptly return Protected Materials in his or her possession to another Authorized 

Representative of OCC and if there is no such Authorized Representative, such person must treat 

such Protected Materials in the manner set forth in Paragraph 16 hereof as if this Proceeding 
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herein had been concluded.  Any person who has signed the foregoing Non-Disclosure 

Certificate will continue to be bound by the provisions of this Agreement even if no longer so 

engaged. 

8. In this Proceeding, OCC may disclose Protected Materials or writings regarding 

their contents to any individual or entity that is in possession of said Protected Materials or to 

any individual or entity that is bound by a Protective Agreement or Order with respect to the 

Protected Materials.  OCC may also disclose Protected Materials to employees or persons 

working for or representing the Public Utilities Commission of Ohio in connection with this 

Proceeding.       

9. OCC may file Protected Materials under seal in this Proceeding whether or not 

OCC seeks a ruling that the Protected Materials should be in the public domain.  If OCC desires 

to include, utilize, refer, or copy any Protected Materials in such a manner, other than in a 

manner provided for herein, that might require disclosure of such material, then OCC must first 

give notice (as provided in Paragraph 15) to the Producing Parties, specifically identifying each 

of the Protected Materials that could be disclosed in the public domain.  The Producing Parties 

will have five (5) business days after service of OCC’s notice to file, with an administrative 

agency of competent jurisdiction or court of competent jurisdiction, a motion and affidavits with 

respect to each of the identified Protected Materials demonstrating the reasons for maintaining 

the confidentiality of the Protected Materials.  The affidavits for the motion must set forth facts 

delineating that the documents or information designated as Protected Materials have been 

maintained in a confidential manner and the precise nature and justification for the injury that 

would result from the disclosure of such information.  If the Producing Parties do not file such a 

motion within five (5) business days of OCC’s service of the notice, then the Protected Materials 

will be deemed non-confidential and not subject to this Agreement. 
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10. The Parties agree to seek in camera proceedings by the administrative agency of 

competent jurisdiction or court of competent jurisdiction for arguments or for the examination of 

a witness that would disclose Protected Materials.  Such in camera proceedings will be open 

only to the Parties, their counsel, other OCC Authorized Representatives, and others authorized 

by the administrative agency or court to be present; however, characterizations of the Protected 

Materials that do not disclose the Protected Materials may be used in public. 

11. Any portion of the Protected Materials that the administrative agency of 

competent jurisdiction or court of competent jurisdiction has deemed to be protected and that is 

filed in this Proceeding will be filed in sealed confidential envelopes or other appropriate 

containers sealed from the public record.    

12. It is expressly understood that upon a filing made in accordance with Paragraph 9 

or Paragraph 13 of this Agreement, the burden will be upon the Producing Parties to show that 

any materials labeled as Protected Materials pursuant to this Agreement are confidential and 

deserving of protection from disclosure.  

13. OCC will give the Producing Parties notice (as provided in Paragraph 15) if OCC 

receives a public records request for Protected Materials.  The Producing Parties will have five 

(5) business days after service of OCC’s notice to file a pleading before a court of competent 

jurisdiction to prevent disclosure of the Protected Materials in question.  If the Producing Parties 

file such a pleading, OCC will continue to protect the Protected Materials as required by this 

Agreement pending an order of the court.  If the Producing Parties do not file at a court of 

competent jurisdiction within five (5) business days of service of OCC’s notice, then such 

Protected Materials can be deemed by OCC to be non-confidential, not a trade secret, and not 

subject to this Agreement.  Alternatively, the Producing Parties may provide notice to OCC that 

the Protected Materials may be disclosed in response to a public records request.  
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Notwithstanding the foregoing, nothing contained herein shall alter or limit OCC’s obligations 

under Ohio’s Public Records Act (Ohio Revised Code § 149.43), to respond to a lawfully issued 

subpoena, or to otherwise comply with the law with respect to the Protected Materials. 

14. If, under Ohio’s public records law, a court awards a relator or person or party 

attorney’s fees or statutory damages or court costs in connection with OCC’s non-disclosure or 

delayed disclosure of Protected Materials, then the Producing Parties will pay such awarded fees, 

statutory damages, and/or court costs to the relator or person or party so that the State of Ohio, 

OCC, and OCC’s employees and officials are held harmless.  

15. All notices referenced in Paragraphs 9 and 13 must be served by the Parties on 

each other by one of the following methods: (1) sending the notice to such counsel of record 

herein via e-mail; (2) hand-delivering the notice to such counsel in person at any location; or (3) 

sending the notice by an overnight delivery service to such counsel.   

16. Once OCC has complied with its records retention schedule(s) pertaining to the 

retention of the Protected Materials and OCC determines that it has no further legal obligation to 

retain the Protected Materials and this Proceeding (including all appeals and remands) is 

concluded, OCC must return or dispose of all copies of the Protected Materials unless the 

Protected Materials have been released to the public domain or filed with a state or federal 

administrative agency or court under seal.  OCC may keep one copy of each document 

designated as Protected Material that was filed under seal and one copy of all testimony, cross-

examination, transcripts, briefs, and work product pertaining to such information and will 

maintain that copy as provided in this Agreement.  

17. By entering into this Protective Agreement, OCC does not waive any right that it 

may have to dispute the Producing Parties’ determination regarding any material identified as 

confidential by the Producing Parties and to pursue those remedies that may be available to OCC 
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before an administrative agency or court of competent jurisdiction.  Nothing in this Agreement 

precludes OCC from filing a motion to compel.  

18. By entering into this Protective Agreement, the Producing Parties do not waive 

any right it may have to object to the discovery of confidential material on grounds other than 

confidentiality and to pursue those remedies that may be available to the Producing Parties 

before the administrative agency of competent jurisdiction or court of competent jurisdiction.    

19. This Agreement represents the entire understanding of the Parties with respect to 

Protected Materials and supersedes all other understandings, written or oral, with respect to the 

Protected Materials.  No amendment, modification, or waiver of any provision of this Agreement 

is valid, unless in writing signed by both Parties.  Nothing in this Agreement should be construed 

as a waiver of sovereign immunity by OCC.   

20. This Agreement will be governed by and construed in accordance with the laws of 

the State of Ohio. 
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FirstEnergy Corp. and FirstEnergy Service Co. The Office of the Ohio Consumers’ Counsel  
 
BY:       BY: 
 

 
___/s/ Corey A. Lee__________  _/s/ John Finnigan____________________ 
Counsel     Counsel 

 
 
____9/24/2021___________________  __9/23/2021_________________________ 
Date       Date



 

  
 
 

Exhibit A  
 

BEFORE  
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of the Review of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company’s Compliance with R.C. 
4928.17 and Ohio Adm. Code Chapter 
4901:1-37. 

) 
) 
) 
) 
) 
) 

 
 
Case No.  17-974-EL-UNC 
                  
 
 

 
In the Matter of the 2020 Review of the 
Delivery Capital Recovery Rider of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company 

) 
) 
) 
) 
) 
) 
) 

 
 
Case No. 20-1629-EL-RDR  
 

 
 

NON-DISCLOSURE CERTIFICATE FOR 
CONFIDENTIAL PROTECTED MATERIALS 

 
 I certify my understanding that Protected Materials may be provided to me 
pursuant to the terms and restrictions of the Protective Agreement, last executed 
________________ 2021, and certify that I have been given a copy of and have read the 
Protective Agreement, and that I agree to be bound by it.  I understand that the contents 
of Protected Materials, and any writings, memoranda, or any other form of information 
regarding or derived from Protected Materials will not be disclosed to anyone other than 
in accordance with the Protective Agreement and will be used only for the purposes of 
this Proceeding as defined in Paragraph 2 of the Protective Agreement. 

 
Name:   _______________________________ 

 
Company: _______________________________ 
Address: _______________________________ 
Telephone: _______________________________ 

 
Date:  _______________________________ 

 



 
 
 
 
 

EXHIBIT B 
  



 

65 East State Street, Suite 700, Columbus, Ohio 43215 • (614) 466-9567 • www.occ.ohio.gov 
 

Your Residential Utility Consumer Advocate 

 

June 24, 2022  
 
VIA EMAIL 
 
Mr. Corey A. Lee 
Jones Day 
901 Lakeside Avenue 
Cleveland, Ohio 44114 
 
Re: FirstEnergy Corp.’s Claims of Confidentiality, PUCO Cases 17-974-EL-UNC, 17-2474-EL-UNC, 20-

1502-EL-UNC & 20-1629-EL-RDR 
 
Dear Mr. Lee: 
 
The Ohio Consumers’ Counsel is sending this letter to notify FirstEnergy Corp under paragraph 9 of the 
protective agreements, that we intend to “include, utilize, refer to, or copy” the following documents in 
the public domain: 
    
FE_CIV_SEC_0246659-0246660, FE_CIV_SEC_ 0024390, FE_CIV_SEC_ 0106302-0106303, 
FE_CIV_SEC_0158058, FE_CIV_SEC_ 0184598-0184599, FE_CIV_SEC_0189654-0189656, 
FE_CIV_SEC_ 0189688-0189689, FE_CIV_SEC_0203292-0203293, FE_CIV_SEC_0443422-0443423, 
FE_CIV_SEC_0371781-0371783, FE_CIV_SEC_0298798-0298799, 
FE_CIV_SEC_0239153-0239155, FE_CIV_SEC_0022523, FE_CIV_SEC_0022554, 
FE_CIV_SEC_0238453 -0238454, FE_CIV_SEC_0239153 -0239155,  
FE_CIV_SEC_0249195-0249197, FE_ClV_SEC_0246653-0246654, 
FE_CIV_SEC_0106304-0106305, and FE_CIV_SEC_0266685-0266695 
 
FirstEnergy Corp. has marked these documents as “confidential.”  
 
We received these documents from FirstEnergy Corp. through agreement reached with FirstEnergy Corp. 
by a letter dated October 13, 2021. OCC and FirstEnergy Corp. signed protective agreements in all four 
of the above-referenced cases so that FirstEnergy Corp. could share with OCC information and 
documents that FirstEnergy Corp. deemed confidential as "Protected Materials" with OCC reserving 
rights to dispute claims of confidentiality.  
 
Under the protective agreements, this OCC notice will result in the documents becoming unprotected (non-
confidential) unless FirstEnergy Corp. files within the five-business-day timeline of the protective agreements 
(paragraph 9) to seek a ruling that the documents are confidential. 
 
By sending this notice, OCC does not waive the right to identify additional discovery responses 
marked "confidential" and to seek disclosure of any such documents in the public domain. 
 
Best regards, 
 
/s/ Maureen R. Willis 
 
Maureen R. Willis (0020847) 
Senior Counsel 



 
 
 
 
 

EXHIBIT C 
  









 
 
 
 
 

EXHIBIT D 
 



 

IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
 

IN RE FIRSTENERGY CORP. SECURITIES 
LITIGATION, 

This document relates to: 

ALL ACTIONS. 

Case No. 2:20-cv-03785-ALM-KAJ 
 

Chief Judge Algenon L. Marbley 

Magistrate Judge Kimberly A. Jolson 

 

STIPULATED PROTECTIVE ORDER 
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Pursuant to the parties’ joint request that the Court enter this Order, and their agreement 

that the following limitations and restrictions should apply to documents and information produced 

for inspection and copying during the course of this litigation (the “Action”), the Court hereby 

ORDERS that: 

1. Scope. This Protective Order (hereinafter “Protective Order” or “Order”) shall 

apply to all documents or other information produced in the course of discovery in this Action that 

the producing person or entity (the “Producing Entity”) has designated as “CONFIDENTIAL – 

SUBJECT TO PROTECTIVE ORDER” or “ATTORNEYS’ EYES ONLY – SUBJECT TO 

PROTECTIVE ORDER” (either a “Confidentiality Designation” or collectively the 

“Confidentiality Designations”) pursuant to this Order, including but not limited to, all initial 

disclosures, all responses to discovery requests, all deposition testimony and exhibits, and all 

materials (including documents or testimony) produced by non-parties in response to subpoenas 

issued in connection with this matter, including all copies, excerpts, and summaries thereof 

(collectively the “Confidential Information”). 

2. Purpose. The purpose of this Protective Order is to protect against the unnecessary 

disclosure of Confidential Information. 

3. Disclosure Defined. As used herein, “disclosure” or “to disclose” means to 

divulge, reveal, describe, summarize, paraphrase, quote, transmit, or otherwise communicate 

Confidential Information, and the restrictions contained herein regarding disclosure of 

Confidential Information also apply with equal force to any copies, excerpts, analyses, or 

summaries of such materials or the information contained therein, as well as to any pleadings, 

briefs, exhibits, transcripts or other documents which may be prepared in connection with this 

litigation which contain or refer to the Confidential Information or information contained therein. 
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4. Designating Material 
 

(a) Designating Material As Confidential: Any party, or any third party 

subpoenaed by one of the parties, may designate as Confidential and subject to this Protective 

Order any documents, testimony, written responses, or other materials produced in this case if they 

contain information that the Producing Entity asserts in good faith is protected from disclosure by 

statute or common law, including, but not limited to, confidential personal information, medical 

or psychiatric information, trade secrets, personnel records, or such other sensitive commercial 

information that is not publicly available. Information that is publicly available may not be 

designated as Confidential. The designation of materials as Confidential pursuant to the terms of 

this Protective Order does not mean that the document or other material has any status or protection 

by statute or otherwise except to the extent and for the purposes of this Order. 

(b) Designating Material As Attorneys’ Eyes Only. Any party, or any third 

party subpoenaed by one of the parties, may designate as Attorneys’ Eyes Only and subject to this 

Protective Order any materials or information that meet the test set forth in Paragraph 4.a, but as 

to which the Producing Entity also asserts in good faith that the information is so competitively 

sensitive that the receipt of the information by parties to the litigation could result in competitive 

harm to the Producing Entity. 

5. Form and Timing of Designation 
 

(a) Documents and Written Materials. The Producing Entity shall designate 

any document or other written materials as confidential pursuant to this Order by marking each 

page of the material with a stamp setting forth the Confidentiality Designation, if practical to do 

so. The person or entity designating the material shall place the stamp, to the extent possible, in 

such a manner that it will not interfere with the legibility of the document. Materials shall be so- 

designated prior to, or at the time of, their production or disclosure. 
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Information contained in responses to interrogatories or other discovery requests or 

responses may be designated by prominently marking every page of such documents containing 

the information with the chosen Confidentiality Designation. 

All production materials produced without a Confidentiality Designation shall be treated 

as though designated “CONFIDENTIAL – SUBJECT TO PROTECTIVE ORDER” for a period 

of thirty days following the date of production. During that thirty-day period, should any party 

who is not the Producing Entity want to designate a document as “CONFIDENTIAL – SUBJECT 

TO PROTECTIVE ORDER” or “ATTORNEYS’ EYES ONLY – SUBJECT TO PROTECTIVE 

ORDER,” that has been produced in this action by another party without a Confidentiality 

Designation, that party may do so by notifying all counsel of record of the applicable designation(s) 

and causing the producing party to reproduce the documents with the requested Confidentiality 

Designation. At the time of each production, all producing parties (except for Plaintiffs) must state 

whether any documents in each production have been produced without a Confidentiality 

Designation. Nothing herein shall prevent a party from challenging a designation as set forth in 

this Order. 

If timely corrected, an inadvertent failure to designate Confidential Information does not, 

standing alone, waive the Producing Party’s right to secure protection under this Order for such 

material. Upon timely correction of a designation, the Receiving Party must make reasonable 

efforts to assure that the material is treated in accordance with the provisions of this Order. 

(b) Electronically Stored Information (“ESI”): If a production response 

includes ESI, the Producing Entity shall make an effort to include within the electronic files 

themselves the Confidentiality Designation to the extent practicable. If that is not practicable, then 

the Producing Entity shall designate in a transmittal letter or email to the party to whom the 

materials are produced (the “Receiving Party”) using a reasonable identifier (e.g., the Bates range) 
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any portions of the ESI that should be treated as “CONFIDENTIAL – SUBJECT TO 

PROTECTIVE ORDER,” and any portions of the ESI that should be treated as “ATTORNEYS’ 

EYES ONLY – SUBJECT TO PROTECTIVE ORDER.” 

(c) Deposition Testimony. Deposition testimony will be deemed confidential 

only if designated as such when the deposition is taken or within thirty days after receipt of the 

final deposition transcript. Such designation must indicate which Confidentiality Designation 

applies, and must be specific as to the portions of the transcript and/or any exhibits to which that 

Confidentiality Designation applies, except that any exhibit that was marked with a Confidentiality 

Designation at the time of production, and which still bears that mark at the time of its use in a 

deposition, shall be presumed to fall within the provisions of this Order without further 

designation. 

6. Limitation of Use 
 

(a) General Protections. All information that has received a Confidentiality 

Designation, including all information derived therefrom, shall be used by any Receiving Party 

solely for purposes of prosecuting or defending this Action. A Receiving Party shall not use or 

disclose the Confidential Information for any other purpose, including but not limited to any 

business, commercial, or competitive purpose. Except as set forth in this Order, a Receiving Party 

shall not disclose Confidential Information to any third party. This Order shall not prevent the 

Producing Entity from using or disclosing information it has designated as Confidential 

Information, and that belongs to the Producing Entity, for any purpose that the Producing Entity 

deems appropriate, except that the Producing Entity’s voluntary disclosure of Confidential 

Information outside the scope of this Action may impact the protection that this Order would 

otherwise provide with regard to such information, once disclosed. 
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(b) Persons to Whom Information Marked “Confidential” May Be 

Disclosed. Use of any information, documents, or portions of documents marked 

“CONFIDENTIAL – SUBJECT TO PROTECTIVE ORDER,” including all information derived 

therefrom, shall be restricted solely to the following persons who agree to be bound by the terms 

of this Protective Order, unless additional persons are stipulated by counsel or authorized by the 

Court: 

(i) outside counsel of record for the parties, and the administrative staff 

of outside counsel’s firms; 

(ii) in-house counsel for the parties, and the administrative staff for each 
 

in-house counsel; 
 

(iii) any party to this action who is an individual; 
 

(iv) as to any party to this action who is not an individual, every 

employee, director, officer, or manager of that party, but only to the extent necessary to further the 

interest of the parties in this litigation; 

(v) independent consultants or expert witnesses (including partners, 

associates and employees of the firm which employs such consultant or expert) retained by a party 

or its attorneys for purposes of this litigation, but only to the extent necessary to further the interest 

of the parties in this litigation, and only after such persons have completed the certification attached 

hereto as Attachment A, Acknowledgment of Understanding and Agreement to be Bound; 

(vi) the Court and its personnel, including, but not limited to, 

stenographic reporters regularly employed by the Court and stenographic reporters not regularly 

employed by the Court who are engaged by the Court or the parties during the litigation of this 

action; 
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(vii) the authors and recipients of the documents, or any person who 

otherwise possessed or had access to the document outside of the context of this litigation; 

(viii) any court reporter or videographer reporting a deposition; 
 

(ix) employees of copy services, microfilming or database services, trial 

support firms, and/or translators who are engaged by the parties during the litigation of this action; 

(x) interviewees, potential witnesses, deponents, hearing or trial 

witnesses, and any other person, where counsel for a party to this action in good faith determines 

the individual should be provided access to such information in order for counsel to more 

effectively prosecute or defend this action (as long as the disclosure occurs in the presence of 

counsel, and copies, duplicates, images, or the like are not removed or retained by any interviewee, 

potential witness, deponent, or hearing or trial witness), provided, however, that in all such cases 

the individual to whom disclosure is to be made has been informed that the information contained 

in the disclosed document(s) is confidential and protected by Court Order, that the individual 

understands that he/she is prohibited from disclosing any information contained in the document(s) 

to anyone; or 

(xi) any other person agreed to in writing by the parties. 
 

Prior to being shown any documents produced by another party marked “CONFIDENTIAL – 

SUBJECT TO PROTECTIVE ORDER,” any person listed under paragraph 6(b)(iv), 6(b)(v), or 

6(b)(xi) shall be advised that the confidential information is being disclosed pursuant to and subject 

to the terms of this Protective Order. 

(c) Persons to Whom Information Marked “Attorneys’ Eyes Only” May 

Be Disclosed. Use of any information, documents, or portions of documents marked 

“ATTORNEYS’ EYES ONLY – SUBJECT TO PROTECTIVE ORDER,” including all 

information derived therefrom, shall be restricted solely to the following persons who agree to be 
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bound by the terms of this Protective Order, unless additional persons are stipulated by counsel or 

authorized by the Court: 

(i) outside counsel of record for the parties, and the administrative staff 

of outside counsel’s firms; 

(ii) one designated representative from in-house counsel for each party; 
 

(iii) one designated representative from each plaintiff who has 

completed the certification attached hereto as Attachment A, Acknowledgment of Understanding 

and Agreement to be Bound; 

(iv) independent consultants or expert witnesses (including partners, 

associates and employees of the firm which employs such consultant or expert) retained by a party 

or its attorneys for purposes of this litigation, but only to the extent necessary to further the interest 

of the parties in this litigation, and only after such persons have completed the certification attached 

hereto as Attachment A, Acknowledgment of Understanding and Agreement to be Bound; 

(v) the Court and its personnel, including, but not limited to, 

stenographic reporters regularly employed by the Court and stenographic reporters not regularly 

employed by the Court who are engaged by the Court or the parties during the litigation of this 

action; 

(vi) the authors and recipients of the documents, or any person who 

otherwise possessed or had access to the document outside of the context of this litigation; 

(vii) any court reporter or videographer reporting a deposition; 
 

(viii) employees of copy services, microfilming or database services, trial 

support firms, and/or translators who are engaged by the parties during the litigation of this action; 

(ix) any other person agreed to in writing by the parties. 
 

Prior to being shown any documents produced by another party marked “ATTORNEYS’ EYES 
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ONLY – SUBJECT TO PROTECTIVE ORDER,” any person listed under paragraph 6(c)(ix) shall 

be advised that the confidential information is being disclosed pursuant to and subject to the terms 

of this Protective Order. 

7. Inadvertent Production. Inadvertent production of any document or information 

with a Confidentiality Designation shall be governed by Fed. R. Evid. 502. Pursuant to subsections 

(d) and (e) of that Rule, the parties agree to, and the Court orders, protection of Protected 

Information against claims of waiver (including as against third parties and in other Federal and 

State proceedings) in the event such information is produced during the course of the Litigation, 

whether pursuant to a Court order, a parties’ discovery request, or informal production, as follows: 

(a) the production of documents or electronically stored information (“ESI”) 

(including, without limitation, metadata) subject to a legally recognized claim of privilege or other 

protection from production or other disclosure (collectively, “Protected Information”), including 

without limitation the attorney-client privilege and work-product doctrine, shall in no way 

constitute the voluntary disclosure of such Protected Information; 

(b) the production of Protected Information shall not result in the waiver of any 

privilege or protection associated with such Protected Information as to the receiving party, or any 

third parties, and shall not result in any waiver of protection, including subject matter waiver, of 

any kind; 

(c) if any document or ESI (including, without limitation, metadata) received 

by a party is on its face clearly subject to a legally recognizable privilege, immunity, or other right 

not to produce such information, the Receiving Party will promptly notify the Producing Entity in 

writing that it has discovered Protected Information, identify the Protected Information by Bates 

Number range, and return or sequester such Protected Information until the Producing Entity 

confirms whether it does indeed assert any privilege protecting this information. Once the 
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Producing Entity asserts privilege over such Protected Information (as described in Subparagraph 
 

(e) below), the Receiving Party will return, sequester, or destroy all copies of such Protected 

Information, along with any notes, abstracts or compilations of the content thereof, within ten (10) 

business days of notice from the Producing Entity; 

(d) upon the request of the Producing Entity, the Receiving Party will promptly 

disclose the names of any individuals who have read or have had access to the Protected 

Information; 

(e) if the Producing Entity intends to assert a claim of privilege or other 

protection over Protected Information identified by the receiving party, the Producing Entity will, 

within ten (10) business days of receiving the Receiving Party’s written notification, inform the 

Receiving Party of such intention in writing and shall provide the Receiving Party with a log for 

such Protected Information that is consistent with the requirements of the Federal Rules of Civil 

Procedure, setting forth the basis for the claim of privilege, immunity or basis for non-disclosure, 

and in the event any portion of the Protected Information does not contain privileged or protected 

information, the Producing Entity shall also provide to the Receiving Party a redacted copy of the 

Protected Information that omits the information that the Producing Entity believes is subject to a 

claim of privilege, immunity or other protection; 

(f) if, during the course of the litigation, a party determines it has produced 

Protected Information, the Producing Entity may notify the Receiving Party of such production in 

writing. The Producing Entity’s written notice must identify the Protected Information by Bates 

Number range, the privilege or protection claimed, and the basis for the assertion of the privilege 

and shall provide the receiving party with a log for such Protected Information that is consistent 

with the requirements of the Federal Rules of Civil Procedure, setting forth the basis for the claim 

of privilege, immunity or basis for non-disclosure, and in the event any portion of the Protected 
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Information does not contain privileged or protected information, the Producing Entity shall also 

provide to the receiving party a redacted copy of the Protected Information that omits the 

information that the Producing Entity believes is subject to a claim of privilege, immunity or other 

protection. The Producing Entity must also demand the return of the Protected Information. After 

receiving such written notification, the Receiving Party must, within ten (10) business days of 

receiving the written notification, return, sequester, or destroy the specified Protected Information 

and any copies, along with any notes, abstracts or compilations of the content thereof; 

(g) a Receiving Party’s return, sequestration, or destruction of such Protected 

Information as provided in the Subparagraphs above will not act as a waiver of the Receiving 

Party’s right to move for the production of the returned, sequestered, or destroyed Protected 

Information on grounds that the Protected Information is not in fact subject to a viable claim of 

privilege or other protection. However, the Receiving Party is prohibited and estopped from 

arguing that the Producing Entity’s production of the Protected Information in this matter acts as 

a waiver of applicable privileges or protections, that the disclosure of the Protected Information 

by the Producing Entity was not inadvertent, that the Producing Entity did not take reasonable 

steps to prevent the disclosure of the Protected Information, or that the Producing Entity did not 

take reasonable steps to rectify such disclosure; and 

(h) nothing contained herein is intended to or shall limit a Producing Entity’s 

right to conduct a review of documents or ESI (including, without limitation, metadata), for 

relevance, responsiveness, and/or the segregation of privileged and/or protected information 

before such information is produced to the Receiving Party; 

(i) prior to production to another party, all copies, electronic images, 

duplicates, extracts, summaries, or descriptions (collectively “copies”) of documents marked with 

a Confidentiality Designation under this Order, or in any individual portion of such a document, 
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shall be affixed with the same Confidentiality Designation if it does not already appear on the 

copy. All such copies shall thereafter be entitled to the protection of this Order. The term “copies” 

shall not include indices, electronic databases, or lists of documents provided these indices, 

electronic databases, or lists do not contain substantial portions or images of the text of confidential 

documents or otherwise disclose the substance of the confidential information contained in those 

documents. 

8. Filing Materials Containing Information With a Confidentiality Designation. 
 

In the event a party seeks to file with the Court any confidential information subject to protection 

under this Order, that party must take appropriate action to ensure that the document receives 

proper protection from public disclosure, including: (a) filing a redacted document with the 

consent of the party who designated the document as confidential; (b) where appropriate (e.g., in 

relation to discovery and evidentiary motions), submitting the document solely for in camera 

review; or (c) when the preceding measures are inadequate, seeking permission to file the 

document under seal by filing a motion for leave to file under seal. 

Any motion to file a document subject to this Order under seal must meet the Sixth Circuit’s 

standard set forth in Shane Group, Inc. v. Blue Cross Blue Shield of Michigan, 825 F.3d 299 (6th 

Cir. 2016). The burden of demonstrating the need for and appropriateness of a sealing order is 

borne by the moving party, and requires the moving party to analyze in detail, document by 

document, the propriety of secrecy, providing reasons and legal citations. Regardless of whether 

the parties agree, it remains the Court’s independent obligation to determine whether a seal is 

appropriate for any given document or portion thereof. Any proposed sealing, even when 

compelling reasons exist, must be narrowly tailored to serve the compelling reasons. 

When a party to this Order seeks to file documents which it believes may warrant sealing, 

but is not the party who may be prejudiced by the document or documents becoming part of the 
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public record, the filing party shall provide the potentially-prejudiced party or parties, or any 

potentially-prejudiced third party or parties, with written notification of its intent to file such 

documents at least (14) fourteen days before doing so. After being provided such notice, the 

potentially harmed party or parties will then have (7) seven days to file with the Court a motion 

for sealing. Alternatively, the party seeking to file with the Court any confidential information 

subject to protection under this Order may itself file a motion for sealing, in which case no notice 

is required. To the extent the Court requires additional support for the motion for sealing or a 

protective order, the potentially harmed party or parties will have five business days to file such 

protective order or additional support for the motion for sealing with the Court. The Court will 

rule on the motion as promptly as possible. 

9. Attorneys Allowed to Provide Advice. Nothing in this Order shall bar or 

otherwise restrict any attorney for any party from rendering advice to his or her client with respect 

to this case or from doing anything necessary to prosecute or defend this case and furthering the 

interests of his or her client, except for the disclosure of the Confidential Information as proscribed 

in this Order. 

10. Excluding Others From Access. Whenever information bearing a Confidentiality 

Designation pursuant to this Protective Order is to be discussed at a deposition, the person or entity 

that designated the information may exclude from the room any person, other than persons 

designated in Paragraph 6 of this Order, as appropriate, for that portion of the deposition. 

11. No Voluntary Disclosure to Other Entities. The parties or anyone acting on their 

behalf may not voluntarily disclose any Confidential Information to any state or federal law 

enforcement or regulatory agency, or any employee thereof, except in this litigation as set forth in 

Paragraph 6 of this Order or as otherwise commanded by law or provided in this Order. Nothing 

in this Order shall prevent a party from providing information in its possession in response to a 
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valid order or subpoena from a law enforcement or regulatory agency requiring the production of 

such information, except that, prior to such production, the party producing the information shall 

provide as much advance notice as possible to the person or entity that designated the material as 

confidential to facilitate that party’s efforts to preserve the confidentiality of the material, if 

warranted. 

12. Disputes As to Designations. Each party has the right to dispute the 

Confidentiality Designation asserted by any other party or subpoenaed person or entity in 

accordance with this Protective Order. If a party believes that any documents or materials have 

been inappropriately designated by another party or subpoenaed party, that party shall confer with 

counsel for the person or entity that designated the documents or materials. As part of that 

conferral, the designating person or entity must assess whether redaction is a viable alternative to 

complete non-disclosure. If any party challenges the Confidentiality Designation of any document 

or information, the burden to properly maintain the designation shall, at all times, remain with the 

person or entity that made the designation to show that said document or information should 

remain protected pursuant to Federal Civil Rule 26(c). In the event of disagreement, then the 

designating person or entity shall file a motion pursuant to Federal Civil Rule 26(c). A party who 

disagrees with the designation must nevertheless abide by that designation until the matter is 

resolved by agreement of the parties or by order of the Court. 

13. Information Security Protections. Any person in possession of Confidential 

Information received from another person or entity in connection with this Action shall maintain 

an information security program that includes reasonable administrative, technical, and physical 

safeguards designed to protect the security and confidentiality of such Confidential Information, 

protect against any reasonably anticipated threats or hazards to the security of such Confidential 

Information, and protect against unauthorized access to or use of such Confidential Information. 
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If a Receiving Party discovers a breach of security, including any actual or suspected 

unauthorized access, to Confidential Information subject to this Order, they shall: (1) notify the 

person or entity who designated the materials under the terms of this Order of such breach; 

(2) investigate and take reasonable efforts to remediate the effects of the breach; and (3) provide 

sufficient information about the breach that the Producing Entity can reasonably ascertain the size 

and scope of the breach. The Receiving Party agrees to cooperate with the Producing Entity or 

law enforcement in investigating any such security incident. In any event, the Receiving Party 

shall promptly take all necessary and appropriate corrective action to terminate the unauthorized 

access. 

14. All Proceedings Open to Public. Pretrial proceedings and hearings, are 

presumptively open to the public (collectively a “Public Hearing” or “Public Hearings”). Absent 

further order of the Court, there will be no restrictions on any Party’s ability to use during a Public 

Hearing any document or information that has been marked with a Confidentiality Designation or 

documents or information derived therefrom that would disclose such confidential information. 

However, if a party intends to present at a Public Hearing any document or information that has 

been so designated, the party intending to present such document or information shall provide 

advance notice to the person or entity that made the Confidentiality Designation at least (5) five 

days before the Public Hearing by identifying the documents or information at issue as specifically 

as possible (i.e., by Bates Number, page range, deposition transcript line, etc.) without divulging 

the actual documents or information or, if this timeframe is not available, at a reasonable timeframe 

in advance of such Public Hearing such that the parties may address the merits of the designation 

with the Court. In no event shall such advance notice be provided less than two business days 

before any Public Hearing. Any person may then seek appropriate relief from the Court regarding 

restrictions on the use of such documents or information at proceedings, or sealing of the 
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courtroom, if appropriate. This paragraph shall not apply to the use of confidential information at 

trial which shall be addressed at the Final Pretrial Conference. 

15. No Waiver of Right to Object. This Order does not limit the right of any party to 

object to the scope of discovery in the above-captioned action. 

16. No Determination of Admissibility. This Order does not constitute a 

determination of the admissibility or evidentiary foundation for the documents or a waiver of any 

party’s objections thereto. 

17. No Admissions. Designation by either party of information or documents under 

the terms of this Order, or failure to so designate, will not constitute an admission that information 

or documents are or are not confidential or trade secrets. Neither party may introduce into evidence 

in any proceeding between the parties, other than a motion to determine whether the Protective 

Order covers the information or documents in dispute, the fact that the other party designated or 

failed to designate information or documents under this Order. 

18. No Prior Judicial Determination. This Order is based on the representations and 

agreements of the parties and is entered for the purpose of facilitating discovery in this action. 

Nothing in this Order shall be construed or presented as a judicial determination that any 

documents or information as to which counsel or the parties made a Confidentiality Designation 

is in fact subject to protection under Rule 26(c) of the Federal Rules of Civil Procedure or 

otherwise until such time as the Court may rule on a specific document or issue. 

19. Order Subject to Modification. This Order shall be subject to modification by 

the Court on its own motion or on motion of a party or any other person with standing concerning 

the subject matter. 

20. Parties May Consent to Disclosure. Nothing shall prevent disclosure beyond the 

terms of this Order if all parties consent to such disclosure, or if the Court, after notice to all 
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affected parties, permits such disclosure. Specifically, if and to the extent any party wishes to 

disclose any Confidential Information beyond the terms of this Order, that party shall provide all 

other parties with reasonable notice in writing of its request to so disclose the materials. If the 

parties cannot resolve their disagreement with respect to the disclosure of any Confidential 

Information, then a party may petition the Court for a determination of these issues. In addition, 

any interested member of the public may also challenge the designation of any material as 

confidential, pursuant to the terms of this paragraph. 

21. Return or Destruction Of Materials Upon Termination of Litigation. Upon the 

written request of the Producing Entity, within 30 days after the (i) entry of a final judgment no 

longer subject to appeal on the merits of this case; (ii) final disposition of an application for 

attorneys’ fees and expenses; or (iii) finalization of a settlement that is no longer subject to appeal, 

whichever comes later, the parties and any person authorized by this Protective Order to receive 

confidential information shall return to the Producing Entity, or destroy, all information and 

documents subject to this Protective Order, unless the specific document or information has been 

offered into evidence or filed without restriction as to disclosure. The Producing Entity’s request 

for the return of confidential information shall be limited to requests for the return of physical 

media used to transmit the confidential information, such as the return of a hard drive, and if the 

Producing Entity requests the return of materials, rather than the destruction of the materials, the 

Producing Entity shall pay the reasonable costs of responding to its request. The party returning 

or destroying the documents or other information shall certify that it has not maintained any copies 

of confidential information, except as permitted by this Order. 

22. Counsel Allowed to Retain Copy of Filings. Nothing in this Protective Order 

shall prevent outside counsel for a party from maintaining in its files a copy of any filings in the 

Action, including any such filings that incorporate or attach Confidential Information. Moreover, 
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an attorney may retain and use his or her work product in subsequent litigation provided that such 

use does not disclose any Confidential Information. 

SO ORDERED. 
 
 

 
Date: August 18, 2021    /s/ Kimberly A. Jolson    
       KIMBERLY A. JOLSON 
       UNITED STATES MAGISTRATE JUDGE 
 
 
 
 

[signatures begin on next page] 
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614/488-0401 (fax) 
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JASON A. FORGE 
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Email: wscherman@gibsondunn.com 
Email: jmendro@gibsondunn.com 
Email: csullivan@gibsondunn.com 

 
Attorneys for Defendant Charles E. Jones 
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John F. McCaffrey (0039486) 
John A. Favret (0080427) 
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Lisa S. DelGrosso (0064938) 
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Telephone: (330) 535-5711 
Facsimile: (330) 253-8601 
Email: jfairweather@brouse.com 
Email: ldelgrosso@brouse.com 
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Email: rtrafford@porterwright.com 
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Daniel S. Magy (admitted pro hac vice) 
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ATTACHMENT A 
 

The undersigned hereby acknowledges that [he/she] has read the Protective Order dated 

[INSERT DATE  OF OPERATIVE PROTECTIVE ORDER] in the above-captioned  action and 

attached hereto, understands the terms thereof, and agrees to be bound by its terms. The 

undersigned submits to the jurisdiction of the United States District Court for the Southern District 

of Ohio in matters relating to the Protective Order and understands that the terms of the Protective 

Order obligate [him/her] to use documents designated “CONFIDENTIAL – SUBJECT TO 

PROTECTIVE  ORDER”  or  “ATTORNEYS’  EYE  ONLY  –  SUBJECT  TO PROTECTIVE 

ORDER” in accordance with the Order, solely for the purpose of the above-captioned action, and 

not to disclose any such documents or information derived directly therefrom to any other person, 

firm, or concern. 

The undersigned acknowledges that violation of the Protective Order may result in 

penalties for contempt of court. 

 

Name:  

Job Title:  

Employer:  

Business 
Address: 

 

 
 
 
 
 
 
 
 
 

Date: 
Signature 
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EXHIBIT E 

















Footnotes

1 Based upon the extensive briefing and exhibits, which include the transcripts of two hearings held by other
courts encompassing nearly identical discovery requests, oral argument is unnecessary for disposition of the
pending motion.

2 Plaintiffs’ counsel filed multiple cases containing similar allegations. Pursuant to the parties’ stipulation, the
Marquinez case was consolidated solely for pretrial management purposes on November 29, 2012 with a
second case, Chavez v. Dole Food Co., Case No. 1:12-cv-697-RGA. (See Docs. 47, 48 in Case No. 1:12-
cv-695-RGA). The Chavez action itself consists of six cases separately consolidated under that case number.

3 Plaintiffs argue that Chiquita's denial of control contradicts statements in Annual Reports by its predecessor
companies that those companies entered into contracts with “Associate Producers” in Ecuador. (Doc. 9-4).

4 The second reporter, Cameron McWhirter, was not alleged to have any knowledge of the wrongdoing by
his co-author.

5 Plaintiffs imply that they further narrowed the five topics listed in the email during an oral conference on
October 29, (Doc. 9 at 12), but which topics were further narrowed is not readily apparent to this Court.

6 McWhirter had filed a declaration stating that he not only did not possess the White report or know its content,
but that he could not recall ever having seen or read the White report. (Id. at 16, PageID 1593).

7 Plaintiffs more generally cite to a motion to dismiss filed by Chiquita and the Delaware court's denial of the
same motion, but the cited docket entries do not correspond to the referenced documents in Delaware Case
No. 1:12-cv-695. (See Doc. 9 at 10, citing Docs. 185, 225, 242).

8 Although Dole appears to be a named Defendant, a recently filed motion for summary judgment states that
“Dole is not a party to the Marquinez action.” (See, e.g., Doc. 334 at PageID 12049 in Case No. 1:12-cv-695).

9 During their research for the Article, former editor Lawrence Beaupre stated that the reporters had traveled to
“Costa Rica, Honduras, Panama and the Caribbean islands of St. Lucia and Dominica” as well as to “Brussels,
Antwerp, Vancouver, New York and Washington, D.C.” (Doc. 9-9, Exhibit 8).



10 The court declined to address some issues because Plaintiffs had failed to fully exhaust extrajudicial efforts
to resolve them with Chiquita prior to seeking relief from the court.

11 See In re Grand Jury Proceedings, 810 F.2d 580 (6th Cir. 1987).

12 Plaintiffs seek depositions in the Ventura case discarded after the entry of judgment in Chiquita's favor.
Plaintiffs admit the records appear to be retained in Sixth Circuit archives but were not requested until
November 2020, at which time Plaintiffs were notified that the records are currently “unavailable for
reproduction and digitization because of COVID-19.” (Doc. 9 at 9, PageID 294; Doc. 9-35 at 2, PageID 1565).

13 The Enquirer concedes that it has not located responsive documents and therefore does not claim a specific
privilege.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes

1 Familiarity with this case is presumed and only that background necessary to give context to the instant ruling
is recited here.

2 CRF refers to the Confidentiality Order as Exhibit C to its memorandum of law in support of the motion to
quash. See Docket No. 25-1 at 3-4. However, there is no such Exhibit C. In fact, the filed exhibits are not
identified by letter at all. Moreover, the filing of a supporting memorandum of law as an exhibit to a motion is
inconsistent with the Court's local rules, which require that the memorandum of law be separately filed. See
Local Rule 7.01(a)(2). The Confidentiality Order is, however, provided as Exhibit G to Pictsweet's response.
(Docket No. 37-7.)

3 Rule 26(c) states in pertinent part:

A party or any person from whom discovery is sought may move for a protective order in the court where
the action is pending—or as an alternative on matters relating to a deposition, in the court for the district
where the deposition will be taken. The motion must include a certification that the movant has in good
faith conferred or attempted to confer with other affected parties in an effort to resolve the dispute without
court action. The court may, for good cause, issue an order to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense ....

Fed. R. Civ. P. 26(c)(1).

4 CRF might well have standing to move to quash at least some of the requested documents in the Mound
Cotton subpoena as well. The Court is unable to make that determination because of the broad categories
sought in the subpoenas. Although CRF bears the burden of demonstrating a basis to quash the subpoena,
the Court does not expect CRF to have created a list of all documents in which it claims a specific interest
from the 500,000 pages that comprise the universe of subpoenaed documents. See Docket No. 25-1 at 1
and 7. That would stand ordinary discovery rules on their head.

5 Arguably, this facial validity attack applies only to those documents that CRF has standing to challenge by a
motion to quash. However, the Court need not consume any more of this order in parsing that argument.

6 This argument also goes to whether CRF can claim a privilege in any of the subpoenaed documents for
purposes of standing. Because the Court finds that CRF has standing to challenge the subpoenas under



Rule 26(c), there is no need to separately analyze whether the Starr protective order confers a privilege upon
which CRF can base its standing to move to quash the subpoenas. Further, because the Court finds that the
protective order provides a sufficient basis to quash the Houston subpoena, the Court need not determine
whether the requested information is the kind of information that falls within Rule 45(d)(3)(B)(i).

7 Even without regard to whether the subpoena is properly quashed under Rule 45(d)(3), the Court finds that
CRF would be entitled to a protective order as to the Houston subpoena for all the same reasons discussed
below as to the Mound Cotton subpoena.

8 These circumstances, as well as relevancy considerations distinguish this case from the Diamond Resorts
International, Inc. v. Phillips case upon which Pictsweet relies. 2018 WL 4328257 (M.D. Tenn. July 16, 2018)
(Newbern, M.J.). Additionally, while the categorial subpoena requests in that case were admittedly broad,
they were not the kinds of wholesale information requests made here.

9 Similarly, even though the Court has quashed the Houston subpoena, if the information that Pictsweet seeks
is not obtained in discovery from CRF, Pictsweet may issue a new subpoena to Houston for specific relevant
and proportional documents.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.















Footnotes

1 In analyzing plaintiffs' motion, it is important to understand the nature of the parties' dispute. This is not
a situation in which one party is seeking to avoid providing the other party with discovery documents that
may be relevant and discoverable. Nor is this a situation in which a party is seeking to prevent a third party
from intervening in the action and becoming a party to the stipulated protective order. Moreover, this is
not a situation in which a party is asking the court to limit the public's access to judicial records. Plaintiffs'
motion to vacate the stipulated protective order does not challenge the sufficiency of the discovery defendant
has produced in this action. Likewise, defendant is not arguing that the plaintiffs should be denied access
to some document or that a document should be entered into the judicial record under seal. Instead, this
dispute concerns whether, after previously agreeing to keep the documents provided to plaintiffs by defendant
confidential, plaintiffs should now be relieved of the terms of their agreement and freely disseminate those
documents to the public as plaintiffs see fit.

2 In their motion plaintiffs assert, in a conclusory manner, that the parties' stipulated protective order must be
vacated or modified “[t]o allow Plaintiffs to properly investigate their claims against Defendant.” (Pls.' MTV
(Dkt. No. 44) at 2.) When asked about this statement at the April 17, 2015 hearing, plaintiffs were unable
to articulate any support for this assertion and none is apparent to the undersigned. Again, nowhere in their
motion do plaintiffs suggest that defendant has withheld any discovery from them.

3 In an order signed January 24, 2014, the assigned District Judge found good cause to file the declaration of
Sergeant Chanda Bassett “Re: Status of Criminal Investigation” under seal. (Dkt. No. 31.)

4 The court is mindful of the fact that the documents at issue are subject to the protection of the parties'
stipulated protective order. However, as counsel is aware, there are procedures available—including
submission for in camera review—allowing a party to challenge the confidentiality of a document without first
disclosing that document on the public record. See Local Rules 140, 141 and 141.1.

5 Of course, the appropriate degree of confidentiality differs depending on the stage of the litigation. Information
that the parties kept confidential during discovery, may be treated differently if attached to a non-dispositive

motion and still differently if attached to a dispositive motion. See generally Seattle Times Co. v. Rhinehart,
467 U.S. 20, 33, 104 S.Ct. 2199, 81 L.Ed.2d 17 (1984) (“Much of the information that surfaces during
pretrial discovery may be unrelated, or only tangentially related, to the underlying cause of action. Therefore,
restraints placed on discovered, but not yet admitted, information are not a restriction on a traditionally public
source of information.”); California ex rel. Lockyer v. Safeway, Inc., 355 F.Supp.2d 1111, 1115 (C.D.Cal.2005)
(“the Ninth Circuit has drawn a sharp distinction between the impact of protective orders on the public's right
of access to raw discovery and non-dispositive motions, and the impact of such orders on the public's right
of access to dispositive motions, such as a summary judgment motion”).
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Footnotes

1 It is unclear on the record whether the parties engaged in any meet-and-confer discussions besides the
March 5, 2020 email. However, SPI notes in the Motion that in the interests of conserving judicial resources
and expediting resolution of the case, it does not object to FIGS including in the Motion the issue concerning
the request for documents from other litigation involving SPI. (Joint Stip. at 10 n.4.)

2 Because of the voluminous nature of the disputed RFPs and responses, the Court will not recite each of the
requests and objections in this Order, but has attached the relevant requests, along with SPI's responses
and objections as Appendix A. (See infra at 18-25.)

3 Throughout the Motion, FIGS notes that SPI's objections to FIGS's RFPs are identical. (See Motion at 16-38.)
Consequently, FIGS outlines in detail its position in support of RFP No. 79. (Id. at 4-8.) And in support of RFP
Nos. 80 through 130, it states that it incorporates its statements provided in support of RFP No. 79. (Motion
at 16-36.) Likewise, SPI details its opposition to RFP No. 79 through 130 solely in the section of the Motion
discussing RFP No. 79 (see id. at 11-15, discussed infra), and states that it incorporates that position as to
RFP Nos. 80 through 130 (see id. at 16-36).

4 The Ninth Circuit distinguishes between false advertising cases and false comparative advertising cases.

See TrafficSchool.com, Inc., 653 F.3d at 828-31. A false comparative advertising case is one in which a



defendant makes alleged false or misleading statements in relation to a plaintiff, and where it is “reasonable to
presume that every dollar defendant makes has come directly out of plaintiff's pocket.” Id. at 1131 (emphasis

added) (citing, inter alia, U-Haul Int'l, Inc. v. Jartran, Inc., 681 F.2d 1159 (9th Cir. 2011) (newspaper ad
falsely stated that defendant's rental trucks were bigger, newer, and more fuel-efficient than trucks in plaintiff's
fleet)). In a false comparative advertising case, a plaintiff's products and advertising are squarely at issue
because the defendant's alleged misstatements refer directly to those products. The Court concludes that
the case at hand is not a false comparative advertising case.
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