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The PUCO should certify this interlocutory appeal and the PUCO Commissioners 

should reverse or modify the June 22, 2022 ruling by PUCO Attorney Examiner Megan 

Addison. The Commissioners’ reversal or modification is needed to correct for the ruling’s 

missing due process and public process for OCC and others to contest FirstEnergy Corp.’s 

claims for secrecy. Further, the Commissioners should require FirstEnergy Corp. to 

supplement its motion for protection with an affidavit sworn under oath describing in detail 

its claim that the U.S. Attorney’s office stated in a phone call that the documents at issue 

should be held as confidential. We note that in another recent FirstEnergy Utilities’ motion 

for protection, the FirstEnergy Utilities did not even file the required affidavit.1  

OCC is seeking a fair process that includes the opportunity for advocacy (by OCC 

and others) to object to FirstEnergy Corp.’s claims for documents to be withheld from the 

 
1 In the Matter of the Review of Ohio Edison Company, the Cleveland Electric Illuminating Company, and 

the Toledo Edison Company’s Compliance with R.C. 4928.17 and Ohio Adm. Code Chapter 4901:1-37, 

Case No. 17-974-EL-UNC, FirstEnergy Utilities’ Motion for Partial Protective Order (May 9, 2022). 
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public record and the opportunity for the public to view the arguments. The Examiner 

ordered FirstEnergy Corp. to produce its claimed confidential documents for an in camera 

review by the PUCO, to be made after production of the documents on June 29, 2022.  

But Examiner Addison declined to require both due process for parties’ advocacy 

and a public (transparent) process for consumers that OCC sought. More specifically, that 

should be due process where parties can challenge (by argument and cross-examination, etc.) 

the confidentiality claims by FirstEnergy Corp. while the Examiners are reviewing the 

documents. And it should be a hearing process in the public light, that is not closed to the 

public unless there is a need to reference something that is claimed to be confidential.  

As alluded to above, FirstEnergy Corp. says that it called the U.S. Attorney’s office. 

It says that FirstEnergy “counsel . . . contacted the Assistant United States Attorneys 

prosecuting the criminal case to clarify the government’s position, if any, on the 

confidentiality of records produced during the investigation, and the government supports 

maintaining the confidential nature of those records to preserve the integrity of the ongoing 

investigation.”2  

Notably, FirstEnergy Corp. did not state these claims in a sworn affidavit. The PUCO 

Commissioners should require FirstEnergy Corp., in a public filing, to provide an affidavit 

sworn under oath describing its call to the U.S. Attorney. That affidavit should include the 

date, time of the call, identity of parties on the call and specifically what was said and by 

whom, etc. It should then be subject to OCC cross-examination (voir dire). Further, no doubt 

one or more participants for FirstEnergy would have taken notes. The FirstEnergy  

  

 
2 Id.  
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notes should be required to be produced to OCC. The Attorney Examiner’s ruling does not 

require these things. The Commissioners should require all of them. 

This nonpublic process for the PUCO’s review of FirstEnergy’s confidentiality 

claims is an especially bad fit for this PUCO case investigating FirstEnergy. That is so given 

the shocking secrecy and scandal involving FirstEnergy’s relationship with prior PUCO 

Chair Randazzo and the secret dealings that the U.S. Attorney also revealed about 

FirstEnergy and House Bill 6. After all, FirstEnergy Corp. is charged with a federal crime 

and admitted that the federal government can prove it.3 As noted by U.S. District Judge John 

Adams, presiding over a shareholder suit against FirstEnergy Corp.,4 the H.B. 6 bribery 

scandal has “undoubtedly shaken whatever trust that Ohioans may have had in the political 

process used by their elected officials.”5 Transparency is needed for public trust. 

In the interest of truth and justice, the Office of the Ohio Consumers’ Counsel 

(“OCC”) appeals the Attorney Examiner’s June 22, 2022 ruling.6 The PUCO Examiner 

should certify this appeal. The PUCO Commissioners should then reverse or modify the 

Examiner’s ruling.  

The PUCO Commissioners should order due process that includes advocacy by 

parties where they can contest FirstEnergy Corp.’s claims of secrecy with arguments, 

cross-examination of witnesses, and so forth. That due process should occur in a public 

process. A public process is consistent with R.C. 4901.12 which provides that all 

proceedings before the PUCO shall be public, subject to limited exceptions. Most 

 
3 United States of America v. FirstEnergy Corp., Case No. 1:21-cr-86, Deferred Prosecution Agreement 

(July 22, 2021). 

4 Miller v. Anderson, Case No. 5:20CV1743 (N.D. Ohio).  

5 Id. at 8.  

6 See Entry attached. 
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arguments about whether FirstEnergy Corp. should keep documents from the public can 

be made without revealing allegedly confidential information. 

In this regard we note the precedent of a 2011 PUCO proceeding where OCC was 

seeking to protect its documents from disclosure to FirstEnergy Utilities (under OCC’s 

privilege claims that included a joint defense agreement). During the in camera hearing, 

PUCO Attorney Examiners Gregory Price and Henry Phillips-Gary allowed the 

FirstEnergy Utilities to argue for disclosure against OCC, document by document, on the 

open record.7  

The reasons for granting this interlocutory appeal are more fully stated in the 

following memorandum in support. 

 

  

 
7 In the Matter of the Application of the Ohio Edison Company, the Cleveland Electric Illuminating 

Company, and the Toledo Edison Company for Approval of a New Rider and Revision of an Existing Rider, 

Case No. 10-176-EL-ATA, Hearing Transcript, at 10-73 (January 18, 2011). 
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I. INTRODUCTION 

“Sunlight is said to be the best of disinfectants.”8 The words of Louis Brandeis, 

later to become U.S. Supreme Court Justice Brandeis, ring true today as they did in 1913. 

FirstEnergy Corp. has avoided the light and wants the PUCO to do the same regarding 

FirstEnergy’s motion to “protect” documents. The PUCO should not follow the lead of 

FirstEnergy Corp. on transparency. Transparency is needed for public trust. 

FirstEnergy Corp. has moved the PUCO for a protective order. Its motion 

followed OCC’s notice (under the FirstEnergy Corp./OCC protective agreement) to make 

certain documents public.9 FirstEnergy Corp. wants to keep the documents secret. 

FirstEnergy Corp. broadly alleges that its documents are trade secrets,10 and were 

produced in the ongoing federal investigations, and thus must be kept secret to avoid 

“compromising or interfering with ongoing federal investigations[.]”11 FirstEnergy Corp. 

also claims that it spoke with the U.S. Attorney’s office and “the government supports 

 
8 Louis D. Brandeis, What Publicity Can Do, Harpers Weekly, Vol. 58, No. 2974 (December 20, 1913). 

9 Motion for Protective Order (March 10, 2022). 

10 Id. at 4-7. 

11 Id. at 7-10. 



2 

maintaining the confidential nature of those records to preserve the integrity of the 

ongoing investigation.”12 But FirstEnergy provided very few details of its conversation 

with the U.S. Attorney’s office. And it should have fully recounted such a conversation in 

a sworn affidavit. It didn’t. But the PUCO Commissioners should require it. 

As Ohio Attorney General Yost noted, in a recent civil court pleading seeking to 

reengage in discovery regarding FirstEnergy, “[t]he cows have left the barn. It is time to 

stop manning the only closed barn door.”13 

Examiner Addison’s June 22nd ruling required FirstEnergy Corp. to submit 

documents for an in camera (private) review to determine if they should be kept secret as 

requested by FirstEnergy Corp.14 The Attorney Examiners will conduct their in camera 

review in isolation, without context or insight from parties. And outside the public’s 

view.  

 The Attorney Examiner’s ruling did not provide for the process sought by 

OCC.15 OCC sought a hearing that allows argument, witnesses, cross-examination, etc. 

This process fails due process for OCC and others. And it fails for transparency as not 

being a public process. The process ordered by Attorney Examiner Addison is contrary to 

R.C. 4901.12 that “all proceedings of the public utilities commission and all documents 

and records in its possession are public records,” subject to limited exceptions. (Emphasis 

added.)  

 
12 Id. at 9.  

13 State of Ohio v. FirstEnergy Corp., et al., Case No. 20 CV 006281, Combined Reply of the State to 

Memos in Opposition to Request for a Status Conference & Supplemental Memorandum in Support of 

Motion to Partially Lift the Stay of Proceedings at 1 (February 22, 2022). 

14 Entry at ¶ 30. 

15 See Entry; see also OCC’s Memorandum Contra (March 25, 2022) at 5-8. 
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 These issues are preceded by the shocking scandal involving FirstEnergy’s 

relationship with the prior PUCO Chair and the shocking secret dealings revealed about 

FirstEnergy and House Bill 6. After all, FirstEnergy Corp. is charged with a federal crime 

and admitted that the federal government can prove it. 16  

The PUCO should grant this interlocutory appeal. The PUCO should require the 

in camera review to be conducted through an open public process where parties can offer 

arguments, cross-examine witnesses, and examine FirstEnergy Corp.’s statements, under 

oath, as recommended by OCC.  

The PUCO Commissioners should also require FirstEnergy Corp., in a public 

filing, to submit an affidavit sworn under oath describing the call it says it made to the 

U.S. Attorney’s office. FirstEnergy claims the U.S. Attorney’s office supported keeping 

the documents confidential. That affidavit/testimony should include the date, time of the 

call, identity of parties on the call and specifically the details of what was said and by 

whom, etc. No doubt one or more participants for FirstEnergy would have taken notes 

about its call with the U.S. Attorney’s office. The PUCO should require FirstEnergy to 

produce the notes of the FirstEnergy/U.S. Attorney call to OCC. 

 

II. STANDARD OF REVIEW 

The PUCO will review an attorney examiner’s ruling if the attorney examiner (or 

other authorized PUCO personnel) certifies the appeal.17 The standard applicable to 

certifying an appeal is that “the appeal presents a new or novel question of interpretation, 

 
16 United States of America v. FirstEnergy Corp., Case No. 1:21-cr-86, Deferred Prosecution Agreement 

(July 22, 2021). 

17 O.A.C. 4901-1-15(B). 
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law, or policy, or is taken from a ruling which represents a departure from past precedent 

and an immediate determination by the commission is needed to prevent the likelihood of 

undue prejudice or expense to one or more of the parties, should the commission 

ultimately reverse the ruling in question.”18 Upon consideration of an appeal, the PUCO 

may affirm, reverse, or modify the ruling or dismiss the appeal.19  

 

III. REQUEST FOR CERTIFICATION  

A. Examiner Addison’s failure to provide for the due process and the 

public process recommended by OCC presents a new or novel 

question of interpretation, law or policy and a departure from past 

precedent, for this landmark case in the shadow of FirstEnergy’s 

House Bill 6 and PUCO scandals. 

In its Memorandum Contra FirstEnergy Corp.’s motion for protective order, OCC 

recommended that “[t]he PUCO should require that the affiants supporting FirstEnergy 

Corp.’s Motion appear at the in camera proceeding and be subject to questioning under 

oath. If the PUCO does not provide this opportunity, then OCC should be provided with 

the time to depose the FirstEnergy affiants before the PUCO makes a ruling.”20  

OCC pointed out with specificity that a number of assertions made in FirstEnergy 

Corp.’s pleading necessitate questioning.21 Equally as important, OCC pointed out with 

specificity that questioning the affiants about what is not in their affidavits is equally 

important.22 For instance, there is no affidavit documenting the conversation FirstEnergy 

 
18 Id. 

19 O.A.C. 4901-1-15(E). 

20 OCC’s Memorandum Contra at 6. 

21 Id. at 7 (internal quotations and citations omitted). 

22 Id. at 7-8 (internal quotations and citations omitted). 
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says it had with the U.S. Attorney’s office where FirstEnergy says the U.S. government 

supports maintaining secrecy of the documents.  

But Attorney Examiner Addison ruled that the in camera review will occur 

without a public hearing. And the Examiner ruled that OCC will not be afforded the 

opportunity to participate in the in camera review to challenge FirstEnergy Corp.’s 

claims of the need for secrecy.23 FirstEnergy Corp. was merely directed to provide copies 

of the documents in question within seven days (by June 29, 2022).24 The Examiner 

further stated that the PUCO will issue a decision or provide instructions for additional 

process it deems necessary to resolve the issue.25  

This appeal should be certified, per O.A.C. 4901-1-15(B). It represents a new or 

novel question of interpretation, law or policy and departs from past precedent, though 

only one of those elements is required by the rule.  

Indeed, there is a past PUCO precedent for conducting an in camera review of 

documents in an open process where parties have an opportunity to challenge the 

documents and claims made by those seeking to prevent disclosure or discovery.26 The 

Examiner’s ruling departs from that precedent. 

We are referencing the precedent of a 2011 PUCO proceeding where OCC was 

seeking to protect its documents from disclosure to FirstEnergy Utilities (under OCC 

 
23 In the Matter of the Review of Ohio Edison Company, the Cleveland Electric Illuminating Company and 

the Toledo Edison Company’s Compliance with R.C. 4928.17 and Ohio Adm. Code Chapter 4901:1-37, 

Case No. 17-974-EL-UNC, Entry (June 22, 2022) at ¶ 30, 31.  

24 Id.  

25 Id. 

26 In the Matter of the Application of the Ohio Edison Company, the Cleveland Electric Illuminating 

Company, and the Toledo Edison Company for Approval of a New Rider and Revision of an Existing Rider, 

Case No. 10-176-EL-ATA, Hearing Transcript, at 10-73 (January 18, 2011). 
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privilege claims that included claims related to a joint defense agreement). During the in 

camera hearing, PUCO Attorney Examiners Gregory Price and Henry Phillips-Gary 

allowed the FirstEnergy Utilities to argue for disclosure, document by document, against 

OCC. The Examiners conducted the in camera review on the open record.27 

Additionally, there was detailed examination of OCC Counsel by the Attorney Examiners 

during the in camera public hearing.  

Here, the shoe is on the other foot – FirstEnergy Corp. is seeking secrecy and 

OCC wants the documents made public. OCC wants to be heard with a similar public 

process that the PUCO allowed for the FirstEnergy Utilities in 2011.  

It would not be justice for the PUCO to have two opposing standards on this issue 

between OCC and FirstEnergy Corp. – where FirstEnergy benefits by both standards.  

Examiner Addison’s ruling departs from this precedent by conducting an in 

camera review outside of a public hearing, contrary to R.C. 4901.12 for public PUCO 

proceedings. And, unlike the 2011 precedent, Examiner Addison’s ruling will not allow 

parties such as OCC to challenge FirstEnergy’s claims of confidentiality during the in 

camera review. Accordingly, this appeal “presents a new or novel question of 

interpretation, law, or policy, . . .” and a departure from past precedent, per O.A.C. 4901-

1-15(B), though only one of the elements is required by the rule. The appeal should be 

certified for Commissioner review. 

 
27 Id.  
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B. An immediate determination is needed to prevent undue prejudice. 

This appeal should be certified to the PUCO. An “immediate determination” by 

the PUCO is needed to prevent undue prejudice28 to OCC and Ohio consumers. If the 

Attorney Examiners conduct the in camera review without the benefit of the process 

recommended by OCC, parties and consumers will be prejudiced.  

The public will be prejudiced by the denial of transparency for arguments about 

information in this case that should be public under R.C. 4901.12. The time for the public 

to have access to the information is now while the PUCO is processing the case. The 

public can then do with that information as it sees fit, while the PUCO is still considering 

the case.  

And OCC is prejudiced by being denied the opportunity to argue in an in camera 

hearing why the FirstEnergy documents should be public. The PUCO will issue a ruling 

without the benefit of hearing parties’ challenges to secrecy claims during the review of 

documents, which is prejudicial to OCC for the ultimate result it seeks – a ruling that the 

documents are in the public domain.  

Therefore, an immediate PUCO determination is needed to avoid undue prejudice 

to the Ohio public and to OCC.  

 

IV. APPLICATION FOR REVIEW 

The PUCO Commissioners should reverse or modify the ruling by PUCO Examiner 

Addison, per O.A.C. 4901-1-15(E).  

 
28 O.A.C. 4901-1-15(B). 
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In its Memorandum Contra FirstEnergy Corp.’s motion for a protective order, 

OCC recommended that “[t]he PUCO should require that the affiants supporting 

FirstEnergy Corp.’s Motion appear at the in camera proceeding and be subject to 

questioning under oath. If the PUCO does not provide this opportunity, then OCC should 

be provided with the time to depose the FirstEnergy affiants before the PUCO makes a 

ruling.”29  

OCC pointed out with specificity that a number of the FirstEnergy Corp. 

assertions in those affidavits necessitate questioning: 

For example, FirstEnergy Corp. asserts based on the Lee 

Affidavit that the documents are currently afforded 

confidential treatment in all House Bill-6 related civil 

proceedings. That may or may not be germane to the 

PUCO’s consideration of the Motion. Is there a process for 

making the documents public in the civil proceedings? Has 

anyone sought to make the documents public in the civil 

proceedings? If so, was there a ruling? If there is no process 

for making the documents public in the civil proceedings, 

or if no one has sought to make the documents in the civil 

proceeding public, then FirstEnergy Corp.’s assertion 

should have little bearing on the PUCO’s evaluation of the 

Motion.30 

  

We know from experience that FirstEnergy likes to mark lots of documents as 

confidential. 

Equally as important, OCC pointed out with specificity that questioning the 

affiants about what is not in their affidavits is equally important: 

For example, FirstEnergy asserts that the documents should 

be kept secret so as not to interfere with the federal 

criminal investigation. That neither affiant even remotely 

hints at any facts supporting a claim of interference needs 

exploring. 

 
29 OCC’s Memorandum Contra at 6.  

30 Id. at 7 (internal quotations and citations omitted). 
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FirstEnergy does not include any purported facts to support 

a claim of interference. FirstEnergy Corp. merely asserts 

that counsel for FirstEnergy contacted the Assistant United 

States Attorneys prosecuting the criminal case to clarify the 

government’s position, if any, on the confidentiality of 

records produced during the investigation, and the 

government supports maintaining the confidential nature of 

those records to preserve the integrity of the ongoing 

investigation. FirstEnergy Corp. provides no statement 

under oath to support this assertion about a call with 

the U.S. Attorney.31  

  

In this regard, we note that FirstEnergy Corp. did not include a sworn affidavit or 

testimony describing the details of its call with the U.S. Attorney. The PUCO 

Commissioners should require FirstEnergy Corp., in a public filing, to provide an 

affidavit sworn under oath describing details of its call to the U.S. Attorney. That 

affidavit/ testimony should include the date, time of the call, identity of parties on the call 

and specifically the details of what was said and by whom, etc. It should then be subject 

to OCC cross-examination (voir dire). No doubt one or more participants for FirstEnergy 

would have taken notes during the call. The PUCO should require FirstEnergy to produce 

such notes to OCC.  

There is interesting precedent for OCC’s position, that was not used here. There is 

a 2011 PUCO proceeding in which FirstEnergy was seeking documents from OCC, 

where OCC asserted the documents were privileged under a joint defense agreement. 

During the in camera hearing, PUCO Attorney Examiners Gregory Price and Henry 

Phillips-Gary allowed the FirstEnergy Utilities a process to argue for disclosure, 

document by document, against OCC. The Examiners conducted the in camera review on 

 
31 Id. at 7-8 (internal quotations and citations omitted) (emphasis added). 
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the open record.32 Additionally, there was detailed examination of OCC Counsel by the 

Attorney Examiners during the in camera public hearing.  

Here, the shoe is on the other foot. OCC is seeking that documents be made 

public. FirstEnergy Corp. is seeking secrecy. OCC wants to be heard and heard in a 

public process, similar to what the PUCO allowed for FirstEnergy in 2011. It would not 

be justice for the PUCO to have two opposing standards on this issue in two processes 

between OCC and FirstEnergy Corp. –where FirstEnergy benefits under both opposing 

standards and OCC is denied on both counts. 33 

The Attorney Examiner’s ruling should be overturned. The Commissioners should 

require due process and a public process for OCC and the Ohio public.  

The PUCO has noted that “it is necessary to strike a balance between competing 

interests. On the one hand, there is the applicant’s interest in keeping certain business 

information from the eyes and ears of its competitors. On the other hand, there is the 

Commission’s own interest in deciding this case through a fair and open process, being 

careful to establish a record which allows for public scrutiny of the basis for the 

Commission’s decision.”34  

Under the in camera process ordered by the Examiner, it will be problematic to 

“strike a balance” as described above from PUCO precedent. The Attorney Examiners 

 
32 Id.  

33 In the Matter of the Application of the Ohio Edison Company, the Cleveland Electric Illuminating 

Company, and the Toledo Edison Company for Approval of a New Rider and Revision of an Existing Rider, 

Case No. 10-176-EL-ATA, Transcript at 10-73 (January 18, 2011). 

34 In the Matter of the Application of Rapid Transmit Technology Inc. for Certificate of Public Convenience 

and Necessity, Case No. 99-890-TP-ACE, Entry at 2-3 (October 1, 1990); see also In the Matter of Joint 

Application of Ohio Bell Telephone Company and Ameritech Mobile Services, Inc., Case No. 89-365-

RCATR at 7 (October 18, 1990) (holding that “any interest which the joint applicants might have in 

maintaining the confidentiality of this information [fair market value and net book value of assets proposed 

to be transferred] is outweighed by the public’s interest in disclosure.”). 
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will be left conducting their in camera review in isolation, without hearing arguments 

from OCC. The due process (in a public process) recommended by OCC is needed for 

such a balance between the competing interests. 

A transparent process is especially needed in these times of the PUCO and House 

Bill 6 scandals involved secrecy and a company, FirstEnergy Corp., that now stands 

charged with a federal corruption-related crime. Keeping documents secret, as 

FirstEnergy Corp. has asked the PUCO to do, is contrary to what the PUCO says is its 

effort to escape the “black cloud” of the H.B. 6 scandal. 35  

The PUCO Commissioners should order due process and a public process in this 

case, and it should require the process for the Attorney Examiners’ in camera review that 

is recommended by OCC. The PUCO Commissioners should order an in camera 

inspection that will be conducted through a public process. And parties should be 

provided due process so they can offer arguments, cross-examine witnesses, and examine 

FirstEnergy Corp.’s statements, under oath.  

 

V. CONCLUSION 

This interlocutory appeal of the PUCO Attorney Examiner’s June 22, 2022 ruling 

meets the legal standards for certification and for PUCO Commissioners to reverse or 

modify the Attorney Examiner’s ruling. For millions of Ohio consumers who deserve 

justice regarding the FirstEnergy scandals, the PUCO should promptly reverse or modify 

the Attorney Examiner’s ruling and order OCC’s recommendations for due process and a 

public process.   

 
35 J. Pelzer, New PUCO Chair Jenifer French: more transparency needed to lift the ‘black cloud’ of [the] 

HB 6 scandal, Cleveland.com (May 18, 2021).  
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