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BEFORE THE OHIO POWER SITING BOARD 

In the Matter of the Application of 
Kingwood Solar I LLC for a Certificate 
of Environmental Compatibility and 
Public Need  

) 
) 
) 
) 

Case No. 21-117-EL-BGN 

INTERLOCUTORY APPEAL AND REQUEST FOR CERTIFICATION OF 
KINGWOOD SOLAR I LLC  

Pursuant to Ohio Adm.Code 4906-2-29(B), Kingwood Solar I LLC (“Kingwood” or the 

“Applicant”) submits this interlocutory appeal.  On April 25, 2022, the Administrative Law 

Judge’s (“ALJ”) denied Kingwood’s renewed motion for the Executive Director of the Ohio Power 

Siting Board (Theresa White) to appear at the hearing.  Kingwood made the oral motion because 

Ms. White is an important fact witness in the Applicant’s case in chief.  Her subordinate, Ms. 

Juliana Graham-Price, testified that Ms. White directed her to contact the intervening public 

entities the day before the Staff Report was due to be issued.  That action is highly unusual and 

only Ms. White knows why she directed Ms. Graham-Price to make those calls.  If left in place, 

the ALJ’s denial of the motion will prevent the Board from having a complete record of the nature 

of Staff’s investigation leading up to Staff’s decision to recommend that the Project was not in the 

public interest, convenience and necessity.  This raises a new and novel question of policy and one 

which the ALJ should certify for the Board’s review given that the denial is contrary to the ability 

of parties to subpoena Staff witnesses as fact witnesses (which was the case with Ms. Graham-

Price) and if not reversed, will result in undue prejudice to Kingwood in this proceeding.  As a 

party who is adversely affected by the ALJ’s oral ruling, the Applicant submits this interlocutory 

appeal and request for certification, requesting an immediate determination from the Board to  
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prevent undue prejudice.  A copy of the relevant transcript from the hearing with the ALJ’s oral 

ruling is attached as Attachment A to this interlocutory appeal.   

Respectfully submitted, 

/s/Michael J. Settineri 
Michael J. Settineri (0073369) Counsel of Record  
Jonathan Stock 0065637) 
Anna Sanyal (0089269) 
Nathaniel B. Morse (0099768) 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
Columbus, Ohio 43215 
(614) 464-5462 
(614) 719-5146 (fax) 
mjsettineri@vorys.com 
jkstock@vorys.com 
aasanyal@vorys.com 
nbmorse@vorys.com  

Attorneys for Kingwood Solar I LLC 
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MEMORANDUM IN SUPPORT OF THE INTERLOCUTORY APPEAL AND 
REQUEST FOR CERTIFICATION OF KINGWOOD SOLAR I LLC 

I. INTRODUCTION 

On April 25, 2022, the Administrative Law Judge made an oral ruling denying Kingwood’s 

renewed motion that Ms. Theresa White, the Executive Director of the Ohio Power Siting Board 

appear to testify as part of Kingwood’s case in chief.  Ms. White directed her subordinate to contact 

intervening public entities, the purpose of which, according to her subordinate, was to inquire 

whether the intervening public entities would be taking a position on the case.  That action is highly 

unusual as there is no Board rule directing Staff to make those types of inquiries and even more 

unusual is that the communications took place the day before the Staff was required to docket its 

Staff Report.  To ensure a complete record, Ms. White must testify as to why she directed Ms. 

Graham-Price to make those calls, and how and if she used the information provided to her by Ms. 

Graham-Price.  That testimony will allow both Kingwood and the Board to fully understand the 

nature of Staff’s investigation for its Staff Report because currently, that report is silent on Ms. 

Graham-Price’s October 28th communications with the local public entities.  The Board should 

also have the benefit of a record that includes the Staff’s process for reaching its conclusions, 

especially as R.C. 4906.07(C) requires the Staff Report to include the nature of Staff’s 

investigation.  The ALJ’s denial of Kingwood’s call for Ms. White to testify creates a new and 

novel question that is ripe for an interlocutory appeal to the Board.  Accordingly, Kingwood 

requests that the ALJ certify this interlocutory appeal and that the Board reverse the ALJ’s decision 

and direct that Ms. White appear to answer questions on the communications that she directed be 

made to the intervening local public entities.     
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II. BACKGROUND 

On October 29, 2021, Board Staff issued the Staff Report in this proceeding, 

recommending that the Board deny Kingwood’s application for a certificate of environmental 

compatibility and public need.  Staff, according to the Staff Report, made this recommendation 

due to the Applicant’s inability to establish whether the Project would serve the public interest, 

convenience, and necessity as required under R.C. 4906.10(A)(6).  On February 25, 2022, the 

Applicant filed a motion to subpoena certain members of the Ohio Power Siting Board Staff and 

other designated Staff representatives, or employees of the Public Utilities Commission of Ohio, 

to appear at the hearing in this matter.  Among other things, the Applicant sought to specifically 

examine Theresa White in addition to any Board Staff members that spoke or communicated with 

representatives of Greene County, Ohio regarding the Kingwood Solar project and/or the Greene 

County Board of Commissioners resolution on the Project. 

Board Staff filed a memorandum contra on March 4, 2022 stating that it had filed the 

testimony of ten separate Board Staff witnesses and arguing that the Applicant’s request to 

subpoena the individuals identified in its motion was moot.  In its reply to Staff’s memorandum 

contra on March 8, 2022, Kingwood requested that the ALJ hold the ruling on the motion in 

abeyance until after the ten Staff witnesses had testified.  During the hearing, the ALJ orally ruled 

that a decision on the pending motion for subpoena would be held in abeyance until after the 

examination of Staff witnesses.   

After the presentation of Staff witnesses, the ALJ orally ruled on Kingwood’s motion and 

denied the Applicant’s request to subpoena Ms. Theresa White.  The ALJ did, however, grant the 

Applicant’s request to subpoena Ms. Juliana Graham-Price, due to her “interactive role with some 

of the Intervenors.”  Tr. Vol. VII at 1912: 11-15.   
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On April 25, 2022, Applicant had an opportunity to examine Ms. Graham-Price about her 

role in reaching out to various intervenors in the case.  Following, Ms. Graham-Price’s testimony, 

and in conjunction with the testimony from prior Staff witnesses, a number of salient facts are now 

clear on the record: 

1. On the morning of October 28, 2021, Theresa White directed Ms. Graham-Price to contact 
each set of township trustees and the Greene County Commissioners, to determine whether 
the townships and Greene County “were for or against the Kingwood Project.”  Tr. Vol. 
VIII at 1942: 10-16. 

2. When asked as to her belief as to why Ms. White gave her that direction, Ms. Graham-
Price stated “[w]ell, we had not received their views whether they were for or against the 
project, and we would have included those had we known them.”  Tr. Vol. VIII at 1942: 
11-15. 

3. On October 28, 2021, Ms. Graham-Price spoke with Vicki Abel, administrative assistant 
to the Greene County Administrator, who informed Ms. Graham-Price that the Greene 
County Commissioners would be voting on a resolution “against the project.”  Tr. Vol. 
VIII at 1941: 20-22. 

4. On October 28, 2021, Ms. Graham-Price also spoke with Mr. Ewry, a Cedarville Township 
Trustee, who explained that he “thought that there was going to be a joint resolution [with 
all three townships], but [Staff] would not have it in time for the Staff Report.” Ms. 
Graham-Price had further e-mail communication with Mr. Ewry that day, which included 
Mr. Brown, who was representing Cedarville Township.  Tr. Vol. VIII at 1932: 18-20; 
1961: 20-22. 

5. On October 28, 2021, Ms. Graham-Price also spoke with Mr. Stock, the Xenia Township 
administrator, because "they had not indicated whether they were for or against the 
Kingwood Project."  Mr. Stock informed Ms. Graham-Price that "the three [Xenia 
Township] Trustees were 100 percent against the Project but that they would not be able 
to meet the October 29 deadline."  Tr. Vol. VIII at 1934: 19-23. 

6. Also on October 28, 2021, Ms. Graham-Price called Miami Township and left a message. 
No Miami Township representative called her back that day or the next.  Tr. Vol. VIII at 
1941: 20-22 

7. Ms. Graham-Price immediately informed Ms. White about her communications with the 
three townships and Greene County.  Tr. Vol. VIII at 1932: 25; 1933: 1-4; 1938: 5-22.  But 
Ms. Graham-Price took no further action based on that information.  She did not revise the 
Staff Report or debrief any additional Staff members. 

8. At the Greene County Commissioners meeting the afternoon of October 28, 2021, the 
Greene County Commissioners passed a resolution opposing the Kingwood Application.  
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As stated by Commissioner Rick Perales, “Staff needs our input tomorrow.”  See
Kingwood Exhibit 24.  The resolution was then filed on the docket at 10:02 AM on the 
morning of October 29, 2021. 

9. At some point on October 29, Staff reversed its draft report from an approval to a denial.  
Tr. Vol. VII at 1785: 5-12; 1842: 21-25;1843: 1-2. 

Following Ms. Graham-Price’s testimony, the Applicant renewed its motion for Ms. White 

to appear to provide testimony on the communications as being relevant to the Staff Report.  Tr. 

Vol. VIII at 1962: 14-24.  The ALJ denied that request.  Tr. Vol. VIII at 1962: 25; 1963: 1-11.        

III. STANDARD OF REVIEW 

Ohio Adm.Code 4906-2-29 provides, in pertinent part, that any party that is adversely 

affected by a ruling can take an interlocutory appeal of that ruling to the Board if it is one of four 

specific rulings enumerated in paragraph (A) of the rule or if the appeal is certified to the Board 

by the administrative law judge pursuant to paragraph (B) of the rule.  The administrative law 

judge may certify the appeal if “the appeal presents a new or novel question of interpretation, law, 

or policy” and is “taken from a ruling which represents a departure from past precedent and an 

immediate determination by the board is needed to prevent the likelihood of undue prejudice or 

expense to one or more of the parties, should the board ultimately reverse the ruling in question.”  

Ohio Adm.Code 4906-2-29(B).  This interlocutory appeal warrants certification and a ruling from 

the Board given that (1) the Board should have a complete record on its Staff’s process for reaching 

its recommendation in the Staff Report; (2) Staff witnesses can be subpoenaed under Board 

precedent and the ALJs previously allowed testimony on Staff’s last minute communications with 

the local public intervenors but did not require Ms. White to testify on why she directed Ms. 

Graham-Price to make those communications; and (3) the Applicant will be unduly prejudiced if 

it is not allowed to develop a complete record on this issue.       
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IV. ARGUMENT 

A. This Interlocutory Appeal Should be Certified. 

1. This appeal presents a new and novel policy issue for the Board’s 
consideration. 

This interlocutory appeal presents an important policy issue for the Board to consider.  

Specifically, should the process by which the Board’s Staff reached its recommendation in the 

Staff Report be subject to review and be part of the record?  The answer should be “yes” because 

the “nature” of Staff’s investigation is a required component of the Staff Report.  As stated in R.C. 

4906.07(C): 

The chairperson of the power siting board shall cause each application filed with 
the board to be investigated and shall, not less than fifteen days prior to the date 
any application is set for hearing submit a written report to the board and to the 
applicant. A copy of such report shall be made available to any person upon request. 
Such report shall set forth the nature of the investigation, and shall contain 
recommended findings with regard to division (A) of section 4906.10 of the 
Revised Code and shall become part of the record and served upon all parties to the 
proceeding. 

R.C. 4906.07(C) (emphasis added).   

Although required by statute to set forth the nature of investigation in the Staff Report, 

Staff left out of the Staff Report its communications with the three townships and County 

representatives that took place on the morning of October 28, 2021.  Nowhere in the Staff Report 

is there a discussion of those communications or why those communications were made.  Instead, 

the Applicant had to subpoena County witnesses to discover that Ms. Graham-Price had made the 

calls and only at the April 25, 2022 hearing did it discover that Ms. White directed Ms. Graham-

Price to contact the three townships and the Greene County Board of Commissioners on the 

morning of October 28th.  If this “investigation” was part of Staff’s process, it should have been 

included in the Staff Report to ensure the Board was aware of that part of the investigation.  The 

Staff, however, did not include that part of the investigation in its Staff Report.   



6 

The importance of this new and novel question of policy is elevated by the circumstances 

surrounding Ms. Graham-Price’s communications.  There can be no dispute that this directive was 

highly unusual given that (1) the Staff Report was due the next day; (2) there is no Board rule 

directing Staff to seek intervenor input for the Staff report and (3) at the time of Ms. White’s 

directive to Ms. Graham-Price, the draft Staff Report recommended approval of the Project.  Tr. 

Vol. VII at 1785: 5-12; 1842: 21-25;1843: 1-2.  Also unusual is that Mr. Zeto, as the Staff member 

in charge of the Staff Report, was not aware of the substance of those communications.  Tr. Vol. 

VII at 1902: 14-16.  

Lastly, it is important to understand that the Staff report is a significant milestone in the 

Board’s application process.  As noted by Staff witness Zeto, the Staff report is a significant 

milestone and can set the dynamic for the rest of the proceeding.  Tr. Vol. VII at 1903: 5-15.  The 

Staff report not only is submitted to the Board but, when favorable, can influence settlement 

negotiations and dictate how Staff approaches the evidentiary hearing.  The nature of Staff’s 

investigation is just as important as the recommendations in the Staff Report, ensuring a thorough 

report for the Board’s consideration.  But here, Staff did not include a significant part of its 

“investigation” in its Staff Report.  That omission has created a new or novel policy question.  

Should the process by which Staff arrived at its recommendation be subject to review and be part 

of the record?  The answer is “yes” and Ms. White should testify to ensure that Staff’s process for 

reaching its recommendation is fully documented for the Board. 

   2. The ALJ’s decision represents a departure from past precedent. 

The ALJ’s refusal to allow Ms. White to be called by Kingwood represents a departure 

from past precedent.  It is well established that a party to a proceeding before the Ohio Power siting 

Board has “… the right to participate in discovery, take depositions, file motions to compel, and 
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serve subpoenas.”  In re Application of Duke Energy Ohio, Inc., 158 Ohio St.3d 1501, 2020-Ohio-

2803 at ¶ 25 citing Ohio Adm.Code 4906-2-14 (discovery); Ohio Adm.Code 4906-2-18 

(depositions); Ohio Adm.Code 4906-2-22 (motions to compel); Ohio Adm.Code 4906-2-23 

(subpoenas).  The Supreme Court of Ohio has explicitly affirmed that this right extends to members 

of the Board Staff.  In re Application of Black Fork Wind Energy, L.L.C., 138 Ohio St. 3d 43, 48 

(2013).  Interpreting a rule similar to Ohio Adm.Code 4906-2-31, the Public Utilities Commission 

of Ohio has noted that an attorney examiner may direct Staff to produce a witness to testify at the 

hearing on matters that are relevant to the proceedings.  See, e.g., In re PALMco Power OH, LLC 

d/b/a Indra Energy and PALMco Energy OH, LLC d/b/a Indra Energy (PALMco), Case No. 19-

957-GECOI, Transcript Vol. I (Sept. 19, 2019) at 98;  In re the Review of the Power Purchase 

Agreement Rider of Ohio Power Company for 2018, et al., Case No. 18-1004-EL-RDR, et al., 

Entry (Jan. 6, 2022) at ¶ 14.  

While the ALJs in this proceeding denied a prior interlocutory appeal by Kingwood seeking 

to have Ms. White testify on Staff’s decision in the Staff Report, this interlocutory appeal presents 

a different issue that warrants Ms. White’s appearance as a fact witness.  Ms. Graham-Price gave 

her testimony in this proceeding, because, as noted in the ALJ’s April 14, 2020 Entry denying 

Kingwood’s first interlocutory appeal, her “ … testimony was warranted based on her interactive 

role with some of the intervenors during the pendency of this case.”  Entry at ¶ 11.  Like Ms. 

Graham-Price’s testimony, Ms. White’s testimony is warranted because she is the one that directed 

Ms. Graham-Price to make those calls and only Ms. White knows why she issued that directive.   

Yet, when Kingwood renewed its call for Ms. White to testify, the ALJ reversed course on 

this line of questioning by denying Kingwood’s request for Ms. White to testify.  Tr. Vol. VIII at 

1 In these cases, the Commission was interpreting Ohio Adm.Code 4901-1-25, which is substantially similar to Ohio 
Adm.Code 4906-2-23. 
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1962: 14-25; 1963: 1-11.  In doing so, the ALJ issued a ruling that is contrary to both the Board’s 

past precedent on the ability to use subpoenas to compel the testimony of Staff witnesses and the 

precedent the ALJ had previously applied in this proceeding when requiring Ms. Graham-Price to 

testify on her communications to the local public entities.  While perhaps a matter of first 

impression given the unusual circumstances of Staff’s last minute communications to the public 

entities, the Board’s long-standing precedent of allowing Staff witnesses to testify pursuant to 

subpoenas should be continued to ensure a complete record exists on the nature of Staff’s 

investigation of the Application and the process utilized by Staff to reach its conclusions in the 

Staff Report.   

3. Kingwood will be unduly prejudiced if Ms. White does not testify. 

As has been apparent from Kingwood’s case in chief, Kingwood’s concern in this 

proceeding is that the process Staff used to reach its recommended denial of the Project was 

unusual and outside of the normal Staff process.  Kingwood has successfully solicited testimony 

from Brandon Huddleson, the Greene County Administrator, about communications from Staff 

prior to October 29th as well as introduced exhibits into the record showing that the Board of 

County Commissioners were aware that Staff needed their input by October 29th.  Tr. Vol. IV at 

778-779.  Kingwood also solicited testimony from Vicki Abel, Mr. Huddleson’s assistant, that an 

OPSB Staff member called her office inquiring about whether the County would be taking a 

position on the Kingwood Solar project.  Tr. Vol. V at 1088-1090.  Likewise, Cedarville Township 

Trustee Jeff Ewry testified that Ms. Graham-Price called him on October 28th asking about his 

township’s position.  Tr. Vol. VI at 1521: 6-15. 

Next, Kingwood was successful in calling Ms. Graham-Price as a fact witness for its case.  

Ms. Graham-Price testified that Ms. White directed her to make the communications and that she 
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provided the information from her calls and emails back to Ms. White.  Tr. Vol. VIII at 1932: 25; 

1933: 1-4; 1938: 5-22: 1942: 10-16.  But that is where the record now goes silent, and absent Ms. 

White’s testimony, Kingwood will not have the ability to present a complete record on the reason 

for Ms. White’s directive and the calls/emails by Ms. Graham-Price.  Kingwood will also not have 

the ability to introduce evidence on how the information received from those calls and emails 

influenced the Staff’s investigation of the Application and whether that information was part of 

the Staff’s investigation.  Ms. White’s testimony as a fact witness is a critical part of Kingwood’s 

case in chief.  To not allow her to testify will be unduly prejudicial to Kingwood.  Now is the time 

to develop a complete record for the Board’s review, not after a Board decision on the Application.        

B. Ms. White’s Testimony as a Fact Witness is Relevant.  

Ms. White’s testimony as a fact witness in this proceeding will be relevant.  “‘Relevant 

evidence’ means evidence having any tendency to make the existence of any fact that is of 

consequence to the determination of the action more probable or less probable than it would be 

without the evidence.”  Ohio Rul. Evid. 401.  In this proceeding, testimony and exhibits relating 

to Staff’s communications to the three townships and to the Greene County Board of 

Commissioners has been found to be relevant and admitted into the record.  Ms. White’s testimony 

should be no less relevant.  She directed Ms. Graham-Price to make the calls.  That raises the 

questions of why did she direct Ms. Graham-Price to make those calls and what did she do with 

that information.  The answers to those questions are relevant to this proceeding to determine how 

Staff arrived at its conclusion in the Staff Report – which, as noted above, must include the nature 

of Staff’s investigation.  Lastly, Ms. Graham-Price’s belief that Ms. White wanted her to make the 

calls because Staff had not received “their views whether they were for or against the project” does 

not answer the question of what Ms. White believed.  Only Ms. White can testify as to why she 
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directed Ms. Graham-Price to make the calls and only Ms. White can say why that information 

was sought the day prior to the Staff Report being due.  Her testimony is relevant to this proceeding 

and the Applicant should be allowed to call her to the stand.   

V. CONCLUSION 

Ms. White is the Executive Director for the Ohio Power Siting Board and a central figure 

in the development of the Staff Report.  It has been now discovered that she also was the central 

figure in Staff’s communications to the four intervening public entities the day before the Staff 

Report was due to be issued, asking for the positions of these four entities.  This creates the 

perception that Staff went outside its normal process for investigating an application, especially 

given that none of these communications were disclosed to the Board in the Staff Report.  The 

Applicant has the right to call Ms. White by subpoena to testify as a fact witness because her 

testimony will be relevant to the Board’s determination in this proceeding.  This interlocutory 

appeal should be certified to the Board.  A full and transparent record is necessary.    

Respectfully submitted, 

/s/ Michael J. Settineri 
Michael J. Settineri (0073369) Counsel of Record  
Jonathan K. Stock (0065637) 
Anna Sanyal (0089269) 
Nathaniel B. Morse (0099768) 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
Columbus, Ohio 43215 
(614) 464-5462 
(614) 719-5146 (fax) 
mjsettineri@vorys.com 
jkstock@vorys.com 
aasanyal@vorys.com 
nbmorse@vorys.com  

Attorneys for Kingwood Solar I LLC 
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CERTIFICATE OF SERVICE 

The Public Utilities Commission of Ohio’s e-filing system will electronically serve notice 

of the filing of this document on the parties referenced on the service list of the docket card who 

have electronically subscribed to the case.  In addition, the undersigned certifies that a courtesy 

copy of the foregoing document is also being sent via electronic mail on May 2, 2022 to:  

Jodi J. Bair 
Werner L. Margard 

Jodi.bair@ohioattorneygeneral.gov 
Werner.margard@ohioattorneygeneral.gov 

Attorneys for Ohio Power Siting Board Staff 

Daniel A. Brown dbrown@brownlawdayton.com 
Attorney for Cedarville Township Trustees 

David Watkins 
Kevin Dunn 

dw@planklaw.com 
kdd@planklaw.com 

Attorneys for Xenia Township Trustees 

Lee A. Slone lee.slone@dinsmore.com 
Attorney for Miami Township Board of Trustees 

John E. Hart johnhart@cedarville.edu 
Attorney for In Progress LLC 

Charles D. Swaney cswaney@woh.rr.com 
Attorney for Tecumseh Land Preservation Association 

Jack A. Van Kley jvankley@vankleywalker.com 
Attorney for Citizens for Greene Acres, Inc.

Thaddeus M. Boggs 
Jesse Shamp

tboggs@fbtlaw.com 
jshamp@fbtlaw.com 

Attorneys for the Greene County Commissioners

Chad A. Endsley 
Leah F. Curtis 
Amy M. Milam 

cendsley@ofbf.org 
lcurtis@ofbf.org 
amilam@ofbf.org 

Attorneys for Ohio Farm Bureau Federation 

/s/Michael J. Settineri 
Michael J. Settineri 
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

5/2/2022 5:11:42 PM

in

Case No(s). 21-0117-EL-BGN

Summary: Request Interlocutory Appeal and Request for Certification electronically
filed by Mr. Michael J. Settineri on behalf of Kingwood Solar I LLC
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