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I. INTRODUCTION 

The PUCO has repeatedly stated that it is “determined to act in a deliberate 

manner, based upon facts rather than speculation.”1 However, to take appropriate action 

for public protection based on facts, the PUCO must first obtain the facts. OCC’s 

subpoena serves the interests of fact-finding and public transparency, in addition to 

finding truth and justice for FirstEnergy consumers whose utility is owned by a company 

(FirstEnergy Corp.) charged with a federal crime.  

In another forum not far away, U.S. District Judge John Adams is demanding that 

depositions of FirstEnergy be taken for fact-finding.2 And he is demanding facts.3 And he 

has gotten more facts (within hours, not months).4 

 
1 In the Matter of the Review of Ohio Edison Company, the Cleveland Electric Illuminating Company, and 

the Toledo Edison Company’s Compliance with R.C. 4928.17 and Ohio Adm. Code Chapter 4901:1-37, 
Case No. 17-974-EL-UNC, Entry at ¶17 (Nov. 4, 2020). 

2 Miller v. Anderson, Case No. 5:20CV1743, Order (N.D. Ohio) (Mar. 24, 2022) (Attached). 

3 Id., Order (Mar. 22, 2022) (Attached). 

4 Id., Affidavit (Mar. 23, 2022) (Attached).  
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OCC obtained a subpoena seeking to depose FirstEnergy Corp.’s Vice President, 

Controller & Chief Accounting Officer, Jason Lisowski. Consistent with the PUCO rules 

on discovery, OCC also asked for Mr. Lisowski to produce documents several days 

before appearing for OCC’s noticed deposition. Attorney Examiner Price (who withdrew 

from this case on March 4th) signed OCC’s subpoena and the subpoena was properly 

served. 

Now FirstEnergy Corp. seeks to limit OCC’s fact-finding by refusing to provide 

subpoenaed documents to OCC. FirstEnergy also intends to determine the witnesses OCC 

deposes – even though it’s OCC’s case preparation. FirstEnergy Corp. has moved to 

quash the subpoena duces tecum on Mr. Lisowski.5 

FirstEnergy Corp. challenges the relevancy of documents OCC seeks related to 

FirstEnergy’s response/reaction to FERC’s audit of FirstEnergy Corp. and its 

subsidiaries. (Meanwhile, in Case No. 20-1502, FirstEnergy Corp. and its affiliates were 

ordered to produce FERC audit-related communications and documents that were 

provided by FirstEnergy to FERC Staff during the audit.)6 FirstEnergy Corp. also says 

OCC has subpoenaed the wrong person and asserts that OCC cannot seek documents for 

the deposition because discovery has closed. It also asserts that OCC cannot show a 

substantial need for the documents. The discovery-response delay continues in these 

PUCO cases. Mr. Lisowski was subpoenaed to produce documents on March 15, 

2022and be subject to deposition on March 17, 2022.  

FirstEnergy’s Motion to Quash should be denied. 

 
5 FirstEnergy Corp. Motion to Quash (Mar. 10, 2022). 

6 In the Matter of the Review of the Political and Charitable Spending by Ohio Edison Company et al., 

Case No. 20-1502-EL-UNC, Prehearing Conference, Tr. 55-59 (Mar. 11, 2022). 
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II. ARGUMENT 

A. OCC seeks information that is relevant and reasonably calculated to 

lead to the discovery of admissible evidence per O.A.C. 4901-1-16(B). 

 FirstEnergy Corp. alleges that FERC-related document requests that are part of 

the subpoena are irrelevant and “confidential,” protected from disclosure as a result of 

FERC’s audit.7 It asserts that information regarding the H.B. 6 scandal and matters 

concerning the former PUCO Chair are “wholly unrelated to this proceeding.”8 

FirstEnergy Corp. asserts that OCC made no effort to explain the relevance of the 

documents requested. FirstEnergy’s arguments are not well made. 

 Here is some context for OCC’s discovery and FirstEnergy’s efforts to avoid this 

discovery. Under Ohio law, the FirstEnergy Ohio Utilities must implement and operate 

under a corporate separation plan that “satisfies the public interest” and is “sufficient” to 

protect Ohioans from undue preference or advantage being given to the utilities’ 

affiliates.9 The PUCO-appointed auditor (Daymark) noted that FirstEnergy’s compliance 

approach to corporate separation was set up to meet FERC requirements. It found that 

“FirstEnergy leans heavily on compliance with FERC requirements as a way to meet 

Ohio corporate separation requirements.”10 Daymark reported that “[i]n many cases, 

FirstEnergy had no Ohio-specific processes or documentation; rather they relied on 

procedures developed to meet FERC’s Affiliate Restrictions rules that are laid out in 18 

CFR §35.39.”11 Daymark also noted that it “could not get access to records of the 

 
7 Motion to Quash at 10-11 (Mar. 10, 2022). 

8 Id. at 12-13. 

9 R.C. 4928.17. 

10 Audit Report at 28 (Sept. 13, 2021). 

11 Id. at 29. 
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compliance officer in place during the compliance period (2016 through 2020) since that 

person had been separated from the company prior to the start of the audit.”12 

Recently, FERC ’s Division of Audits and Accounting undertook an audit of 

FirstEnergy Corp., including its service companies and other companies in the 

FirstEnergy holding company system.13 That audit covered a five-year period and 

evaluated, among other things, compliance with cross-subsidization restrictions on 

affiliate transactions, service companies accounting and recordkeeping, and accounting 

and reporting for franchised public utilities for their transactions with associated entities. 

(FERC’s audit report was attached to OCC’s Motion for Subpoena). 

Note that FERC’s audit findings included its acknowledgement of “significant 

shortcomings” in FirstEnergy’s and its subsidiaries’ internal controls over financial 

reporting for expenses relating to civic, political and lobbying activities. FERC 

additionally noted that: 

[e]ven more concerning, several factual assertions agreed to 
by FirstEnergy in DPA [deferred prosecution agreement] 
and the remedies FirstEnergy agreed to undertake, point 
towards internal controls having been possibly obfuscated 

or circumvented to conceal or mislead as to the actual 
amounts, nature, and purpose of the lobbying expenditures 
made, and as a result, the improper inclusion of lobbying 
and other nonutility costs in wholesale transmission billing 
rates. (Emphasis added.)14 

 
Given the FirstEnergy Ohio Utilities’ heavy reliance on maintaining a corporate 

separation plan that meets FERC requirements (and not necessarily Ohio requirements), it 

is crucial to understand whether and to what extent FirstEnergy Corp. and the FirstEnergy 

 
12 Id. at 1. 

13 (Docket No. FA19-1-000). 

14 Id., Audit Report at 48 (Feb. 4, 2022). 
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Ohio Utilities are complying with FERC’s rules and regulations on corporate separation. 

The FERC-related documents are highly relevant to this case involving corporate 

separation compliance. FirstEnergy Corp. and the FirstEnergy Ohio Utilities have 

themselves made them highly relevant. 

Attorney Examiner Addison in Case No. 20-1502 recently issued a ruling on a 

similar issue where OCC had filed a motion to compel discovery seeking FERC audit- 

related documents.15 The examiner ruled that OCC is entitled to all documents and 

communications provided to FERC Staff by FirstEnergy during the course of the FERC 

audit, pertaining to the Ohio FirstEnergy Utilities.16 

We note this ruling for several reasons. First, the utilities (unlike FirstEnergy 

Corp.) did not claim the information lacked relevance. Second, the FERC documents at 

issue here pertain to the same audit. Third, FirstEnergy Corp.’s assertions of 

“confidentiality” have been rejected. The PUCO should, consistent with its ruling in Case 

No. 20-1502, require the production of these documents prior to the deposition of Mr. 

Lisowski. 

Regarding the H.B. 6 scandal and matters concerning former PUCO Chair 

Randazzo, FERC’s audit staff discovered that FirstEnergy Service Company improperly 

recorded $10.9 million of lobbying costs in utility operating expense accounts.17 FERC 

Staff also identified $20.9 million of payments to entities associated with the former 

PUCO Chair.18 And the FERC Staff identified $28.98 million in payments to sixteen 

 
15 In the Matter of the Review of the Political and Charitable Spending by Ohio Edison Company et al., 

Case No. 20-1502-EL-UNC, Prehearing Conference, Tr. 55-59 (Mar. 11, 2022). 

16 Id., Tr. 37, 56-59. 

17 Audit Report at 5, 48 (Sept. 13, 2021). 

18 Id. at 50-51. 
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entities associated with one person that were improperly classified or misallocated to 

certain FirstEnergy regulated utilities.19 FERC Staff also found that internal lobbyists (in 

the FirstEnergy Governmental Affairs department) were incorrectly recording their labor 

costs, resulting in FirstEnergy Service Company charging such costs to FirstEnergy 

transmission affiliates, which in turn charged their customers.20 Such matters go to the 

very heart of corporate separation compliance.  

 The Motion to Quash should be denied. 

B. Contrary to FirstEnergy Corp.’s assertions, there is a substantial need 

for the subpoenaed discovery in consumers’ interest. Moreover, cases 

at the PUCO are subject to a law (R.C. 4903.082) that gives parties 

such as OCC ample discovery rights, which OCC is exercising. 

FirstEnergy Corp. claims that OCC must show a substantial need for the 

subpoenaed discovery, under Ohio Civ. R. 45(C).21 That is mistaken under law and rule 

governing discovery in PUCO cases. Specifically, FirstEnergy Corp. says that Mr. 

Lisowski, FirstEnergy Corp.’s Vice President, Controller & Chief Accounting Officer 

“has no special knowledge of the FirstEnergy Ohio utilities’ compliance with corporate 

separation matters under O.A.C. Rule 4901:1-37-05(B)(11).”22 OCC’s document requests 

are “unduly burdensome and unreasonable” because OCC already has “many of the 

categories of documents sought.”23 Lastly, FirstEnergy Corp. complains about the 

number of documents responsive to OCC’s subpoena and that OCC’s document requests 

 
19 Id. at 50-51. 

20 Id. at 51-52. 

21 Motion to Quash at 5-7 (Mar. 10, 2022). 

22 Id. at 5. 

23 Id. at 6. 
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are somehow at odds with our representations about the number of documents produced 

thus far.24 FirstEnergy Corp.’s arguments should be rejected.  

At the outset, OCC notes that FirstEnergy Corp.’s reliance on Ohio Civ. R. 45(C) 

is misplaced. The PUCO’s rule for subpoenas, O.A.C. 4901-1-25, does not require OCC 

to demonstrate a substantial need to take Mr. Lisowski’s deposition. The Attorney 

Examiner deemed the subpoena was appropriate because the Attorney Examiner issued 

the subpoena. Moreover, FirstEnergy Corp. is required to produce records to determine 

whether the FirstEnergy Utilities complied with Ohio corporate separation 

requirements,25 so FirstEnergy Corp. should not be permitted to argue that a request for 

the parent company’s records is “unduly burdensome.” 

Also missing from FirstEnergy’s claim is that OCC’s discovery rights are 

protected by R.C. 4903.082, which states that “[a]ll parties and intervenors shall be 

granted ample rights of discovery.” See OCC v. PUC, 111 Ohio St.3d 300, 2006-Ohio-

5789. The PUCO has also adopted rules that broadly define the scope of discovery. 

O.A.C. 4901-1-16(B) provides: 

any party to a commission proceeding may obtain 
discovery of any matter, not privileged, which is relevant to 
the subject matter of the proceeding. It is not a ground for 
objection that the information sought would be 
inadmissible at the hearing, if the information sought 
appears reasonably calculated to lead to the discovery of 
admissible evidence. (Emphasis added.) 
 

Although OCC does not concede it must demonstrate a substantial need for the 

deposition, OCC in fact has a substantial need for this information from Mr. Lisowski. 

 
24 Id. at 7. 

25 R.C. 4928.18(B).  



8 

The FirstEnergy Utilities’ default position when OCC seeks records to investigate this 

case has been to argue that the utilities do not have possession, custody or control of the 

documents that OCC seeks.26 Now when OCC seeks records from FirstEnergy Corp. 

officers, FirstEnergy Corp. argues that it is unduly burdensome to produce the records. If 

FirstEnergy’s approach were allowed to prevail, OCC would not be entitled to obtain any 

documents. 

The deponent (Mr. Jason Lisowski) was named Vice President, Controller and 

Chief Accounting Officer of FirstEnergy beginning in March 2018. Mr. Lisowski 

continues to serve in that position. Mr. Lisowski appears to be familiar with the FERC 

audit and in fact provided FirstEnergy Corp.’s response to the audit on behalf of 

FirstEnergy Corp. Because FirstEnergy put such heavy reliance on complying with FERC 

corporate separation requirements (and not necessarily Ohio’s requirements),  

Mr. Lisowski’s familiarity with the FERC audit and FERC requirements (as 

evidenced by, for example, his response to FERC on FirstEnergy Corp.’s behalf for the 

audit) confirms his centrality to the corporate separation issues here. It is hard to believe 

that Mr. Lisowski, who responded to FERC on FirstEnergy Corp.’s behalf for the audit, 

would have no relevant information on FirstEnergy’s compliance with Ohio corporate 

separation laws. After all, the auditor noted that FirstEnergy’s strategy for complying 

with Ohio corporate separation requirements was based on attempting to comply with 

FERC code of conduct requirements.27  

 
26 See, e.g., In the Matter of the Review of the Political and Charitable Spending by Ohio Edison Company 

et al., Case No. 20-1502-EL-UNC, Motion to Compel Responses to Fifth and Seventh Sets of Discovery 
(June 29, 2021). 

27 Audit Report at 28 (Sept. 13, 2021). 



9 

Regarding OCC’s document requests, the PUCO should not buy into FirstEnergy 

Corp.’s “sleight of hand” assertion that OCC already has “many” of the “categories of 

documents” sought. All of the documents that OCC seeks are relevant, so OCC is entitled 

to all of the documents sought – not just “many” of the “categories” of documents 

sought.28 Further, OCC is entitled to question Mr. Lisowski under oath regarding the 

assertion that OCC already has “many” of the “categories of documents” – and have him 

specifically identify those documents responsive to OCC’s document requests.29  

The number of documents produced thus far, and the number of documents 

potentially responsive to OCC’s subpoena, are not germane. What is germane is that 

FirstEnergy Corp. produce all relevant documents.30 Considered in this appropriate light, 

OCC’s request for relevant documents from Mr. Lisowski (explained herein) is not at 

odds with OCC’s request for more time to review documents.31 

 The documents requested by OCC cannot be obtained from other sources. 

FirstEnergy should identify those sources if it claims otherwise. OCC would face undue 

hardship if it were deprived of these documents. OCC clearly has a substantial need for 

the documents that cannot be met through other means. And FirstEnergy Corp. has failed 

to show that producing the documents would be create an undue burden on it. In fact, 

FirstEnergy should show if it has undue burden. (via an affidavit). 

The Motion to Quash should be denied. 

 
28 Parties have broad rights to discovery under law, rule, and Supreme Court of Ohio precedent. See, e.g., 

R.C. 4903.082; O.A.C. 4901-1-16(B); OCC v. PUC, 111 Ohio St.3d 300 (2006). 

29 See Id. 

30 See Id. 

31 See O.A.C. 4901-1-24 (permitting parties to move for a protective order to, for example, conduct 
discovery on specified terms and conditions).  
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C. OCC’s subpoena duces tecum is not untimely. OCC’s subpoena is in 

consumers’ interest and does not violate the procedural schedule in 

this case.  

FirstEnergy Corp. asserts that the subpoena signed by the Attorney Examiner is 

“untimely and procedurally improper” because document discovery is closed.32 

FirstEnergy Corp.’s effort to prevent OCC’s fact-finding is, once again, wrong and 

contrary to the PUCO’s discovery rules. 

The PUCO rules only require that discovery be completed prior to the 

commencement of a hearing. O.A.C. 4901-1-17(A). The production of documents under 

the subpoena is intended to be completed prior to the hearing in this case, which is 

currently scheduled for May 9, 2022. 

FirstEnergy Corp., however, relies on an Entry of the PUCO that was issued many 

months ago,33 before the hearing date was rescheduled. At the time of that Entry, the 

discovery cut off was established consistent with O.A.C. 4901-1-17(A). Discovery was to 

be completed before the hearing was to take place. Unfortunately, in the last PUCO 

Entry,34 which set the new hearing date of May 9, 2022, the PUCO failed to establish a 

new discovery cut-off. We believe this to be an inadvertent omission by the PUCO. 

Most significantly, FirstEnergy Corp. is misstating a PUCO ruling about the 

discovery deadline. The Attorney Examiner allowed parties to conduct depositions 

regardless of the discovery cut-off.35  

 
32 Motion to Quash at 7-8 (Mar. 10, 2022). 

33 Entry (Oct. 12, 2021) setting a hearing date of Feb. 10, 2022, with discovery cut off Nov. 24, 2021. 

34 Entry (Feb. 10, 2022). 

35 Case No. 17-974-EL-UNC, Entry, at ¶18(a) (Sept. 17, 2021) (“The deadline for the service of 
discovery, except for notices of deposition, shall be set for November 1, 2021.”); Case No. 17-974-EL-
UNC, Entry, at ¶24(a) (Oct. 12, 2021) (extending discovery cut-off to Nov. 24, 2021). 



11 

Depositions of non-party deponents can be conducted, with attendance compelled 

through subpoenas. O.A.C. 4901-1-25(A) allows the PUCO (and those acting on its 

behalf) to issue a subpoena to compel a person to give testimony at a time and place 

specified and command such person to produce “books, papers, documents, or other 

tangible things.” O.A.C. 4901-1-25(D) allows parties to subpoena a person to attend and 

give testimony at a deposition, and “to produce designated books, papers, document, or 

other tangible things within the scope of discovery.” That is just what OCC has done, 

consistent with the Entry allowing depositions to go forward, despite a discovery cut-off. 

The Attorney Examiner did not rule that parties could not exercise their right to 

ask for documents to be produced at depositions. Nor did FirstEnergy Corp. or the 

FirstEnergy Utilities seek clarification of the Examiner’s ruling. The Attorney Examiner 

in fact signed OCC’s subpoena duces tecum.  

Unfortunately for consumers, OCC does not have subpoena power. (The General 

Assembly should change that.)  

An Attorney Examiner, on his or her own, may quash the subpoena.36 The 

Examiner did not do so here. 

FirstEnergy cites to several proceedings where the PUCO granted motions to 

quash the production of documents under a deposition subpoena.37 Those cases, however, 

did not involve the truly unique circumstances that surround the PUCO’s FirstEnergy 

investigation cases concerning FirstEnergy’s H.B. 6 activities. These cases stem from 

what has been described as “likely the largest bribery, money laundering scheme ever 

 
36 O.A.C. 4901-1-25(C). 

37 Motion to Quash at 4 (Mar. 10, 2022). 
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perpetrated against the people of the state of Ohio.” FirstEnergy Corp., the entity seeking 

to shut down OCC’s fact-finding, stands charged with a federal crime—a crime which it 

has admitted.38 

The Motion to Quash should be denied.39 

 
III. CONCLUSION 

The PUCO’s Attorney Examiner signed OCC’s subpoena, which is part of giving 

Ohioans the benefit of a full investigation of FirstEnergy’s corporate separation plan, 

including issues involving the FirstEnergy scandals. Under R.C. 4928.17_tthe PUCO 

must consider whether the plan satisfies the public interest. And the PUCO must consider 

whether the plan is sufficient to ensure the FirstEnergy Ohio Utilities do not extend 

undue preference or advantage to FirstEnergy affiliates, to the detriment of Ohio 

consumers. 

The documents subpoenaed from FirstEnergy’s Vice President, Controller & 

Chief Accounting Officer are discoverable under law and the Ohio Administrative Code. 

FirstEnergy’s Motion to Quash should be denied. Like the FERC documents the Attorney 

Examiner ordered to be produced in Case No. 20-1502, FirstEnergy Corp. should be 

producing the FERC audit documents sought in the subpoena duces tecum. 

  

 
38 United States of America v. FirstEnergy Corp., Case No. 1:21-cr-86, Deferred Prosecution Agreement 
(Jul. 22, 2021). 

39 Further, the discovery cut-off, except notices of deposition, has largely been overcome by unforeseen, 
recent events. Since it agreed to produce documents to OCC in October, FirstEnergy Corp. has been 
dilatory in producing documents. Also, there have been delays in obtaining documents from the PUCO in 
response to OCC’s public records request. Accordingly, OCC is preparing to file a motion for 
continuance, in consumers’ interest. 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

 

 

Jennifer L. Miller,    )    CASE NO. 5:20CV1743 

                                    ) 

            Plaintiff,              )    JUDGE JOHN R. ADAMS 

                                    )     

       -vs-                         ) 

                                    )     

Michael J. Anderson, et al.,    )    ORDER 

              ) 

                                    ) 

            Defendants.              ) 

 

 

 Within their February 22, 2022 responsive brief, Plaintiffs renewed their motion to stay 

this matter.  To ensure the record is clear, the renewed motion is DENIED. 

 The parties shall apprise the Court in advance of any days and times that they seek to use 

the courthouse facilities to conduct depositions. 

 IT IS SO ORDERED. 

 

Dated: March 24, 2022    /s/ John R. Adams_______________ 

       JOHN R. ADAMS 

       UNITED STATES DISTRICT JUDGE 
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