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BEFORE  
THE OHIO POWER SITING BOARD 

In the Matter of the Application of 
Kingwood Solar I LLC for a Certificate 
of Environmental Compatibility and 
Public Need  

) 
) 
) 
) 

Case No. 21-117-EL-BGN 

INTERLOCUTORY APPEAL AND REQUEST FOR CERTIFICATION OF 
KINGWOOD SOLAR I LLC, OR, IN THE ALTERNATIVE, REQUEST FOR 

CORRECTING ENTRY 

Pursuant to Ohio Adm.Code 4906-2-29, Kingwood Solar I LLC (“Kingwood” or the 

“Applicant”) submits this interlocutory appeal with regard to the Administrative Law Judge’s 

(“ALJ”) March 17, 2022 Entry, which inaccurately summarizes an oral ruling issued on March 15, 

2022 regarding the filing of rebuttal testimony.  During off-the-record discussions, Kingwood 

requested that it be allowed to submit rebuttal testimony and informed the ALJ regarding the 

number of witnesses Kingwood would present.  No other party requested leave to submit rebuttal 

testimony.  The March 17, 2022 Entry, however, inaccurately stated that Kingwood requested that 

all parties be allowed to submit rebuttal testimony and the Entry as written allows all parties to 

submit rebuttal testimony – an obvious error from the discussions had at the conclusion of the 

March 15, 2022 day of hearing.  Absent a clarifying entry, Kingwood submits this interlocutory 

appeal to correct the error.  The March 17, 2022 Entry is attached along with an excerpt of the 

relevant transcript from the March 15, 2022 hearing.   

Respectfully submitted, 

/s/ Michael J. Settineri 
Michael J. Settineri (0073369) Counsel of Record  
Jonathan Stock 0065637) 
Anna Sanyal (0089269) 
Nathaniel B. Morse (0099768) 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
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Columbus, Ohio 43215 
(614) 464-5462 
(614) 719-5146 (fax) 
mjsettineri@vorys.com 
jkstock@vorys.com 
aasanyal@vorys.com 
nbmorse@vorys.com  

Attorneys for Kingwood Solar I LLC 
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MEMORANDUM IN SUPPORT OF THE INTERLOCUTORY APPEAL AND 
REQUEST FOR CERTIFICATION OF KINGWOOD SOLAR I LLC, OR, IN THE 

ALTERNATIVE, REQUEST FOR CORRECTING ENTRY 

I. INTRODUCTION 

On March 15, 2022, at the conclusion of the evidentiary hearing, an off-the-record 

discussion was held regarding rebuttal witnesses and how many rebuttal witnesses Kingwood 

would present.  During that discussion, dates were set for the presentation of the rebuttal witnesses.  

After going back on the record, the Administrative Law Judge (“ALJ”) made an oral ruling 

instructing that rebuttal testimony be filed by no later than April 14, 2022.  Although no other party 

requested that it be allowed to submit rebuttal testimony (which would not make sense as only 

Kingwood would have the right to submit rebuttal testimony), the oral ruling was inaccurately 

memorialized in a subsequent ALJ Entry issued on March 17, 2022 allowing all parties, instead of 

just Kingwood, the opportunity to file rebuttal testimony.  Absent a clarifying entry to correct the 

error, Kingwood submits this interlocutory appeal to the Board because the ALJ Entry 

mischaracterizes Kingwood’s request to present rebuttal testimony, which was discussed off-the-

record, and the consequent oral ruling on March 15, 2022.  Based on prior precedent, Kingwood 

requests that the ALJ certify this interlocutory appeal and that the Board reverse the ALJ’s Entry 

to accurately reflect that only Kingwood will present rebuttal testimony.  To the extent the 

intervenors and Staff wish to seek leave to file sur-rebuttal testimony, any such request can be 

made at the conclusion of Kingwood’s rebuttal testimony.     

II. STANDARD OF REVIEW 

Ohio Adm.Code 4906-2-29 provides, in pertinent part, that any party that is adversely 

affected by a ruling can take an interlocutory appeal of that ruling to the Board if it is one of four 

specific rulings enumerated in paragraph (A) of the rule or if the appeal is certified to the Board 
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by the administrative law judge pursuant to paragraph (B) of the rule.  The administrative law 

judge may certify the appeal if “the appeal presents a new or novel question of interpretation, law, 

or policy” and is “taken from a ruling which represents a departure from past precedent and an 

immediate determination by the board is needed to prevent the likelihood of undue prejudice or 

expense to one or more of the parties, should the board ultimately reverse the ruling in question.”  

Ohio Adm.Code 4906-2-29(B).  Absent a clarifying entry by the ALJs to correct the error in the 

March 17, 2022 Entry, this interlocutory appeal warrants certification and a ruling from the Board 

given that the Entry as written would give all parties a right of rebuttal – rather than only Kingwood 

which is the only party that requested rebuttal testimony.  

III. ARGUMENT 

The March 17, 2022 Entry does not accurately reflect Kingwood’s off-the-record request 

to provide rebuttal testimony and the related March 15, 2022 oral ruling on this issue.  At the close 

of the March 15, 2022 day of hearing, counsel for Kingwood requested, off-the-record, that 

Kingwood be allowed to file rebuttal testimony.  Kingwood’s case in chief had not closed because 

of the future appearance of a subpoenaed Staff witness but discussions were had on the future 

schedule for hearing including that appearance and Kingwood’s rebuttal witnesses.  An off-the-

record conversation regarding the number of Kingwood’s rebuttal witnesses ensued between 

Kingwood counsel and the ALJ.  During those conversations, Kingwood did not request that other 

parties submit rebuttal testimony and no other party requested to submit rebuttal testimony.    After 

going back on the record, the ALJ made an oral ruling instructing that rebuttal testimony be filed 

by no later than April 14, 2022.   

The March 17, 2022 Entry, however, does not accurately reflect the discussions or oral 

ruling that resulted from those discussions.  Instead, the March 17, 2022 Entry states that “[a]t the 
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conclusion of testimony, counsel for Kingwood requested that the parties be granted the 

opportunity to file rebuttal testimony.”  The Entry also states that “[n]o party objected to the 

request.  Accordingly, the ALJ granted the request and instructed that rebuttal testimony be filed 

by no later than April 14, 2022.”  As explained above, the Entry’s summary does not accurately 

reflect the discussions held and the ruling issued on March 15, 2022.  Furthermore, the March 15, 

2022 transcript is silent on the issue of whether all parties have the opportunity to file rebuttal 

testimony (Tr. Vol. VII at 312: 12-25).   

Absent a clarifying entry from the ALJ, the Board should reverse the Entry and require a 

new entry be issued clarifying that only Kingwood will file rebuttal testimony.  If not reversed or 

corrected, the ALJ’s Entry represents a departure from past precedent by allowing all parties, 

instead of only the Applicant, to file rebuttal testimony.  See, e.g. In re Republic Wind, LLC, Case 

No. 17-2295-EL-BGN, Transcript Vol. VII (Nov. 25, 2019) at 1554: 22-25, 1555: 1-10 (allowing 

the applicant to file rebuttal testimony on the issue of aviation); In re Alamo Solar I, LLC, Case 

No. 18-1579-EL-BGN, Entry (Aug.21, 2019) at ¶ 8 (granting applicant’s request to file rebuttal 

testimony); In re Champaign Wind LLC, Case No. 12-160-EL-BGN, Transcript Vol. XII (Dec. 6, 

2012) at 3002: 12-18 (admitting rebuttal testimony about health effects on behalf of the applicant); 

and In re Buckeye Wind, LLC, Case No. 08-666-EL-BGN, Transcript Vol. IX (Nov. 20, 2009) at 

2253: 7-14 (allowing the applicant to file four pieces of rebuttal testimony).   

Undue prejudice will also result if the Entry is not corrected or clarified.  The Applicant 

has the right to rebut the direct testimony of the intervenors and Staff in this proceeding – and that 

was the topic of the off-the-record discussions.  Kingwood would suffer prejudice if the Entry is 

not clarified or corrected because it would be denied a right of true rebuttal to the intervenors and 

Staff’s direct testimony given the Entry’s allowance for other parties to file additional testimony 
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on the same day that Kingwood would file its rebuttal testimony.  If the Entry is not corrected, 

Kingwood would not be able to respond to the testimony of the other parties through direct 

testimony.  Failing to provide a right of rebuttal to the testimony of other parties in the proceeding 

would subject Kingwood to undue prejudice.   

Lastly, if a correcting entry is not issued by the ALJs, this interlocutory appeal should be 

certified because the appeal presents a new and novel question of interpretation, law and policy.  

An applicant’s right to provide rebuttal testimony is regularly provided in both Public Utilities 

Commission of Ohio and Board proceedings. As to policy, ensuring that a ruling matches off-the-

record discussions is just as important, as in this case where the off-the-record discussions focused 

solely on Kingwood’s request and plan to present rebuttal witnesses, culminating in the brief oral 

ruling setting dates to resume the hearing and a deadline for the filing of the rebuttal testimony.  

Also supporting certification, if necessary, is the departure from precedent and the undue prejudice 

that Kingwood will incur if the March 17, 2022 Entry is not corrected to accurately reflect the 

discussions had and the ruling issued on March 15, 2022.      

IV. CONCLUSION 

The ALJ’s March 17, 2022 Entry inaccurately memorializes Kingwood’s request to file 

rebuttal testimony and the oral ruling made that day.  Additionally, the Entry is a clear departure 

from past Board precedent and would result in undue prejudice to Kingwood.  As such, absent a 

clarifying entry from the ALJs, the appeal should be certified and the Board should issue a new 

entry permitting only Kingwood to file rebuttal testimony as was discussed at the March 15, 2022  

day of hearing.  To the extent the Entry is not clarified, Kingwood reserves the right to object to 

any rebuttal testimony filed by other parties.       

Respectfully submitted, 
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/s/Michael J. Settineri 
Michael J. Settineri (0073369) Counsel of Record  
Jonathan K. Stock (0065637) 
Anna Sanyal (0089269) 
Nathaniel B. Morse (0099768) 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
Columbus, Ohio 43215 
(614) 464-5462 
(614) 719-5146 (fax) 
mjsettineri@vorys.com 
jkstock@vorys.com 
aasanyal@vorys.com 
nbmorse@vorys.com  

Attorneys for Kingwood Solar I LLC 
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CERTIFICATE OF SERVICE 

The Public Utilities Commission of Ohio’s e-filing system will electronically serve notice 

of the filing of this document on the parties referenced on the service list of the docket card who 

have electronically subscribed to the case.  In addition, the undersigned certifies that a courtesy 

copy of the foregoing document is also being sent via electronic mail on March 22, 2022 to: 

Jodi J. Bair 
Werner L. Margard 

Jodi.bair@ohioattorneygeneral.gov 
Werner.margard@ohioattorneygeneral.gov 

Attorneys for Ohio Power Siting Board Staff 

Daniel A. Brown dbrown@brownlawdayton.com 
Attorney for Cedarville Township Trustees 

David Watkins 
Kevin Dunn 

dw@planklaw.com 
kdd@planklaw.com 

Attorneys for Xenia Township Trustees 

Lee A. Slone lee.slone@dinsmore.com 
Attorney for Miami Township Board of Trustees 

John E. Hart johnhart@cedarville.edu 
Attorney for In Progress LLC 

Charles D. Swaney cswaney@woh.rr.com 
Attorney for Tecumseh Land Preservation Association 

Jack A. Van Kley jvankley@vankleywalker.com 
Attorney for Citizens for Greene Acres, Inc.

Thaddeus M. Boggs 
Jesse Shamp

tboggs@fbtlaw.com 
jshamp@fbtlaw.com 

Attorneys for the Greene County Commissioners

Chad A. Endsley 
Leah F. Curtis 
Amy M. Milam 

cendsley@ofbf.org 
lcurtis@ofbf.org 
amilam@ofbf.org 

Attorneys for Ohio Farm Bureau Federation 

/s/Michael J. Settineri  
Michael J. Settineri 
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