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MEMORANDUM IN SUPPORT OF
MOTION FOR ORAL ARGUMENT BY
THE DAYTON POWER AND LIGHT COMPANY D/B/A AES OHIO

Oral argument is appropriate at any time during a proceeding upon motion by any

party:
"The commission, the legal director, the deputy legal director, or
an attorney examiner may, upon motion of any party or upon their
own motion, hear oral arguments at any time during a proceeding.
Such arguments may, in the discretion of the commission, the legal
director, the deputy legal director, or the attorney examiner, be
limited to one or more specific issues, and are subject to such time
limitations and other conditions as the commission, the legal
director, the deputy legal director, or the attorney examiner may
prescribe."

Ohio Adm. Code 4901-1-32.

Staff and several intervenors have asserted that AES Ohio's rates are frozen in this
case as a result of a Stipulation and Recommendation signed in another case. The Commission
should conduct oral argument on the issue of whether a rate freeze can lawfully be implemented

in this case for the following reasons.

First, the legal issues relating to the rate freeze are novel, and oral argument will
assist the Commission to evaluate them. Specifically, after AES Ohio terminated ESP III, it is
undisputed that the Commission was required ("shall") to implement the "provisions, terms, and
conditions of [AES Ohio's] most recent standard service offer." R.C. 4928.143(C)(2)(b). The

parties disagree about what that means.

It is AES Ohio's position that R.C. 4928.143(A) establishes that a "standard

service offer" includes "[o]nly" terms that are "authorized" by the ESP statute.! Further, the ESP

! See Initial Post-Hearing Brief of AES Ohio, pp. 6-11.



statute does not and cannot authorize the Commission to implement a rate freeze.?> Therefore,
the rate freeze was not an ESP term, was not a term of AES Ohio's "most recent standard service

offer," and was not reinstated when ESP I was reinstated.’

In contrast, Staff and several intervenors have asserted that the 2009 Stipulation
and Recommendation* that created ESP I includes a distribution rate freeze.> They assert that the

rate freeze was thus a term of ESP I, and was reinstated when ESP I was reinstated.

There are other novel issues as well. For example, AES Ohio has asserted that the
intervenors waived the rate freeze issue by failing to assert it earlier, and that the Commission is

barred by R.C. 4909.15(E) from freezing AES Ohio's rates.®

Oral argument would assist the Commission to evaluate these novel legal issues.

Second, the rate freeze issue is of vital importance to AES Ohio and its customers.
Specifically, AES Ohio currently has the lowest rates in the state (and would continue to do so
even if its application in this matter was approved as-filed).” AES Ohio's current rates were set
based upon a 2015 test year, and costs have increased significantly since then.® For example, the
cost to trim vegetation on a mile of AES Ohio's distribution lines has increased by 170% since

2015.°

2 See id.

3 See id.

4 AES Ohio Ex. 69.

5 Brief submitted on behalf of the Staff of the Public Utilities Commission of Ohio, pp. 3-9; Consumer Protection
Brief by Office of the Ohio Consumers' Counsel, pp. 9-12; Initial Brief of Industrial Energy Users, pp. 1-3; Post-
Hearing Brief by the Kroger Co., pp. 11-16; The Ohio Hospital Association's Initial Post-Hearing Brief, pp. 2-3;
Post-Hearing of the Ohio Manufacturers' Association Energy Group, pp. 18-25.

¢ See Initial Post-Hearing Brief of AES Ohio, pp. 13-22.

7 AES Ohio Ex. 19, pp. 6-7 and Ex. RJA-1; Tr. 114-17.

8 AES Ohio Ex. 95, p. 8.
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Due to its "fragile” financial condition,'® low rates and rising costs, AES Ohio has
been struggling to provide reliable service to its customers.'! In fact, AES Ohio has failed to
achieve its Commission-approved reliability metrics for 2017, 2019 and 2020 (2021 data is not

yet finalized)."”

AES Ohio has been operating under the assumption that a rate increase would be
implemented in this case, and has been spending more money than it is recovering in rates.'* If a
rate freeze were to be implemented in this case, AES Ohio would be forced to make drastic cuts
to its reliability-related expenditures, which will create significant new and additional challenges

to AES Ohio's ability to provide reliable service.'*

As but one example, the majority of AES Ohio's line maintenance and vegetation
management work is done by 364 contractors.”> When a significant storm hits AES Ohio's
service territory, AES Ohio redirects those contractors to storm restoration, so those persons are
vital to AES Ohio's storm restoration efforts.'® If a rate freeze were to be implemented, then
AES Ohio would be forced to cut 170 of those contractors, a 47% cut.!” That reduction would
significantly impair AES Ohio's ability not only to perform routine line maintenance but also to

respond to storms.!'®

19 In re AES Ohio's Application to Modernize Its Distribution Grid, Case No. 18-1875-EL-GRD, et al., Opinion and
Order 9 58 (June 16, 2021).

' AES Ohio Ex. 95, pp. 5-9.
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B 1d. at 10.

4 1d.

51d. at11.

16 1d.

17 1d.

18 1d.



In addition, AES Ohio would have to make significant cuts to its maintenance and
capital investment expenditures, which will further impair AES Ohio's ability to provide reliable

service.!”

A decision by this Commission to freeze AES Ohio's rates would thus make it
difficult, if not impossible, for AES Ohio to provide reliable service. Oral argument is thus
warranted in this case to allow the Commission to better evaluate the legal issues and

consequences of a Commission decision in this case.

The Commission should thus schedule oral argument in this case as soon as

possible after briefing is concluded.

9 Id. at 12-18.
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