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INSTANTER 

BY 

OFFICE OF THE OHIO CONSUMERS' COUNSEL 

 

 
The Office of the Ohio Consumers' Counsel ("OCC") moves for the PUCO to 

accept additional authority (in the attached Statement). The authority applies to OCC’s 

pending Motion for an Independent Auditor filed on October 27, 2021. In that filing, 

OCC requested an audit for FirstEnergy’s political and charitable spending in support of 

H.B. 6 and discussed the scope of the audit. 

The additional authority is an Opinion by the District of Columbia Court of 

Appeals dated December 28, 2021.1 The Opinion reversed and remanded a FERC ruling 

concerning the types of political spending that can be included in rates. The court held 

that spending on public relations, advertising, opinion polling and advocacy services to 

support a transmission line project cannot be included in rates. 

  O.A.C. 4901-1-06 allows for amendment of pleadings, upon motion for good 

cause shown. The good cause is to place before the PUCO this relevant ruling on what 

types of advocacy-related services can be included in rates. The relevance is that 

 
1 Newman v. FERC, No. 20-1324, 2021 U.S.App.LEXIS 38373 (D.C. Cir. Dec. 28, 2021). This opinion is 
attached to OCC’s Statement of Additional Authority. 
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FirstEnergy might have used these types of advocacy-related services to support H.B. 6 

and the subsequent referendum. Under this opinion, these types of advocacy-related 

services must now be deemed political spending in support of H.B. 6. Reasons for 

granting this motion and accepting the attached Statement of Additional Authority are 

more fully explained in the attached Memorandum in Support.  

 
Respectfully submitted, 
 
Bruce Weston (0016973) 
Ohio Consumers’ Counsel 
  
/s/ Maureen R. Willis 
Maureen R. Willis (0020847)  
Counsel of Record  
John Finnigan (0018689)  
Assistant Consumers’ Counsel 
  
Office of the Ohio Consumers’ Counsel 

65 East State Street, Suite 700 
Columbus, Ohio 43215 
Telephone [Willis]: (614) 466-9567 
Telephone [Finnigan]: (614) 466-9585 
Maureen.willis@occ.ohio.gov 
John.finnigan@occ.ohio.gov 
(willing to accept service by e-mail) 
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MEMORANDUM IN SUPPORT 

________________________________________________________________________ 
 

I. INTRODUCTION 

On September 8, 2020, the Office of the Ohio Consumers’ Counsel (“OCC”) filed 

motions for a corporate separation audit into FirstEnergy’s H.B. 6-related activities, an 

audit of whether FirstEnergy used consumer funds to support H.B. 6 and an audit of 

FirstEnergy’s use of distribution modernization rider funds.2 At the request of OCC,3 the 

Public Utilities Commission of Ohio began several investigations into FirstEnergy’s H.B. 

6-related activities.4  

The PUCO required the FirstEnergy Utilities to “show cause, by September 30, 

2020, demonstrating that the costs of any political or charitable spending in support of 

 
2 In the Matter of the Review of The Ohio Edison Company, The Cleveland Electric Illuminating Company, 

and The Toledo Edison Company’s Compliance with R.C. 4928.17 and the Ohio Adm. Code Chapter 

4901:1-37, Case Nos. 17-2474-EL-RDR & 17-974-EL-UNC Motion for a PUCO Investigation and 
Management Audit (Sept. 8, 2020). 

3 In the Matter of the Review of The Ohio Edison Company, The Cleveland Electric Illuminating Company, 

and The Toledo Edison Company’s Compliance with R.C. 4928.17 and the Ohio Adm. Code Chapter 

4901:1-37, Case Nos. 17-2474-EL-RDR & 17-974-EL-UNC Motion for a PUCO Investigation and 
Management Audit (Sept. 8, 2020). 

4 PUCO web page, FirstEnergy & HB 6 related cases, available at: 
https://puco.ohio.gov/wps/portal/gov/puco/utilities/electricity/resources/hb-6-related-investigations. 
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Am. Sub. H.B. 6, or the subsequent referendum effort, were not included, directly or 

indirectly, in any rates or charges paid by ratepayers in this state.”5  

OCC has recently learned of additional authority, unavailable at the time 

of the filing of OCC’s above-referenced filings. That authority is relevant to the PUCO’s 

consideration of these filings and it is attached in the form of a Statement of 

Additional Authority.  

The PUCO has previously allowed parties to provide additional authority after the 

filing of a pleading when such authority is issued after the filing of the pleading. In In re 

Application of Ohio Power Co. to Adopt a Final Implementation Plan for the Retail 

Stability Rider,6 for example, Industrial Energy Users-Ohio (“IEU”) filed a motion to 

dismiss. Several weeks after IEU filed its motion to dismiss, a court in another 

jurisdiction issued an opinion that was relevant to IEU’s motion. Accordingly, IEU filed 

a motion and request for the PUCO to consider this additional authority in support of the 

motion to dismiss. Over the utility’s objection, the PUCO granted the motion and allowed 

the additional authority to be considered.7 

Allowing a party to file additional authority under such circumstances is also 

consistent with Supreme Court of Ohio practice. Ohio Supreme Court Rule of Practice 

7.04(A) provides: “If a relevant authority is issued after the deadline has passed for filing 

a party’s jurisdictional memorandum, that party may file a citation to the relevant 

authority but shall not file additional argument.”  

 
5 In the Matter of the Review of the Political and Charitable Spending by Ohio Edison Company, The 

Cleveland Electric Illuminating Company, and The Toledo Edison Company, Case No. 20-1502-EL-UNC, 
Entry at ¶5 (Sept. 15, 2020).  

6 Case No. 14-1186-EL-RDR. 

7 Id., Finding & Order (Apr. 2, 2015). 
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Here, the additional authority that OCC seeks to offer is a December 28, 2021 

ruling by the District of Columbia Court of Appeals. The Opinion limited the types of 

political spending that can be collected from consumers. The court held that spending on 

public relations, advertising, opinion polling and advocacy services to support a 

transmission line project cannot be included in rates. This authority should apply to the 

PUCO in this investigation proceeding determining whether costs of any political or 

charitable spending in support of Am. Sub. H.B. 6 were charged to consumers, or the 

subsequent referendum effort. Because that ruling occurred after OCC filed its motion for 

an audit, there was no way for OCC to have included the ruling in its earlier filings.  

 
II. CONCLUSION 

OCC has identified the applicable authority and explained why it is pertinent. 

Thus, OCC meets the standard set by PUCO precedent, and the standard set by the 

Supreme Court of Ohio, for providing additional authority. OCC therefore respectfully 

requests that the PUCO grant its Motion to Accept Statement of Additional Authority. 

Respectfully submitted, 
 
Bruce Weston (0016973) 
Ohio Consumers’ Counsel 
  
/s/ Maureen R. Willis 
Maureen R. Willis (0020847) 
Counsel of Record  
John Finnigan (0018689)  
Assistant Consumers’ Counsel 
Office of the Ohio Consumers’ Counsel 

65 East State Street, Suite 700 
Columbus, Ohio 43215 
Telephone [Willis]: (614) 466-9567 
Telephone [Finnigan]: (614) 466-9585 
Maureen.willis@occ.ohio.gov 
John.finnigan@occ.ohio.gov 
(willing to accept service by e-mail) 
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 The additional authority in support of OCC’s motion for an audit is a ruling from 

the District of Columbia Court of Appeals on December 28, 2021 and is attached hereto. 

The Opinion reversed and remanded a FERC ruling concerning the types of political 

spending that can be included in rates. The court held that spending on public relations, 

advertising, opinion polling and advocacy services to support a transmission line project 

that was later withdrawn cannot be included in rates. 

The case concerned a transmission line project known as the Potomac 

Appalachian Transmission Highline Project (“PATH”) that was later withdrawn. That the 

transmission line project was never completed had no bearing on cost collection. FERC’s 

regulations allow transmission companies to collect the costs for abandoned projects 

when the project was abandoned for reasons beyond the company’s control. The 

abandonment occurred because an updated PJM reliability study concluded that the 

transmission line was no longer needed for reliability purposes. This was deemed as 

beyond the transmission company’s control, so the project qualified for cost collection. 
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PATH’s owners tried to include in their formula transmission rates certain costs 

related to advocacy for the project. The District of Columbia Court of Appeals described 

these costs as follows: 

From 2009 through 2011, PATH spent more than $6 
million on various activities to support its applications for 
Certificates [of Public Convenience and Necessity]. Through  
hired public relations contractors, PATH organized "reliable  
power coalitions" that would recruit individuals—often  
prominent business and labor leaders—to testify before the  
state utility commissions in support of PATH's certificate 
applications. PATH's contractors also polled public 
opinion of the project, ran promotional advertisements, 
and sent lobbyists to persuade state officials that the 
Certificates should be granted.8 
 

 PATH’s owners initially classified these costs as above-the-line costs to be 

collected in rates. The District of Columbia Court of Appeals, however, ruled that these 

costs should have been included in Account 926.4 – “Expenditures for Certain Civic, 

Political and Related Activities,” a below-the-line account that is not included in rates. 

Respectfully submitted, 
 
Bruce Weston (0016973) 
Ohio Consumers’ Counsel 
  
/s/ Maureen R. Willis 
Maureen R. Willis (0020847) 
Counsel of Record  
John Finnigan (0018689)  
Assistant Consumers’ Counsel 
Office of the Ohio Consumers’ Counsel 

65 East State Street, Suite 700 
Columbus, Ohio 43215 
Telephone [Willis]: (614) 466-9567 
Telephone [Finnigan]: (614) 466-9585 
Maureen.willis@occ.ohio.gov 
John.finnigan@occ.ohio.gov 
(willing to accept service by e-mail) 

 
8 Id. at 4-5. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of this Motion to Accept Statement of Additional 

Authority was served on the persons listed below via electronic transmission, this 11th 

day of January 2022. 

       /s/ Maureen R. Willis 

       Maureen R. Willis 
       Counsel of Record 
  

 
The PUCO’s e-filing system will electronically serve notice of the filing of this document 
on the following parties: 
 
 

SERVICE LIST 

 

werner.margard@ohioAGO.gov 
Sarah.Feldkamp@OhioAGO.gov 
Thomas.Lindgren@OhioAGO.gov 
rlazer@elpc.org 
rkelter@elpc.org 
trhayslaw@gmail.com 
leslie.kovacik@toledo.oh.gov 
evan.betterton@igs.com 
joe.oliker@igs.com 
michael.nugent@igs.com 
mkurtz@BKLlawfirm.com 
kboehm@BKLlawfirm.com 
jkylercohn@BKLlawfirm.com 
mwise@mcdonaldhopkins.com 
trent@hubaydougherty.com 
 
 
Attorney Examiners: 
Gregory.price@puco.ohio.gov 
Megan.addison@puco.ohio.gov 
Jacqueline.st.john@puco.ohio.gov 

bknipe@firstenergycorp.com 
mrgladman@jonesday.com 
mdengler@jonesday.com 
radoringo@jonesday.com 
sgoyal@jonesday.com 
dborchers@bricker.com 
dparram@bricker.com 
rmains@bricker.com 
ctavenor@theOEC.org 
rdove@keglerbrown.com 
mpritchard@mcneeslaw.com 
bmckenney@mcneeslaw.com 
Bojko@carpenterlipps.com 
Donadio@carpenterlipps.com 
 

 
 

 























































This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

1/11/2022 3:38:51 PM

in

Case No(s). 20-1502-EL-UNC

Summary: Motion Motion to Accept Statement of Additional Authority Regarding
OCC’s Motion for an Independent Auditor, Instanter by Office of the Ohio
Consumers' Counsel electronically filed by Ms. Alana M. Noward on behalf of Willis,
Maureen R.


	A96bx84h_k22x41_gw4.tmp

