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I. INTRODUCTION 

On August 31, 2021, a Stipulation and Recommendation (Stipulation)1 was filed in these 

proceedings that, if approved, will resolve nine cases (eighteen total proceedings), some of which 

have been pending before the Public Utilities Commission of Ohio (Commission) for more than 

seven years. This Stipulation provides numerous benefits to the parties, as well as to the 

competitive natural gas market in southwest Ohio. Most significantly, it resolves highly contested 

cost recovery for environmental investigation and remediation without increasing any rates, and 

instead results in credits flowing back to customers and an overall rate decrease for natural gas 

customers of Duke Energy Ohio, Inc. (Duke Energy Ohio or the Company). The Stipulation does 

this by establishing terms that include, but are not limited to the following: 

• Complete resolution of manufactured gas plant (MGP) cost recovery issues for 
calendar years 2013 through 2019 without any increase in rates;2 

• Immediate bill credits to natural gas customers and an overall reduction in natural 
gas base rates, reflecting impacts of the Tax Cuts and Jobs Act of 2017 (TCJA);3 

• Creation of two natural gas bill assistance programs for qualifying, low-income 
customers, including one specifically for senior citizens;4 

• A commitment to file future applications to implement a competitively bid, 
wholesale natural gas auction by way of a standard service offer (SSO) and a new 
price-to-compare message;5 

• Establishment of conditions precedent for a potential future application for 
recovery of costs of MGP remediation within the Ohio River;6 and 

• Provision of natural gas customers’ shadow billing data to the Office of the Ohio 
Consumers’ Counsel (OCC).7 

 

 
1 Joint Ex. 1, Stipulation and Recommendation (Admitted Nov. 18, 2021). 
2 Id. ¶ III.A.8. 
3 Id. ¶ III.A.9, III.A.10, III.A.14, and III.A.18c. 
4 Id. ¶ III.A.18. 
5 Id. ¶¶ III.B and III.C.  
6 Id. ¶ III.A.17. 
7 Id. ¶ III.C.25. 



 
2 

The resolved cases are complex and the parties to these proceedings have devoted countless 

hours, spanning, in some instances, more than seven years, to arrive at the resolution now pending 

Commission approval. The earliest of these proceedings relates to incremental cost recovery to 

remediate two former MGP sites once used by Duke Energy Ohio to provide service to customers. 

The MGP-related cases address recoverability of more than $85 million in MGP investigation and 

remediation expense pending in annual cost recovery filings for calendar years 2013 through 2019, 

as well as the appropriateness of additional deferral accounting for environmental investigation 

and remediation beyond 2019. The lack of resolution of these issues has created significant 

financial uncertainty for the Company and unpredictability of rates for its customers.  

The issues involving the TCJA were equally complex, with disagreement over the 

appropriate valuation of impacts of the TCJA and the timing for providing credits to customers. 

These TCJA issues have, likewise, remained unresolved since 2018. The Stipulation provides 

finality to these highly contested cases and an accelerated return of benefits to customers.  

The parties participating in these lengthy negotiations include OCC, the Ohio 

Manufacturers Association Energy Group (OMAEG), the Ohio Energy Group (OEG), Ohio 

Partners for Affordable Energy (OPAE), The Kroger Company (Kroger), Staff of the Commission 

(Staff), and Duke Energy Ohio. The signatory parties include the Company, OCC, Staff, and OEG 

(collectively, the Signatory Parties). Notably, the Stipulation was unopposed by all others who had 

intervened by that point (collectively, the Non-Opposing Parties). These Signatory and Non-

Opposing parties (collectively, the Settling Parties) are highly experienced, having participated in 

countless proceedings before this Commission and were represented by experienced counsel. 

These parties encompass stakeholder interests that include the natural gas utility, residential 

customers, low-income customers, commercial customers, industrial customers, and Staff, who 
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impartially represents all interests.8 The Stipulation, many months in the making, was the result of 

lengthy negotiations. At the time of filing, the Stipulation was unopposed by all parties to the 

eighteen total proceedings included therein.  

The Stipulation represents a fair, reasonable, and comprehensive resolution of all issues 

raised by both the Signatory Parties and the Non-Opposing Parties.9 It is a compromise reached 

by a diverse cross-section of Duke Energy Ohio’s customers and Staff. The provisions of the 

Stipulation are designed such that they work in tandem with one another to create a logical and 

meaningful regulatory framework and complete resolution. Thus, the provisions are interwoven 

so that, as a package, the Stipulation delivers benefits that will provide customers with value. The 

value concepts are immediate and meaningful for customers and the Company. The issue now 

before the Commission is whether this Stipulation, as a total settlement package, is reasonable and 

should be approved in accordance with a well-established three-part test.  

Post-Stipulation Intervening Parties Interstate Gas Supply, Inc., (IGS) and Retail Energy 

Supply Association (RESA) were given a fair opportunity to present their opposition through these 

proceedings and have not shown that the Stipulation, as a total package, is unreasonable, or fails 

any component of the three-part test. Again, the issue is whether the totality of the settlement as a 

package is reasonable. It is not whether any individual issue or component, on a stand-alone basis, 

passes the test.10 The Commission should approve the Stipulation without modification.  

 
8 In the Matter of the Regulation of the Purchased Gas Adjustment Clause Contained Within the Rate Schedules of 
Duke Energy Ohio, Inc., and Related Matters, Case No. 15-218-GA-GCR, et al., Opinion and Order, pp. 20-21 
(September 7, 2016) (“Staff impartially represents the interests of all stakeholders, including residential customers.”).  
9 Joint Ex. 1, Stipulation and Recommendation (Admitted Nov. 18, 2021). 
10 See In the Matter of the Application of Ohio Power Company for an Increase in Electric Distribution Rates, Case 
No. 20-585-EL-AIR, et al., Opinion and Order ¶ 131 (Nov. 17, 2021) (“We emphasize that the Commission must 
evaluate the benefits of the Stipulation as a package and each provision of the Stipulation need not provide a direct 
and immediate benefit to ratepayers and the public interest.”). 
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II. BACKGROUND OF THE RESOLVED PROCEEDINGS 

A. Summary of the MGP-Related Proceedings. 

In 2009, Duke Energy Ohio first requested authorization to defer “all environmental 

investigation and remediation costs incurred . . . after January 1, 2008, in compliance with state 

and federal regulations,”11 with the expectation that the majority of such costs would stem from 

investigation and remediation of the MGP sites.12 After “review[ing] . . . the applicable federal 

and state rules and statutes,” the Commission “f[ound] that these environmental investigation and 

remediation costs are business costs incurred by Duke in compliance with Ohio regulations and 

federal statutes,” and authorized deferral.13 The Commission noted that any actual recoveries of 

the deferred amounts would have to be addressed in future proceedings.14  

The Company’s first application to recover MGP investigation and remediation costs was 

through its 2012 natural gas base rate case proceeding, Case No. 12-1685-GA-AIR, et al. (2012 

Gas Rate Case).15 In that case, the Company, among other things, sought recovery of (1) 

approximately $57.9 million for MGP remediation costs, and (2) approximately $5 million in 

carrying costs.16 By Opinion and Order dated November 13, 2013, the Commission authorized the 

recovery of approximately $55 million in environmental investigation and remediation expense 

incurred between 2008 and 2012, and further established the mechanism (Rider MGP) pursuant to 

which subsequently incurred investigation and remediation costs would be recovered annually 

 
11 In the Matter of the Application of Duke Energy Ohio, Inc., for Authority to Defer Environmental Investigation and 
Remediation Costs, Case No. 09-712-GA-AAM, Finding and Order, p. 2 (November 12, 2009) (Commission 
paraphrasing Company’s request). 
12 Id., p. 1. 
13 Id., p. 3. 
14 Id., pp. 3-4. 
15 In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in its Natural Gas Distribution Rates, 
Case No.12-1685-GA-AIR, et al., Opinion and Order, p. 58. (November 13, 2013). 
16 Id. 
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(Gas Rate Case Order).17 The Commission held that “it is undisputed on the record that [Duke 

Energy Ohio] has the societal obligation to clean up these [MGP] sites for the safety and prosperity 

of the communities in those areas . . . therefore, these costs are a current cost of doing business.”18 

The Gas Rate Case Order established dates by which such deferral authority would end based upon 

a Commission-established ten-year period from the date that Duke Energy Ohio “became aware 

of the changing of the conditions” at the two MGP sites (East End and West End sites), which it 

determined to be 2006 and 2009, respectively.19 Thus, the Commission initially limited the period 

for which the Company could continue to defer and recover remediation costs incurred to 

December 31, 2016, for the East End site and December 31, 2019, for the West End site.20 

However, recognizing that exigent circumstances could render such ten-year periods unreasonable, 

the Commission expressly provided Duke Energy Ohio with the right to seek an extension of the 

deferral and the related recovery periods.21  

On May 16, 2016, Duke Energy Ohio filed its application in Case No. 16-1106-GA-AAM, 

et al., requesting an extension of its deferral authority for expenses incurred in investigating and 

remediating the East End MGP site.22 The Company explained that such an extension was 

necessary due to exigent circumstances that were beyond the Company’s control.23 On December 

21, 2016, the Commission issued its Finding and Order in the Extension Case, granting the 

Company a three-year extension, lasting until December 31, 2019, for continued deferral authority 

 
17 In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in its Natural Gas Distribution Rates, 
Case No. 12-1685-GA-AIR, et al., Opinion and Order, pp. 70-74 (November 13, 2013) (hereinafter the Gas Rate Case 
Order). 
18 Gas Rate Case Order, p. 59 (November 13, 2013). 
19 Gas Rate Case Order, p. 72 (November 13, 2013). 
20 Id. p. 74. 
21 Id. p; 72; See also, In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in its Natural Gas 
Distribution Rates, Case No. 12-1685-GA-AIR, et al., Entry on Rehearing, p. 4 (January 8, 2014). 
22 In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Defer Environmental Investigation and 
Remediation Costs, Case No. 16-1106-GA-AAM, et al., Application (May 16, 2016) (hereinafter the Extension Case). 
23 Id. pp. 6-12. 
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for environmental investigation and remediation costs at the East End site.24 Once again, the 

Commission provided the Company with the right to seek further extensions upon a showing of 

exigent circumstances.25  

The Gas Rate Case Order was timely appealed to the Ohio Supreme Court (Court), and on 

June 29, 2017, the Court affirmed the Commission, finding that remediation costs were service-

related and recoverable through rates under R.C. 4909.15(A)(4).26 The Court acknowledged, “[a]s 

the current owner or operator of facilities from which there is a release or threatened release of 

hazardous material, Duke is liable for remediation of the MGP sites under the Comprehensive 

Environmental Response, Compensation and Liability Act (CERCLA).”27 Furthermore, the Court 

confirmed that such legally mandated costs incurred in providing service are recoverable.28 

In 2019, the Company filed its second application requesting Continued Deferral Authority 

of the Company’s MGP expenses beyond December 31, 2019 (2019 Deferral Extension Case).29 

The Company argued that additional deferral authority for environmental investigation and 

remediation at its East End MGP site was justified based upon exigent circumstances beyond the 

Company’s control.30 No hearing has occurred, and the 2019 Deferral Extension Case remains 

unresolved.  

In accordance with the Commission’s 2012 Gas Rate Case Order, as affirmed by the Court, 

Duke Energy Ohio has applied annually to recover its incremental environmental investigation 

and remediation costs related to the former MGP sites. Applications for recovery of MGP 

investigation and remediation expense related to calendar years 2013 through 2019 have been 

 
24 Extension Case, Finding and Order, p. 1 (December 21, 2016). 
25 Id. p. 14. 
26 In re Application of Duke Energy Ohio, Inc., 150 Ohio St. 3d 437, pp. 441-443 (June 29, 2017). 
27 Id. p. 438; citing 42 U.S.C. 9601, et seq. 
28 Id. 
29 In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Continue Deferral of Environmental 
Investigation and Remediation Costs, Case No. 19-1085-GA-AAM, et al., (Application) (May 10, 2019).   
30 Id. pp. 12-28 
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submitted and reviewed by Staff, yet remain unresolved.31 Issues involving cost recovery of MGP 

investigation and remediation expenditures incurred between January 1, 2013 and December 31, 

2018 have been litigated and briefed by the parties (Litigated MGP Proceedings). Neither the 

Company’s application for 2019 MGP cost recovery nor the Company’s 2019 Deferral Extension 

Case Application were litigated prior to the filing of the Stipulation.  

As reflected in Table 4 in the July 23, 2020 Report by the Staff of the Public Utilities 

Commission filed in Case No. 20-53-GA-RDR, et al., (Staff Exhibit 1), approximately $85 million 

in incremental MGP investigation and remediation expense that the Company has incurred 

between January 1, 2013 and December 31, 2019, is currently at issue.32 Parties, including Staff, 

have disagreed for years over the amount of expense and areas of remediation that are appropriate 

and eligible for recovery. Staff’s recommended disallowances were based upon disputed 

geographic boundaries of the MGP sites. Although Staff did not challenge the prudence of the 

environmental investigation and remediation activities or costs that the Company incurred in any 

of its previously issued reports of investigation, OCC did challenge the prudence of the Company’s 

remediation activities. Cost-recovery for MGP remediation and investigation has been highly 

controversial and such disputes have been ongoing for many years. The Stipulation, if approved 

without material modification, will put these issues to rest without ongoing lengthy appeals by the 

 
31See In the Matter of the Application of Duke Energy Ohio, Inc., for an Adjustment to Rider MGP Rates, Case No. 
14-375-GA-RDR et al., (Application)(March 31, 2014); In the Matter of the Application of Duke Energy Ohio, Inc., 
for an Adjustment to Rider MGP Rates, Case No. 15-452-GA-RDR et al., (Application)(March 31, 2015); In the 
Matter of the Application of Duke Energy Ohio, Inc., for an Adjustment to Rider MGP Rates, Case No. 16-542-GA-
RDR et al., (Application)(March 31, 2016); In the Matter of the Application of Duke Energy Ohio, Inc., for an 
Adjustment to Rider MGP Rates, Case No. 17-596-GA-RDR et al., (Application)(March 31, 2017); In the Matter of 
the Application of Duke Energy Ohio, Inc., for an Adjustment to Rider MGP Rates, Case No. 18-283-GA-RDR et al., 
(Application)(March 28, 2018); In the Matter of the Application of Duke Energy Ohio, Inc., for an Adjustment to Rider 
MGP Rates, Case No. 19-174-GA-RDR et al., (Application)(March 29, 2019); and ); In the Matter of the Application 
of Duke Energy Ohio, Inc., for an Adjustment to Rider MGP Rates, Case No. 20-53-GA-RDR et al., 
(Application)(March 31, 2020). 
32 Staff Ex. 1, A Report by the Staff of the Public Utilities Commission of Ohio, p. 7, (Admitted Nov. 18, 2021). 
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parties who have been involved with these issues from the outset, and with no increase in customer 

rates.  

B. Summary of the TCJA Proceedings. 
 

On December 21, 2018, Duke Energy Ohio filed its application in Case No. 18-1830-GA-

UNC, et al., to begin flowing the benefits of the TCJA back to natural gas customers.33 In its 

application, the Company proposed to do this via a twofold process: by decreasing natural gas base 

rates and by creating a discrete rider (Rider GTCJA).34 Staff recommended accepting the 

Company’s proposal, subject to several modifications.35 Duke Energy Ohio and Staff agreed on 

most aspects of rate design, including but not limited to the calculation of the deferral for the 

reduced corporate federal income tax (FIT) rate since January 1, 2018 (Stub Period Deferral), the 

amortization of protected Excess Accumulated Deferred Income Taxes (EDITs), and Staff’s 

recommendation to true up Rider GTCJA annually with regard to credits for EDIT amortization. 

However, material disputes remained and the case was litigated.  

The material disputes involved how the benefits should flow through to customers and 

whether or not customers should only receive the benefits of excess deferred income taxes for 

plant and certain deferrals that are actually reflected in base rates. The Company, among other 

things, argued that the Commission should reject two of Staff’s recommended modifications to: 

(1) include the proposed base rate decrease as a component of Rider GTCJA, instead of the 

administratively simpler proposal from the Company to adjust base rates, and (2) use the 

Company’s balance sheet as of December 31, 2017, as the basis for calculating the balances for 

 
33 See In the Matter of the Commission’s Investigation of the Financial Impact of the Tax Cuts and Jobs Act of 2017 
on Regulated Ohio Utility Companies, Case No. 18-47-AU-COI, Finding and Order, p. 18 (Oct. 24, 2018) (directing 
rate-regulated utilities to file applications to pass back TCJA benefits).  
34 In the Matter of the Application of Duke Energy Ohio, Inc., to Establish a Rider to Credit Its Natural Gas Customers 
with the Benefits of the Tax Cuts and Jobs Act, Application, pp. 4-5 (Dec. 21, 2018) (Duke Energy Ohio Ex. 1, Case 
No. 18-1830-GA-UNC, et al., (Admitted Aug. 7, 2019)). 
35 Case No. 18-1830-GA-UNC, et al., Staff Ex. 1, Review and Recommendations of the Staff of the Public Utilities 
Commission of Ohio, pp. 4-5. 
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both “normalized” (also referred to as “protected”) and “non-normalized” (also known as 

“unprotected”) EDITs, instead of the date of the last base rate case, March 31, 2012, as proposed 

by the Company and as had already been done by another utility.36 On brief, the Company further 

argued that the Commission should consider excluding any direct refund for the Stub Period 

Deferral from its TCJA decision, and permit the Company to make a proposal in a separate 

proceeding for a more optimal solution that allocates those amounts to existing deferred costs to 

avoid creating unnecessary rate volatility for customers.37 The Stipulation here does that very thing 

by leveraging TCJA proceeds to offset increases for the MGP costs, but in a way that not only 

wholly offsets those costs, but results in both credits and overall rate reductions for customers as 

well as other tangible benefits.  

C. Resolution of the Proceedings. 

On August 31, 2021, following many months of negotiations, a comprehensive and detailed 

settlement was filed in these proceedings that, at the time, was unopposed by all intervening parties 

involved in one or more of the eighteen underlying proceedings. The Stipulation resolves all issues 

raised by the Settling Parties. Contemporaneously with the filing of the Stipulation, the Company 

submitted the Direct Testimony of Amy B. Spiller, President of Duke Energy Ohio,38 and the 

Supplemental Testimony of Sarah E. Lawler, Vice President of Rates and Regulatory Strategy39 

for Duke Energy Ohio, both in Support of the Stipulation. Ms. Lawler and Ms. Spiller summarize 

 
36 Case No. 18-1830-GA-UNC et al., Duke Energy Ohio Ex. 1, Direct Testimony of William Don Wathen, pp. 19-28, 
(Admitted Aug. 7, 2019). 
37 In the Matter of the Application of Duke Energy Ohio, Inc., for Implementation of the Tax Cuts and Jobs Act of 
2017, Case No. 18-1830-GA-UNC et al., Initial Post Hearing Brief of Duke Energy Ohio, Inc., pp 21-23 (Sept. 11, 
2019); see also In the Matter of the Application of Columbia Gas of Ohio, Inc. for Approval of an Alternative Form 
of Regulation to Establish a Capital Expenditure Program Rider Mechanism, Case No. 17-2202-GA-ALT, Opinion 
and Order, pp. 20, 28 (November 28, 2018).  
38 Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller (Admitted Nov. 18, 2021). 
39 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler (Admitted Nov. 18, 2021). 
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the proceedings, explain the Stipulation, the benefits to customers, and how the Stipulation is 

reasonable and satisfies the Commission’s well-established three-part test.  

Then, on September 17, 2021, IGS moved to intervene in these proceedings, identifying 

three specific provisions of the Stipulation, which in IGS’s opinion impact the competitive market 

and support its intervention.40 The three issues of concern to IGS involved Duke Energy Ohio’s 

commitment to: 1) “transition from its long-standing Gas Cost Recovery (“GCR”) mechanism to 

a competitive Standard Service Offer (“SSO”) auction format for natural gas supply;” 2) provide 

“twenty-four months of aggregate shadow billing data to [OCC] on an ongoing basis;” and 3) 

“implement billing system changes that will include the Price-to-Compare on all shopping 

customer bills.”41 On September 29, 2021, RESA also moved to intervene citing those same three 

provisions as reasons supporting its intervention.42  

On October 15, 2021, the Attorney Examiner established a procedural schedule, including 

accelerated discovery, and over the objections of several of the existing parties, granted 

intervention to both RESA and IGS, limiting their participation to the three specific issues they 

identified as justifying intervention.43  

On November 12, 2021, RESA and IGS jointly submitted the direct testimony of three 

witnesses: 1) James H Cawley, a regulatory utility lawyer licensed in Pennsylvania but not Ohio;44 

2) Frank Lacy, President of Electric Advisors Consulting, LLC;45 and James L. Crist, President of 

Lumen Group, Inc., a consulting firm.46 The three joint witnesses’ testimonies can be broadly 

summarized as opposing the Stipulation’s inclusion of the three above-listed items identified by 

 
40 IGS Motion to Intervene, p. 5 (Sept. 17, 2021). 
41 Id., p.5 
42 RESA Motion to Intervene, p. 5 (Sept. 29, 2021). 
43 Entry, ¶ 36 (Oct. 15, 2021). 
44 RESA/IGS Ex. 1 (Admitted Nov. 18, 2021). 
45 RESA/IGS Ex. 2 (Admitted Nov. 18, 2021). 
46 RESA/IGS Ex. 3 (Admitted Nov. 18, 2021). 
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IGS and RESA as justifying their intervention. An evidentiary hearing was conducted on 

November 18, 2021, during which IGS and RESA were given the opportunity to challenge the 

reasonableness of the Stipulation as it relates to the inclusion of the three-identified commitments. 

III. SUMMARY OF THE STIPULATION 
 
A. Overview of the Settlement Terms and Benefits 

The Stipulation provides numerous benefits to the Company’s natural gas customers and 

affords clarity and certainty for all stakeholders by resolving these complex and long-pending 

regulatory proceedings. This comprehensive settlement resolves nine proceedings (eighteen total 

cases), including: 1) Duke Energy Ohio’s seven pending requests to adjust Rider MGP for the 

periods of January 1, 2013, through December 31, 2019;47 2) Duke Energy Ohio’s request to 

implement the TCJA, including Rider GTCJA;48 and 3) Duke Energy Ohio’s request to extend its 

MGP deferral authority for ongoing investigation and remediation beyond December 31, 2019.49  

The Stipulation brings finality to disputed issues of recovery of MGP investigation and 

remediation costs already incurred in a manner that eliminates customers’ obligation to pay for 

such costs via Rider MGP. It also eliminates customers’ exposure to additional and specific MGP 

investigation and remediation costs at the inaccessible areas of the East End MGP site that will 

occur in the future.50 It limits the Company’s ability to seek additional MGP remediation deferral 

authority by imposing consumer protections through agency confirmation of ongoing remediation 

with specific time limitations on the Company’s ability to obtain such confirmation and make a 

future application. It brings finality to disputes regarding the allocation of over $50 million in net 

 
47 Supra fn 30. 
48 In the Matter of the Application of Duke Energy Ohio, Inc., to Establish a Rider to Credit Its Natural Gas Customers 
with the Benefits of the Tax Cuts and Jobs Act, Application, pp.4-5 (Dec. 21, 2018) (Duke Energy Ohio Ex. 1, Case 
No. 18-1830-GA-UNC, et al., (Admitted Aug. 7, 2019)). 
49 In the Matter of the Application of Duke Energy Ohio, Inc., for Authority to Defer Environmental Investigation and 
Remediation Costs, Case No. 19-1085-GA-AAM, et al., Application (May 10, 2019). 
50 Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 16 (Admitted Nov. 18, 2021). 
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insurance proceeds the Company was able to negotiate with carriers possessing policies that the 

Company argued covered the MGP remediation (Insurance Proceeds). The Stipulation resolves 

the TCJA proceedings by accelerating the benefits of the EDITs afforded to customers to insulate 

customers from any increases in rates due to MGP costs incurred since 2013.  

The benefits of this Stipulation are not only reflected in the resolution of known MGP-

related liabilities, as it makes provision for a reduction in current natural gas base rates and a 

significant bill credit for all-natural gas customers.51 The Stipulation creates two utility bill 

assistance programs for qualifying low-income natural gas customers with certain dollars 

specifically targeted towards senior citizens who have been particularly impacted by the COVID-

19 pandemic. Finally, the Stipulation supports the expansion of the competitive natural gas market 

as it commits the Company to seek authority to transition from the current GCR process to an SSO 

through which natural gas supply would be competitively procured via a wholesale auction. This 

Stipulation supports Duke Energy Ohio’s financial health by resolving the uncertainty regarding 

cost recovery in a way that provides finality among the Settling Parties, which is fundamental to 

maintaining good credit standings, all the while mitigating against abrupt cost increases for 

customers. 

B. Resolution of the Cost Recovery Issues 

The Stipulation provides a solution for known MGP investigation and remediation costs 

that have already been incurred and that will have to occur in the near future upon becoming 

accessible through retirement and decommissioning of operating utility infrastructure. As 

explained by Ms. Lawler, the Stipulation, through an agreed-upon disallowance, application of 

insurance proceeds, and credits from the natural gas TCJA against the charges related to MGP 

 
51 Joint Ex. 1, Stipulation and Recommendation, ¶ 10, (Admitted Nov. 18, 2021) (Rate IT will receive a volumetric-
based credit over 12 -months. All other natural gas customers will receive a one-time lump-sum bill credit on natural 
gas bills.).  
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investigation and remediation, results in a complete offset of the MGP charges and terminates 

Rider MGP.52 The Stipulation, if approved without modification, ensures customers will not have 

to pay for any of the MGP investigation and remediation costs incurred since January 1, 2013, 

while still receiving net bill credits and an overall reduction to current natural gas base rates for 

the remaining benefits of the natural gas TCJA not offsetting MGP costs.  

As detailed in the Stipulation and explained by Duke Energy Ohio witness Lawler, Duke 

Energy Ohio has incurred $85,217,593 in MGP investigation and remediation costs between 

January 1, 2013, and December 31, 2019.53 As a concession for the purpose of this comprehensive 

settlement and the resolution of contested issues, the Signatory parties agreed that $11,357,579 in 

MGP investigation and remediation expense is not recoverable.54 After agreeing to that 

disallowance, the remaining net MGP investigation and remediation costs through December 31, 

2019, equaled $73,860,014.55  

The Settling Parties also agreed that the EDITs created as a result of the TCJA will be 

valued as of March 31, 2012, thereby reflecting the amount currently in customer base rates.56 The 

unprotected EDITs on a grossed-up basis are valued at $28,106,996 and, because tax normalization 

rules do not apply to unprotected EDIT balances, those unprotected EDITs will be used to 

immediately offset MGP remediation costs, thereby reducing the “recoverable” MGP costs by 

$28,106,996, leaving remaining net MGP investigation and remediation costs of $45,753,018.57 

The Stipulation next applied the $50,562,476 in Insurance Proceeds to wholly offset the remaining 

 
52 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, pp. 9-13 (Admitted Nov. 18, 2021).  
53 Id. p. 9.  
54 Id. 
55 Id.  
56 Joint Ex. 1, Stipulation and Recommendation, ¶ 5 (Admitted Nov. 18, 2021); Duke Energy Ohio Ex. 6, Supplemental 
Testimony of Sarah E. Lawler, p. 10 (Admitted Nov. 18, 2021). The Company also maintained that the valuation date 
should be December 31, 2017, for the EDITs included in Riders AMRP and AU, which reflected the amount in 
customer rates for those riders. 
57 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 10 (Admitted Nov. 18, 2021). 
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MGP costs. Rider MGP, which is already suspended, will then be terminated. This leaves 

$4,809,458 of remaining insurance proceeds to be refunded to customers. Table 1 of Joint Exhibit 

158 depicts the calculation to eliminate the MGP costs as follows:  

 

As outlined in the Stipulation and discussed in more detail in Ms. Lawler’s testimony, 

customers will receive the full benefit of the TCJA.59 The protected EDITs will be credited back 

to customers in accordance with tax normalization rules through Rider GTCJA. This will offset 

natural gas rates going forward, meaning customers will continue to receive benefits through 

reduced rates.60 As Company witness Spiller explained in her Direct Testimony, the Company has 

been deferring the difference between the FIT in base rates and the reduction to 21 percent as 

established in the TCJA, since January 1, 2018.61 This Stub Period Deferral will be valued as of 

the date on which the Commission approves this Stipulation without material modification, and 

will be provided to customers as direct bill credits.62 As Ms. Lawler explained, all customers 

except those customers taking service through Rate IT will receive the value of this deferral 

through a one-time credit on their natural gas bills.63 Rate IT customers will also receive the credit; 

however, it will be over a twelve-month period.64 These credits will include the Stub Period 

 
58 Joint Ex. 1, Stipulation and Recommendation, ¶ 8 (Admitted Nov. 18, 2021).  
59 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 11 (Admitted Nov. 18, 2021). 
60 Id. 
61 Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 18 (Admitted Nov. 18, 2021). 
62 Id. 
63 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 11 (Admitted Nov. 18, 2021). 
64 Id. 
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Deferral and the protected EDITs that have become unprotected with the passage of time. Non-

residential customers will also receive $1 million of the remaining insurance proceeds as part of 

their bill credit calculation.65 Finally, to account for the lower FIT going forward, Duke Energy 

Ohio is agreeing to reduce its natural gas base rates.66 This will produce a 5.3558 percent reduction 

for all natural gas customers until such base rates may be adjusted in the future.67   

C. Resolution of Future MGP Issues 

1. Resolution of Known, Estimable and Probable MGP Issues 

Under the Stipulation, the Company will withdraw its deferral request for post-2019 MGP 

investigation and remediation expense that has been pending in Case No. 19-1085-GA-AAM, et 

al. This withdrawal will mean that Duke Energy Ohio is foregoing its ability to seek deferral of 

costs related to future remediation of inaccessible areas at the East End MGP site and costs incurred 

for investigation of the Ohio River.68 As explained by witness Spiller, the Company considers this 

a “material concession on the part of Duke Energy Ohio as its application to extend its deferral 

authority was justified given the existence of exigent circumstances.”69 Ms. Spiller explains that 

the Company recorded a reserve for the estimable and probable environmental investigation and 

remediation activity yet to be performed for these inaccessible areas and Ohio River investigation 

costs, which costs it is legally obligated to incur.70 This withdrawal will result in an immediate 

$19 million write-off to the Company.71 Although this write off will be at least partially offset by 

other accounting adjustments as a result of the settlement provisions addressing the natural gas 

TCJA proceeding, as part of the settlement package, Duke Energy Ohio assumes the risk that actual 

 
65 Id.  
66 Id. 
67 Id. 
68 Joint Ex. 1, Stipulation and Recommendation, ¶ 16, (Admitted Nov. 18, 2021). 
69 Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 16, (Admitted Nov. 18, 2021). 
70 Id. 
71 Id. See also, Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 12, (Admitted Nov. 18, 
2021); Joint Ex. 1, Stipulation and Recommendation, ¶ 15 and fn. 16. (Admitted Nov. 18, 2021).  
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investigation and remediation expense exceeds current estimates.72 Nonetheless, this settlement 

package resolves that customers will not be asked to pay for these costs in the future.73  

2. Resolution of Potential Ohio River Remediation 

Under federal and state environmental laws, the Company must investigate whether MGP 

contaminants have migrated, and could continue to migrate, into the banks and sediments of the 

Ohio River, and, if necessary, remediate such impacts.74 As the Company previously explained in 

these proceedings, the current bank of the Ohio River is as much as 200 feet north of the former 

waterline that existed when the MGP sites were operational due to the construction of the Markland 

Dam in 1964.75 The Markland Dam significantly increased the normal pool elevation of the Ohio 

River, placing portions of the former MGP operations under the water of the current Ohio River.76 

These investigations remain ongoing. As the Company explained in its 2019 Deferral Extension 

Application, the Company does not know whether, and to what extent, remediation will be required 

in the Ohio River.77  

As part of the resolution of these proceedings, Duke Energy Ohio is agreeing to several 

conditions/limitations on its ability to seek Commission approval to defer those remediation costs, 

if necessary, in the future. First, the Company agrees it will only make a deferral application for 

Ohio River MGP remediation costs determined necessary after an Ohio EPA or U.S. EPA order, 

consent decree, or settlement has imposed a legal obligation to incur costs to remediate in and/or 

under the Ohio River, or after a written statement issued by the Ohio EPA or U.S. EPA that 

 
72 Joint Ex. 1, Stipulation and Recommendation, ¶ 115, (Admitted Nov. 18, 2021); Duke Energy Ohio Ex. 7, Direct 
Testimony of Amy B. Spiller, p. 16, (Admitted Nov. 18, 2021). 
73 Id. 
74 Case No. 19-174-GA-RDR, et al., Duke Energy Ohio Ex. 13, Direct Testimony of Todd Bachand, p. 6 (Admitted 
Nov. 19, 2019).  
75 Case No. 20-53-GA-RDR, et al., Duke Energy Ohio Ex. 5, Bachand Direct Testimony, pp. 14-15, 18-20 (Admitted 
Nov. 18, 2021). 
76 Case No. 14-376-GA-RDR, et al., Duke Energy Ohio Ex. 14, Supplemental Testimony of Todd Bachand, pp. 16-
17 (Admitted Nov. 19, 2019). 
77 In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Continue Deferral of Environmental 
Investigation and Remediation Costs, Case No. 19-1085-GA-AAM, et al., Application (May 10, 2019).   
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remediation in and/or under the Ohio River is necessary to meet applicable standards under 

controlling environmental laws.78 Second, the Company is agreeing to a five-year time limitation 

for filing such a deferral application, which time limitation begins on the date the Commission 

approves the Stipulation without material modification.79 Parties retain their right to support or 

oppose the Company’s application in the future, should it be filed.80 These limitations ensure that 

the Company will only perform future remediation if a state or federal agency confirms it is 

necessary. The time limitation ensures that the Company will seek that guidance or receive that 

confirmation within a reasonable time.  

D. Other Settlement Terms and Conditions 

1. Transition to an SSO 

In addition to the rate-related issues described above, the Stipulation contains numerous 

other benefits to customers. One such significant benefit of this Stipulation is the Company’s 

agreement to file an application to exit its GCR and transition to a competitive auction structure to 

procure natural gas supply for non-shopping customers (Auction Application).81 Currently, Duke 

Energy Ohio procures natural gas supply via a mixture of short-term and long-term natural gas 

supply contracts with recovery of commodity costs through the GCR. Duke Energy Ohio is the 

last of the large investor-owned local distribution companies in Ohio that still uses the GCR, 

contract-based procurement structure.82 This Stipulation commits the Company to file the Auction 

Application to transition to a competitive auction to procure supply, in the format of an SSO, 

similar to how the Company procures competitive retail electric service for its non-shopping 

electric customers.83 This transition brings wholesale competition to Duke Energy Ohio’s gas 

 
78 Joint Ex. 1, Stipulation and Recommendation, ¶ 17 (Admitted Nov. 18, 2021). 
79 Id. 
80 Id. 
81 Joint Ex. 1, Stipulation and Recommendation, ¶ III.B. (Admitted Nov. 18, 2021). 
82 Transcript, p. 58. 
83 Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 20 (Admitted Nov. 18, 2021). 
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procurement strategy by creating a new market for interested suppliers to participate. Since Duke 

Energy Ohio is the only public utility that is a combination natural gas and electric distribution 

company regulated by the Commission remaining in Ohio, bringing its natural gas procurement in 

line with its electric service procurement is a logical and meaningful benefit for its combination 

electric and natural gas customers. Duke Energy Ohio’s natural gas customers will continue to 

have their choice of retail suppliers participating in the Company’s Choice Program if they choose 

to shop for their natural gas commodity directly. The SSO auction, if approved in a subsequent 

proceeding, will provide those customers who do not shop, by choice or otherwise, with a 

wholesale, auction-based price that is unavailable to them today.  

Under the terms of the Stipulation, the Company filed its notice of intent to file its Auction 

Application contemporaneously with the filing of the Stipulation.84 Although the Stipulation 

includes minimum/recommended terms that must be included in the Company’s Auction 

Application (e.g., SSO structure, cost recovery, timing of implementation, etc.), the Company 

agreed to hold stakeholder information meetings to discuss this transition with interested parties 

to provide a transparent process and receive input from interested parties in advance of the 

application filing.85 The Company has already initiated these meetings.86 Because the Company 

must file a subsequent application, interested stakeholders, and the Commission itself, will have 

the ability to evaluate the merits of the transition in a subsequent proceeding.  

2. Creation of Two Bill Assistance Programs 

Another benefit of the Stipulation is the creation of two low-income bill-assistance 

programs for residential customers to help mitigate the costs of natural gas during winter months. 

This is a significant benefit to customers, particularly in light of the recent COVID-19 pandemic, 

 
84 Notice, Case No. 21-0903-GA-EXM, et al, (August 31, 2021).  
85 Id. ¶ 20. 
86 Transcript, p. 63. 
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where customers have found difficulty managing energy costs. The Stipulation guarantees 

$300,000 in funding for low-income senior citizens regardless of approval. Upon approval of the 

Stipulation without material modification, an additional $500,000 will be made available.87 This 

is the first low-income senior-citizen-specific bill-assistance program that has been implemented 

for the Company’s natural gas customers. 

The second bill assistance program will be funded at $3 million, and will be available to 

qualifying natural gas customers of Duke Energy Ohio.88 The program contains time limitations 

to ensure that funds are timely spent. Any funds not spent by October 1, 2023, will be used as a 

credit against Duke Energy Ohio’s natural gas Uncollectible Expense Rider (Rider UE-G). 

Therefore, if low-income customers do not exhaust the funding, those dollars will still go to 

customers in the form of offsetting other recoverable costs.  

3. Provision of Natural Gas Choice Information on the Bill 

The Stipulation provides a path for additional information for customers and customer-

representatives regarding Duke Energy Ohio’s natural gas choice program in two respects. First, 

if approved, Duke Energy Ohio will include, as part of its Auction Application, a request to amend 

its existing bill format to include additional price-to-compare information for customers. The bill 

message agreed upon for purposes of the Auction Application will model what the Company 

currently provides for electric customer bills as recently approved by the Commission.89 The 

Stipulation provides that the language to be proposed in that subsequent case will state: “In order 

for you to save money, a natural gas supplier must offer you a price lower than $X.XX per CCF 

 
87 Joint Ex. 1, Stipulation and Recommendation, ¶ 18 (Admitted Nov. 18, 2021). 
88 Id. 
89 In the Matter of the Application of Duke Energy Ohio, Inc. for Bill Format Approval, Case No. 19-1593-GE-UNC, 
Order Finding and Order ¶ 36 (December 18, 2019) (approving price-to-compare message as reflected in the 
Company’s Oct. 4, 2019 Correspondence Clarifying Sample Bill Formats, which states as follows: “In order for you 
to save money, an electric supplier must offer you a price lower than [X.XX] cents per kWh for the same usage that 
appears on this bill…”); Case No. 19-1593-GE-UNC, Correspondence, p. 3 (Oct. 4, 2019). 
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for the same usage that appears on this bill.”90 If approved in that subsequent case, the Company’s 

natural gas customers, the vast majority of whom are also electric customers who already see this 

type of message on their bill for electric service, will have additional information regarding their 

natural gas price-to-compare as well. Again, any interested stakeholder will have an opportunity 

to weigh in on this proposed change in that subsequent filing and the Commission will determine 

whether to accept, amend, or deny that proposal in a subsequent case. 

Also, per the Stipulation, Duke Energy Ohio is agreeing to provide OCC with aggregate 

shadow billing data that includes calculations of historic twenty-four months of data comparing 

shopping customer costs to what those customers would have paid had they been served on Duke 

Energy Ohio’s GCR or SSO. The Company is agreeing to maintain this information going forward 

and provide it to OCC upon request, similar to what other utilities have done, and has been 

approved by the Commission.91 

 These provisions will provide customers and the OCC with additional data regarding 

participation in the Company’s natural gas Choice program.   

IV. THE STIPULATION SATISFIES THE COMMISSION’S THREE-PART TEST 
 
A. The Standard Of Review  

Ohio Administrative Code (O.A.C.) 4901-1-30(A) authorizes parties to Commission 

proceedings to enter into a stipulation, providing that “[a]ny two or more parties may enter into a 

written or oral stipulation concerning issues of fact, the authenticity of documents, or the proposed 

resolution of some or all of the issues in a proceeding.”92 The standard of review for considering 

 
90 Joint Ex. 1, Stipulation and Recommendation, ¶ 24a, (Admitted Nov. 18, 2021). 
91 See In the Matter of the Application to Modify, in Accordance with Section 4920.08, Revised Code, the Exemption 
Granted Columbia Gas of Ohio, Inc., in Case No. 08-1344-GA-EXM, Case No. 12-2637-GA-EXM, Opinion and 
Order, p. 26 (Jan. 9, 2013) (approving a Stipulation that, among other things, continued Columbia’s residential and 
non-residential shadow billing); see also In the Matter of the Application of Ohio Power Company for an Increase in 
Electric Distribution Rates, Case No. 20-585-EL-AIR, et al., Opinion and Order ¶ 131 (Nov. 17, 2021) (approving a 
Stipulation that included the provision of aggregate shadow billing data to OCC and Staff). 
92 O.A.C. 4901-1-30(A). 
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the reasonableness of a stipulation has been discussed in a number of prior Commission 

proceedings.93 The ultimate issue for the Commission’s consideration is whether the agreement, 

which embodies considerable time and effort by the signatory parties, is reasonable and should be 

adopted.94 Although not binding on the Commission, the terms of a stipulation are “accorded 

substantial weight” by the Commission.95 In considering the reasonableness of a stipulation, the 

Commission has used the following criteria:  

• Is the settlement a product of serious bargaining among capable, knowledgeable 
parties? 

• Does the settlement, as a package, benefit ratepayers and the public interest?  

• Does the settlement package violate any important regulatory principle or 
practice?96  

The Supreme Court of Ohio has endorsed the Commission’s analysis using these criteria to resolve 

cases in a manner economical to ratepayers and public utilities and affirmed that the Commission 

may place substantial weight on the terms of a stipulation.97 As explained below, the record 

supports that the Stipulation satisfies the three-part test. 

B. The Stipulation Is A Product Of Serious Bargaining Among Capable, 
Knowledgeable Parties  

 
The evidentiary record in these proceedings is replete with evidence of the serious 

bargaining that occurred. The evidentiary record was first developed as part of the hearings for the 

underlying MGP proceedings for cost recovery from 2013 through 2018, litigated November 18 

 
93 See, e.g., In re Cincinnati Gas & Elec. Co., Case No. 91-410-EL-AIR, Order on Remand (Apr. 14, 1994); In re 
Western Reserve Telephone Co., Case No. 93-230-TP-ALT, Opinion and Order (Mar. 30, 1994); In re Ohio Edison 
Co., Case No. 91-698-EL-FOR, et al., Opinion and Order (Dec. 30, 1993); In re Cleveland Elec. Illum. Co., Case No. 
88-170-EL-AIR, Opinion and Order (Jan. 31, 1989); In re Restatement of Accounts and Records, Case No. 84-1187-
EL-UNC, Opinion and Order (Nov. 26, 1985). 
94 See, e.g., In the Matter of the Application of Ohio Power Company for an Increase in Electric Distribution Rates, 
Case No. 20-585-EL-AIR, et al., Opinion and Order ¶ 95 (Nov. 17, 2021). 
95 Office of Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio St.3d 123, 125, 592 N.E.2d 1370, citing City of Akron 
v. Pub. Util. Comm., 55 Ohio St.2d 155, 157, 378 N.E.2d 480 (1978). 
96 Id. 
97 Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St.3d 559, 629 N.E.2d 423 (1994), citing 
Consumers’ Counsel at 126. 
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through 21, 2019, as well as the TCJA proceeding litigated on August 7, 2019. As outlined above, 

on August 31, 2021, after close to a year of negotiations, a diverse group of parties entered into 

the Stipulation.98 If approved without material modification, that Stipulation will resolve all of the 

issues raised by the Signatory and Non-Opposing parties to the underlying cases.  

The fact that the Stipulation is a product of serious bargaining is indisputable. The 

Commission may view the differences between an application and a filed stipulation as evidence 

of the seriousness of negotiations and bargaining between parties.99 The Company’s Applications 

in the MGP proceedings sought recovery of approximately $85 million representing remediation 

costs incurred through December 31, 2019.100 The intervening parties to the Litigated MGP 

proceedings and Staff argued for significant disallowances. In the Litigated MGP Proceedings, 

Staff recommended disallowances of approximately $27 million in MGP remediation costs that 

Staff attributed to being outside of boundaries of what it believes was authorized for recovery.101 

OCC and other intervening parties challenged the prudency of the Company’s remediation 

activities, arguing that additional disallowances were appropriate.102 The boundary issue, as well 

as the accuracy of Staff’s allocation of costs to those areas, were disputed by the Company in the 

Litigated MGP Proceedings.103 Similarly, the allocation of insurance proceeds was a contested 

issue. Staff recommended additional disallowances for 2019 costs.104 

 
98 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 16, (Admitted Nov. 18, 2021); Transcript 
p. 46. 
99 In the Matter of the Application of Ohio Power Company for an Increase in Electric Distribution Rates, Case No. 
20-585-EL-AIR et al., Opinion and Order ¶ 131, (Nov. 17, 2021); citing First Energy 2014 ESP Case, Opinion and 
Order p. 44, (Mar, 31, 2016). 
100 Joint Ex. 1, Stipulation and Recommendation, ¶8, (Admitted Nov. 18, 2021). 
101 Staff Ex. 1, A Report by the Staff of the Public Utilities Commission of Ohio, p. 7 (Admitted Nov. 18, 2021). 
102 See, e.g., In the Matter of the Application of Duke Energy Ohio, Inc., for an Adjustment to Rider MGP Rates, Case 
No. 14-375-GA-RDR, Initial Post-Hearing Brief by the Office of the Ohio Consumers Counsel, pp. 22-28 (January 
17, 2020). 
103 See, e.g., Case No. 14-376-GA-RDR, et al., Duke Energy Ohio Ex. 14, Supplemental Testimony of Todd L. 
Bachand, pp. 14-17 (Admitted Nov. 19, 2019) (disputing Staff’s boundary limitations for eligible cost recovery); Id. 
p. 22 and Attachment TLB-6 (disputing Staff’s allocation of costs to those disputed areas, arguing that at most $7.46 
million in actual remediation work occurred in those disputed areas).  
104 Staff Ex. 1, A Report by the Staff of the Public Utilities Commission of Ohio, Table 4 (Admitted Nov. 18, 2021). 
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In its 2019 Deferral Extension, the Company requested additional accounting authority for 

investigation and remediation activities at the MGP sites for periods after December 31, 2019.105 

As witness Lawler explains, this request included an accounting reserve of approximately $19 

million in estimable and probable MGP remediation costs to be incurred.106 The Company’s 2019 

Deferral Extension made it clear that it was reserving the right to seek additional future deferral 

authority for any Ohio River remediation that may be determined necessary in the future.107

 The Stipulation incorporates recommendations of the Staff, reflects several amendments to 

provisions proposed in the Company’s various applications in favor of customers and intervenors, 

and includes the addition of terms and conditions to the benefit of customers, demonstrating 

evidence of significant bargaining among the parties.108 Per the Stipulation, Duke Energy Ohio 

(and the Signatory Parties) have agreed to more than $11 million in disallowances, related to MGP 

remediation costs already incurred through 2019.109 This agreement resolves the disputed 

boundary issue, and the issue of allocation of insurance proceeds. Additionally, Duke Energy Ohio 

is agreeing to withdraw its 2019 Deferral Extension Request, thereby foregoing the opportunity to 

pursue deferral of additional MGP remediation costs, estimated to be $19 million that is already 

reserved per accounting rules as being estimable and probable of occurring.110 Approval of the 

Stipulation results in immediate write-offs to Duke Energy Ohio for those “unrecoverable” MGP 

costs.111 The remaining MGP costs, approximately $74 million, while considered “recoverable” 

 
105 In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Continue Deferral of Environmental 
Investigation and Remediation Costs, Case No. 19-1085-GA-AAM, et al., Application (May 10, 2019).   
106 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, pp. 4, 12 (Admitted Nov. 18, 2021). 
107 In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Continue Deferral of Environmental 
Investigation and Remediation Costs, Case No. 19-1085-GA-AAM, et al., Application, p. 30 (May 10, 2019).   
108 See, e.g., In the Matter of the Application of Ohio Power Company for an Increase in Electric Distribution Rates, 
Case No. 20-585-EL-AIR, et al., Opinion and Order ¶ 108 (Nov. 17, 2021). 
109 Joint Ex. 1, Stipulation and Recommendation, ¶ III.A.8 (Admitted Nov. 18, 2021).¶ 
110 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 12, (Admitted Nov. 18, 2021);Joint Ex. 
1, Stipulation and Recommendation, ¶ III.A.15 (Admitted Nov. 18, 2021). 
111 Id., Table 1 and ¶ III.A.15; see also Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 16 (Admitted 
Nov. 18, 2021). 
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per the Stipulation, will actually not be charged to customers. The Signatory and Non-Opposing 

Parties negotiated a complete offset of these MGP costs through accounting adjustments resulting 

from the resolution of the TCJA proceedings and the application of MGP insurance proceeds 

against those expenses.  

 As previously explained, the valuation date of EDITs under the TCJA was one of the 

contested issues in the litigation of the Company’s TCJA proceeding. The original parties (Staff, 

OCC and the Company) disagreed upon the appropriate date for valuation. The Stipulation, among 

other issues, resolves that dispute with the Signatory and Non-Opposing Parties negotiating the 

valuation date proposed by the Company in exchange for other concessions, such as the 

aforementioned write-offs of MGP expenses. Additionally, the Settling Parties have agreed to a 

more accelerated distribution of the TCJA benefits that are not subject to tax normalization rules 

(unprotected EDITs) and the FIT deferral than what either the Company or Staff proposed in the 

TCJA case. This acceleration of benefits allows the complete offset of the “recoverable” MGP 

costs and provides significant bill credits to customers.112 

 In resolution of the potential future remediation issues related to the Ohio River, the 

Settling Parties negotiated limitations and timing constraints on Duke Energy Ohio’s reservation 

of rights and ability to seek any future deferral authority related to MGP remediation that may be 

performed in the Ohio River.113 First, any future investigation/remediation costs incurred in the 

defined “inaccessible areas” are not deferrable.114 Second, the Company may only file a request 

for continued deferral after either an Ohio EPA or U.S. EPA order, consent decree, or settlement 

has imposed a legal obligation to incur river remediation expense, or after a written statement is 

issued by one of those two agencies confirming that remediation of the Ohio River is necessary to 

 
112 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, pp. 8-13 (Admitted Nov. 18, 2021). 
113 Joint Ex. 1, Stipulation and Recommendation, ¶ III.A.17 (Admitted Nov. 18, 2021). 
114 Id. 
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meet applicable standards under environmental laws. The Settling Parties agree that any such 

future application by the Company must recommend adoption of the same rate design previously 

used to allocate MGP costs.115 Finally, the Settling Parties negotiated a five-year time limitation 

on the Company’s ability to file a deferral request before the Commission.116 None of those 

limitations were included in the Company’s 2019 Deferral Application and are only possible 

through negotiation. 

 The Stipulation introduces several items that could only be accomplished via a negotiated 

settlement. First, as previously described, the settlement negotiations resulted in the creation of 

two natural gas bill assistance programs for qualifying low-income customers, including a program 

specifically identified to assist senior citizens.117 Although the creation of such customer assistance 

programs is nothing new and frequently appears in settlements before the Commission, this 

settlement represents the first such program for the Company that is targeted at senior citizens. 

Neither Ohio law nor Commission regulations require utilities to offer and manage bill assistance 

programs of this type. Similarly, the settlement negotiations resulted in a commitment by Duke 

Energy Ohio to file an application to exit its GCR and transition to an auction-based SSO structure. 

Again, Ohio law does not require, nor can the Commission or any other party compel the Company 

to make this type of filing as the initiation of such a process is only “upon the application of a 

natural gas company.”118 This agreement to file the Auction Application for Commission 

consideration includes minimum provisions that the negotiating parties requested be included in 

that application. The Commission maintains full authority to approve, modify, or reject the 

Company’s subsequent Auction Application. The Stipulation merely commits the Company to file 

 
115 Id. 
116 Id. 
117 Supra discussion ¶ III.D.2. 
118 R.C. 4929.04(A) vests the Commission with authority to approve an exemption for commodity sales service or 
ancillary service of a natural gas company “upon the application of a natural gas company.” 
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its proposal, which, if subsequently approved, will enhance the current competitive natural gas 

market in southwestern Ohio through implementation of a wholesale, competitive, auction-based 

procurement process.119  

 Finally, the settlement negotiations resulted in the Company agreeing to include a bill 

format change to introduce a price-to-compare calculation on customer bills as part of the Auction 

Application. If that subsequent application is approved, customers will see additional pricing 

information on their bill.120 Again, the Commission maintains discretion to approve, amend, or 

reject this future application. The Stipulation merely commits the Company to make the filing for 

consideration. Similarly, the Stipulation commits Duke Energy Ohio to provide OCC with 

aggregate shadow billing data.121 Although Ohio law does not require Duke Energy Ohio to 

provide this information, it does not prohibit it either. And although the Company has resisted 

prior attempts by OCC for the Commission to compel the Company to place this information on 

customer bills or make it publicly available in some other way,122 through these settlement 

negotiations, the Company conceded its prior position and the negotiations resulted in a way to 

compile the information for OCC’s information and use.123 Again, this is evidence of the serious 

bargaining that took place to arrive at the total settlement package.  

 The Stipulation represents an agreement of settlement between a diverse group of capable 

and knowledgeable parties in multiple complex regulatory proceedings before the Commission. 

The settlement discussions occurred over many months.124 The interests represented by the 

Signatory Parties or Non-Opposing Parties include those of Staff, residential customers (OCC), 

low-income customers (OPAE), large non-residential consumers (OEG), commercial consumers 

 
119 Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 3 (Admitted Nov. 18, 2021). 
120 Joint Ex. 1, Stipulation and Recommendation, ¶ III.C.24 (Admitted Nov. 18, 2021). 
121 Id., ¶ III.C.25. 
122 See, e.g., IGS Ex. 5, p. 4; IGS Ex. 6, pp. 5-6; IGS Ex. 7, p. 5; and IGS Ex. 10, p. 2 (Admitted Nov. 18, 2021).  
123 Joint Ex. 1, Stipulation and Recommendation, ¶ III.C.25 (Admitted Nov. 18, 2021). 
124 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 16 (Admitted Nov. 18, 2021). 
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(OMAEG), one of the largest grocery chains in the United States (Kroger), and Duke Energy Ohio. 

The Signatory and Non-Opposing Parties together represent a cross-section of all Duke Energy 

Ohio’s natural gas customer groups. Moreover, as this Commission has previously held, the 

Commission Staff impartially represents the interests of all stakeholders.125 Each of these parties 

regularly participates in proceedings before the Commission and has significant experience in 

regulatory matters. The Settling Parties were represented by experienced, competent counsel and 

subject matter experts.126 All participants were provided an opportunity to express their concerns, 

raise issues, with those issues being thoroughly reviewed and resolved during negotiations that 

culminated in the final Stipulation package.127 IGS and RESA witness Lacey conceded that the 

Signatory Parties, including Staff, and Non-Opposing Parties are knowledgeable and capable, at 

least in some areas.128 The Commission has repeatedly rejected the contention that any one class 

of customers (or any party) can effectively veto a stipulation.129 Accordingly, the Commission 

should find that the first prong of the three-part test has been satisfied.  

C. The Stipulation, as a Package, Benefits Ratepayers and Is in the Public Interest  
 
The Stipulation is a comprehensive settlement package that absolutely benefits ratepayers 

and is in the public interest. RESA and IGS cannot legitimately claim otherwise. The benefits to 

this settlement package to ratepayers are readily apparent. As explained above, the settlement 

package resolves eighteen total cases addressing cost recovery of more than $85 million in costs 

 
125 Case No. 15-218-GA-GCR, Opinion and Order, pp. 20-21 (September 7, 2016). 
126 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 16 (Admitted Nov. 18, 2021). 
127 Id.; see also Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 22 (Admitted Nov. 18, 2021). 
128 Transcript, pp. 245-246. 
129 See, e.g., In the Matter of the Application of Columbia Gas of Ohio, Inc. for Approval of an Alternative Form of 
Regulation to Extend and Increase Its Infrastructure Replacement Program, Case No. 16-2422-GA-ALT, Opinion 
and Order, ¶ 70 (Jan. 31, 2018); In the Matter of the Application of the Ohio Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo Edison Company for Approval of Their Energy Efficiency and Peak Demand 
Reduction Program Portfolio Plans for 2017 through 2019, Case No. 16-743-EL-POR, Opinion and Order, p. 25  
(Nov. 21, 2017); Dominion Retail v. Dayton Power & Light Co., Case No. 03-2405-EL-CSS, Opinion and Order, p.19 
(Feb. 2, 2005).  
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that have been pending for several years, while lowering customer rates by more than five percent 

and providing bill credits to natural gas customers.  

The Stipulation package creates bill assistance programs for qualifying customers and 

limits the Company’s ability to seek future deferral authority for potential remediation in the Ohio 

River by placing reasonable guardrails and time restrictions on when the Company may make a 

future application. The Stipulation package includes provisions that commit the Company to make 

future applications before the Commission to seek to transition away from its GCR to a 

competitively procured wholesale natural gas SSO and to seek Commission authorization to 

include a price-to-compare calculation on the Company’s natural gas bills, similar to what it 

already does for electric customers. These provisions all directly benefit ratepayers and would not 

be possible absent the comprehensive settlement package negotiated in these proceedings.  

The above-described benefits to ratepayers (e.g., resolution of proceedings, lower rates, 

bill credits, customer assistance programs, competitive market enhancements, guardrails for future 

deferrals, bill message consistency for Duke Energy Ohio natural gas and electric customers, etc.) 

also demonstrate that the settlement package is in the public interest. The test for the Commission 

is whether the settlement as a total package is in the public interest, not whether each and every 

individual component or term satisfies the public interest on a stand-alone basis. As a package, the 

terms and conditions of this Stipulation are overwhelmingly in the public interest. 

Bringing resolution to a multitude of complex and highly-contested regulatory proceedings 

that have been pending before the Commission for several years furthers the public interest. The 

parties that participated in the negotiations that ultimately lead to the resolution of these 

proceedings have been involved in several if not all of these proceedings for many years.130 The 

 
130 Staff, OCC, and Duke Energy Ohio were parties to all of the underlying proceedings. By Entry dated August 13, 
2019, in Case No. 14-375-GA-RDR, the Commission consolidated the Company’s pending MGP cost recovery 
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Stipulation, upon filing, was unopposed by the stakeholders that had a direct interest in the issues 

raised in these proceedings. The public interest is furthered by bringing resolution to these complex 

and contested proceedings that have previously been appealed to the Court and, absent the 

unopposed settlement of the parties to those underlying proceedings, would likely have been 

appealed again.131 The Settling Parties will no longer have the risk associated with the pending 

MGP issues and the expense of lengthy and expensive appeals.  

Although RESA and IGS are opposing the reasonableness of the Stipulation, such 

opposition is limited to three specific issues. The additional settlement terms with which RESA 

and IGS now take issue involve two commitments by the Company to file future proceedings 

where the merits of a price-to-compare bill message and transition to an SSO from the GCR will 

be vetted and an agreement by Duke Energy Ohio to provide OCC (and only OCC) with summary 

aggregate shadow billing data. 

The public interest is not harmed by the Company committing to file future proceedings 

before the Commission via the Auction Application. Because subsequent proceedings are required 

as to the merits of those proposals, RESA, IGS, and any other stakeholder interested in those future 

proceedings will have an opportunity to participate and weigh in on the Company’s applications 

when they are actually made. Those commitments and related settlement terms merely state what 

the Settling Parties agreed, at a minimum, should be included in the Company’s Auction 

Application. The Company has the legal right to make those applications on its own, with any such 

terms the Company wishes to propose, outside of any settlement provision committing the 

Company to do so. The Stipulation represents the specific terms and conditions the Settling Parties 

 
proceedings for periods 2013 through December 31, 2018, thereby making OEG, OPAE, Kroger, and OMA-EG 
parties to all the Litigated MGP Proceedings. On April 2, 2020, OEG filed its motion to Intervene in Case No. 20-53-
GA-RDR et al. On June 8, 2020, OMA-EG filed its Motion to Intervene in Case No. 20-53-GA-RDR et al. On June 
29, 2020, Kroger filed its Motion to intervene in Case No. 20-53-GA-RDR. 
131 Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 11, (Admitted Nov. 18, 2021). 
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negotiated should, at a minimum, be included in the Company’s application. Approving the 

Stipulation with those commitments to file in the future does not predetermine any outcome. The 

Commission remains free to approve, modify, or reject whatever the Company may ultimately file.  

If the Commission does examine the merits of the future proposals in this proceeding, a 

transition to an SSO for natural gas default service, if approved, would be an enhancement to the 

overall competitive natural gas market in southwestern Ohio. Likewise, the inclusion of the price-

to-compare message, if approved, would provide customers with an additional data point for 

evaluating shopping options. Moreover, the addition of a natural gas price-to-compare on Duke 

Energy Ohio’s natural gas customer bills makes such bills’ messaging consistent with what Duke 

Energy Ohio’s electric customers, the majority of whom are also natural gas customers of the 

Company, already see on their bills. Consistency in messaging for Duke Energy Ohio’s customers 

is in the public interest.  

With respect to the issue of shadow billing data as included in the Stipulation, it strains 

credulity to understand how providing aggregate shadow billing data directly to OCC is outside 

the public interest. Although the Commission has previously declined to adopt OCC’s proposals 

to require Duke Energy Ohio to provide this information publicly to customers, there is no rule or 

law forbidding Duke Energy Ohio from agreeing to provide this information directly to OCC. 

Moreover, the Commission has twice, as recently as twenty-four hours before the evidentiary 

hearing regarding this Stipulation, approved settlement terms that allowed a utility to provide 

shadow billing data to OCC.132 The Commission has recently rejected claims made by IGS that 

providing shadow billing data to OCC is not beneficial to rate payers and the public interest in the 

 
132 Supra, fn 91. 
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context of a total settlement package.133 Prior and recent precedent supports such a provision and 

therefore, such a term cannot now be contrary to the public interest. The Commission should 

continue to reject such arguments.  

D. The Stipulation Package Does not Violate any Important Regulatory Principle 
or Practice 

The Stipulation, as a complete settlement package, does not violate any important 

regulatory principle or practice. Company witness Spiller testified to her belief that it complies 

with all relevant and important principles and practices.134 The Stipulation advances important 

regulatory policies such as enhancing the competitive natural gas market and provides more 

information to customers regarding their natural gas service and choices.135 More specifically, it 

provides certainty to all stakeholders by resolving complex regulatory proceedings that have been 

pending for many years.136 It resolves cost recovery issues while decreasing rates.137 Further, as 

explained by witness Lawler, the Stipulation complies with important regulatory principles and 

practices by: 1) not creating any anti-competitive subsidies, 2) being consistent with principles of 

gradualism, and 3) not producing rate shock.138  

Ohio Revised Code (R.C.) 4929.02 speaks directly to State policy regarding natural gas 

service.139 Although satisfaction of any, or each and every component of R.C. 4929.02, by each 

and every individual term of the Stipulation is not a requirement of the Commission’s three-part 

 
133 In the Matter of the Application of Ohio Power Company for an Increase in Electric Distribution Rates, Case No. 
20-585-EL-AIR, et al., Opinion and Order ¶¶ 129-131 (Nov. 17, 2021) (“[W]e find that. . . the report may serve to 
confirm information otherwise available about the competitive market or highlight issues for further review and 
analysis.”). 
134 Duke Energy Ohio Ex. 7, Direct Testimony of Amy B. Spiller, p. 22 (Admitted Nov. 18, 2021). 
135 Id.  
136 Id.  
137 Id. p. 23. 
138 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 16, (Admitted Nov. 18, 2021). 
139 R.C. 4929.02 
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test, nonetheless, the Stipulation, as a package, does not conflict with any of these policies, and in 

fact furthers several, including, but not limited to: 

• promoting the availability of reasonably-priced natural gas services and goods by 
permitting Duke Energy Ohio to receive cost recovery in a way that results in 
overall decreases in natural gas base rates, while also providing credits to 
customers, which is consistent with R.C. 4929.02(A)(1).140  

• promoting a transition to a wholesale competitive procurement process and 
expansion of the wholesale natural gas market, through the filing of a subsequent 
application before the Commission, which if that is approved, will in turn, provide 
customers with an additional option for a market-based, competitively procured 
default service consistent with, and in furtherance of R.C. 4929.02(A)(7) and 
(A)(11); 

• not resulting in any anti-competitive subsidies, which is consistent with R.C. 
4929.02(A)(8).141 

Contrary to claims made by RESA and IGS, the Stipulation does not impact the competitive 

retail natural gas market. Two of the three issues that IGS and RESA oppose (the SSO transition 

and the price-to-compare) merely involve commitments for the Company to make future filings 

before the Commission. R.C. 4929.04 authorizes Duke Energy Ohio to make a filing to exit the 

GCR at its discretion. The fact that the Company has agreed to do so through a settlement is not a 

violation of Ohio law. Likewise, Commission regulations permit the Company to propose changes 

to its billing format. While O.A.C. 4901:1-13-11(B) sets forth the minimum required information 

that must be stated on consolidated natural gas bills, subsection (D) authorizes a natural gas utility 

to propose changes and establishes the process to do so.142 And 4901:1-13-11(B)(29) requires the 

utility to include any information approved by the Commission or required by law.143 Therefore, 

neither the agreement to make a filing to modify the Company’s bill format, nor the filing itself is 

contrary to Ohio regulations.   

 
140 See Discussion Supra § III B. 
141 Duke Energy Ohio Ex. 6, Supplemental Testimony of Sarah E. Lawler, p. 16, (Admitted Nov. 18, 2021). 
142 O.A.C. 4901:1-13-11. 
143 Id. 
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Including, in a regulatory settlement, commitments to make filings that are otherwise 

permitted by either law or regulation cannot logically result in the total settlement failing the third 

prong of the three-part test. Neither can the fact that the settlement at issue included an agreement 

by a group of customers and Staff regarding what information the Company’s applications should 

contain. By committing to make the SSO transition filing through a subsequent application, 

interested parties, including IGS and RESA, will have the opportunity to raise concerns, and 

present evidence either in support of, or opposition to, the applications at the time they are made. 

The Commission will have the opportunity to decide the applications on their merits at that time. 

Including the commitment to make such a filing as part of the Stipulation itself is not a change to 

the competitive market, and is not a deficiency under the three-part test despite IGS and RESA’s 

allegations to the contrary.  

Finally, providing shadow billing data to OCC as part of regulatory settlements has been 

approved by the Commission on at least two prior occasions, as recently as November 17, 2021. 

Containing this provision in this Stipulation cannot possibly result in the entire Stipulation failing 

the third prong of the three-part test, when the Commission has previously approved similar 

commitments despite objections by competitive suppliers.144 In its recent decision, approving the 

settlement of Ohio Power Company’s base rate proceeding, which among other things, contained 

a shadow billing commitment by the utility, the Commission properly looked to the total settlement 

package to evaluate whether that stipulation satisfied the three-part test.145 The Commission 

further stated that “[e]ach party to a case is vested with the responsibility to negotiate in its interest 

and, based on that interest, to determine whether to sign a proposed stipulation, oppose the 

 
144 In the Matter of the Application of Ohio Power Company for an Increase in Electric Distribution Rates, Case No. 
20-585-EL-AIR, et al., Opinion and Order ¶ 131 (Nov. 17, 2021) (approving a Stipulation that included the provision 
of aggregate shadow billing data to OCC and Staff over the objections of IGS and Direct Energy). 
145 Id. ¶131. 
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stipulation, or do neither.”146 In these proceedings, despite RESA and IGS not being parties to any 

of the underlying proceedings resolved in the Stipulation, the Commission, nonetheless, has 

afforded RESA and IGS the same opportunity to oppose the Stipulation, had they actually 

intervened prior to the Stipulation’s filing. As in the Ohio Power Case, the Commission is not 

required to evaluate the negotiation process as advocated here by IGS and RESA.147  

The fact that the Stipulation contains provisions that commit the Company to make future 

filings does not change the result. The Commission has recently addressed IGS’s identical 

objections to a stipulation commitment for Ohio Power Company to make a future filing regarding 

including shadow billing information on customer bills, finding the term of “no adverse 

consequence to the opposing parties or the retail market,” and that “intervenors in that case will be 

afforded an opportunity for input and comment on the amended application.”148 The Commission 

should do so here as well. 

The Stipulation satisfies the third prong of the three-part test. The Stipulation, as a package, 

does not violate any important regulatory practice or principle. The inclusion of commitments to 

make future filings to transition to a SSO or to add a price-to-compare calculation or to provide 

OCC with shadow billing data does not invalidate the settlement or result in any such violation. 

Ohio law, Commission regulations, and recent precedent support these provisions and the 

Commission should approve the Stipulation without material modification.  

V. CONCLUSION 

For all of the reasons above, the Commission should approve the Stipulation without 

modification. The settlement contained therein, was the product of many months of serious 

 
146 Id. ¶ 108. 
147 Id. 
148 In the Matter of the Application of Ohio Power Company for an Increase in Electric Distribution Rates, Case No. 
20-585-EL-AIR, et al., Opinion and Order ¶131 (Nov. 17, 2021). 
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bargaining by the parties to the underlying proceedings. The Stipulation package provides 

numerous and significant benefits to rate-payers and is in the public interest. It does not violate 

any important regulatory principle or practice. Accordingly, it satisfies the Commission’s long-

standing three-part test. The resolution of these complex, and long-pending issues is a significant 

benefit to Duke Energy Ohio and its natural gas customers. 

Prior to the post-Stipulation interventions of IGS and RESA, the Stipulation was un-

opposed by the individual parties who were historic parties to the impacted underlying 

proceedings. Neither RESA nor IGS, individually or collectively, have adequately demonstrated 

that the Stipulation, as a total package fails to satisfy the three-part test.  
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