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I. INTRODUCTION 

The purpose of a corporate separation plan is to ensure that an electric distribution 

utility (“EDU”) does not provide any of its affiliates or part of its own business with an 

undue preference or advantage.1 In order to rectify many of the past inequities identified 

in the multiple audit reports and by the parties to this proceeding, the Commission needs 

to force the EDU to divest all business units that provide nonelectric products and 

services, allow non-utility entities the same space on the utility bill that the EDU has 

enjoyed for years, and levy appropriate fines for past violations. Two separate 

independent Audit Reports along with recent events reveal that the Corporate Separation 

Plan of Ohio Edison Company, Toledo Edison Company, and Cleveland Electric 

Illuminating Company (collectively “FirstEnergy” or the “FirstEnergy EDUs”) is simply not 

working. With the submission of the third round of comments regarding the insufficiencies 

of FirstEnergy’s Corporate Separation Plan, the Commission should see the necessity to 

 
 

1 See R.C. 4928.17(A)(3); Ohio Adm.Code 4901:1-37-02. 
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amend FirstEnergy’s Corporate Separation Plan to comply with R.C. 4928.17(A)(1), and 

to adopt the recommendations provided in the Audit Reports along with those proposed 

by Interstate Gas Supply, Inc. (“IGS” or “IGS Energy”) to end the anti-competitive 

subsides flowing from FirstEnergy to its competitive affiliates as well parts of FirstEnergy’s 

own businesses engaged in the supply of nonelectric products and services.  

In order to bring FirstEnergy’s business practices into compliance with R.C. 

4928.17, IGS recommends that the Commission order FirstEnergy to immediately cease 

offering nonelectric products and services.  FirstEnergy should divest itself of that 

business and be required to operate it as a standalone affiliate that does not leverage the 

FirstEnergy name. Next, in order to bring FirstEnergy’s preferential, discriminatory billing 

practices into compliance with the Commission’s rules (and principles of corporate 

separation), the Commission should order FirstEnergy to permit competitive retail electric 

service (“CRES”) providers to include their nonelectric charges on the consolidated utility 

bill, a service that has long been provided by FirstEnergy for years.  

Finally, the Commission should not take FirstEnergy’s violations lightly. Given the 

gravity of FirstEnergy’s numerous offenses, the Commission should levy appropriate  

fines. A slap on the wrist would simply encourage more bad behavior. 

II. BACKGROUND AND PROCEDURAL HISTORY 

A. Initial Audit of FirstEnergy’s Compliance with Corporate Separation 
Requirements 

Following the passage of SB 3 in 1999, FirstEnergy filed an electric transition plan 

(“ETP”) to separate and unbundle competitive and non-competitive services. As part of 

its ETP, FirstEnergy was required to implement a corporate separation plan that complied 
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with the requirements of R.C. 4928.17. That section—specifically, R.C. 4928.17(A)(1)—

required full structural separation of all unregulated services and businesses from the 

EDU, however, the law permitted a temporary exception from that requirement based 

upon a finding of good cause. R.C. 4928.17(C). Like many utilities, due to financial 

entanglements related to the financing of its competitive, unregulated assets, FirstEnergy 

sought and received, based upon a finding of good cause, an exception from the 

requirement to fully separate its unregulated businesses.2 

Although FirstEnergy subsequently amended its corporate separation plan from 

time to time, including the ultimate transfer of its generating assets to an affiliate, 

FirstEnergy never again requested or attempted to justify an exception based upon a 

finding of good cause from the requirement to provide nonelectric services through a 

separate affiliate.  

In 2014, through the Retail Market COI, the Commission found that each of the 

Ohio EDUs should be subject to an audit to ensure their compliance with the corporate 

separation laws in R.C. 4928.17 and Ohio Adm. Code Chapter 4901:1-37.3 In 2017, this 

proceeding was opened to fulfill this directive for FirstEnergy. To assist with this review, 

the Commission selected an auditor, Sage Management Consultants, LLC (“Sage”), to 

draft a report assessing FirstEnergy’s compliance with the corporate separation laws and 

 
 

2 In the Matter of the Application of FirstEnergy Corp. on behalf of Ohio Edison Company, the Cleveland 
Electric Illuminating Company, and the Toledo Edison Company for Approval of their Electric Transition 
Plans and for Authorization to Collect Transition Revenues, Case No. 99-1212-ETP (“Initial CSP 
Proceeding”) Order at (Jul.19, 2000) at 23-27. 
3 In the Matter of the Commission's Investigation of Ohio's Retail Electric Service Market (“Retail Market 
COI”), Case No. 12-3151-EL-COI, Finding and Order (Mar. 26, 2014) at 16-17. 
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rules (“Sage Audit Report”).4  Parties, including IGS Energy, submitted comments in 

December 2018 and January 2019 in response to the findings in the Sage Audit Report, 

which largely focused on FirstEnergy’s relationship with its competitive affiliate 

FirstEnergy Solutions (“FES”).5 

While the comments were pending before the Commission, on March 20, 2020, 

FirstEnergy filed notice in this proceeding that FES had emerged from bankruptcy as 

Energy Harbor Corp. (“Energy Harbor”) and that Energy Harbor is no longer an affiliate 

of FirstEnergy’s parent, FirstEnergy Corp. 6  Additionally, on April 22, 2020, the 

Commission granted the application of Suvon, LLC d/b/a FirstEnergy Advisors 

(“FirstEnergy Advisors”), an affiliate of FirstEnergy, for certification as a CRES power 

broker and aggregator in the state of Ohio.7  

In light of both the emergence of Energy Harbor from bankruptcy and concerns 

regarding corporate separation requirements raised in the FirstEnergy Advisors 

certification case, the attorney examiner found that interested persons should have the 

opportunity to file supplemental comments and supplemental reply comments regarding 

the Sage Audit Report.8  Parties, including IGS Energy, filed Supplemental Comments 

 
 

4 Sage Management Consultants LLC Compliance Audit of FirstEnergy Operating Companies with the 
Corporate Separation Rules of the Public Utilities Commission of Ohio (May 14, 2018) (“Sage Audit 
Report”). 
5 Initial Comments of Interstate Gas Supply, Inc. (Dec. 31, 2018) (“IGS Initial Comments”); Reply Comments 
of Interstate Gas Supply, Inc. and the Retail Energy Supply Association (Jan. 7, 2019) (“IGS Initial Reply 
Comments”). 
6 Entry (Nov. 4, 2020) at ¶ 8. 
7 In the Matter of the Application of Suvon, LLC, Case No. 20-103-EL-AGG (“FirstEnergy Advisors Case”), 
Finding and Order (Apr. 22, 2020) at ¶ 22. 
8 Entry (Nov. 4, 2020) at ¶ 10. 
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and Supplemental Reply Comments in May 2020 and June 2020, respectively. 9 

Subsequently, on November 3, 2021, based upon a remand issued by the Ohio Supreme 

Court, the Commission vacated its order granting certification to FirstEnergy Advisors as 

a CRES power broker and aggregator.10 

B. Second Audit of FirstEnergy’s Compliance with Corporate Separation 
Requirements 

On July 21, 2020, a complaint and supporting affidavit containing federal criminal 

allegations were filed against the now former Ohio House Speaker Larry Householder 

and other individuals and entities allegedly affiliated with Mr. Householder regarding 

activities surrounding the passage of Am. Sub. H.B. 6 (“H.B. 6”).11  

On October 29, 2020, FirstEnergy Corp. filed a Form 8-K with the United States 

Securities and Exchange Commission reporting the termination of certain officers.12 The 

Form 8-K further stated that during the course of FirstEnergy Corp.’s internal investigation 

related to ongoing government investigations, the Independent Review Committee of the 

Board of Directors determined that each of the terminated executives violated certain 

FirstEnergy Corp. policies and its code of conduct.13  

 
 

9 See Supplemental Comments of Interstate Gas Supply, Inc. (May 20, 2020) (“Supplemental Comments”); 
Supplemental Reply Comments of Interstate Gas Supply, Inc. (June 15, 2020) (“Supplemental Reply 
Comments”). 
10FirstEnergy Advisors Case, Order on Remand (Nov. 3, 2021). 
11 In the Matter of the 2020 Review of the Delivery Capital Recovery Rider of the Ohio Edison Company, 
the Cleveland Electric Illuminating Company, and the Toledo Edison Company, Case No. 20-1629-EL-RDR 
(“DCR Audit Proceeding”), Compliance Audit of the 2020 Delivery Capital Recovery (DCR) Riders of Ohio 
Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company and 
Expanded Scope (Aug. 3, 2021) (“DCR Audit Report – Expanded Scope”) at 5. 
12  Id. at ¶ 16; FirstEnergy Corp. Form 8-K (October 29, 2020) available at 
https://sec.report/Document/0001193125-20-281617/.  
13 Entry (Nov. 4, 2020) at ¶ 16. 

https://sec.report/Document/0001193125-20-281617/
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On November 4, 2020, the Commission issued an Entry stating that the information 

supplied by FirstEnergy Corp. in the Form 8-K requires additional action to ensure 

compliance by FirstEnergy and its affiliates with the corporate separation provisions of 

R.C. 4928.17 and with FirstEnergy’s Corporate Separation Plan. 14  Therefore, the 

Commission ordered a second corporate separation audit to examine activities during the 

time period leading up to the passage of H.B. 6 and the subsequent referendum.15 This 

Third Set of Initial Comments are in response to this second audit (“Daymark Audit”).16 

On July 21, 2021 it was announced that FirstEnergy Corp. had entered into a 

deferred prosecution agreement on federal charges and agreed to pay a $230 million fine 

in connection with federal wire fraud and bribery charges.17 The legal case remains 

ongoing and charges still may be levied against other individuals involved in the overall 

scheme.  

C. Delivery Capital Recovery Riders Audit Proceeding 

In a separate proceeding, Blue Ridge Consulting Services, Inc. was selected to 

complete an audit of FirstEnergy’s Delivery Capital Recovery (“DCR”) Riders (“DCR 

Audit”). 18  However, prior to the audit’s completion, FirstEnergy Corp. reported the 

following in a 10-K filing: “Also, in connection with the internal investigation, FirstEnergy 

[Corp.] recently identified certain transactions, which, in some instances, extended back 

 
 

14 Id at ¶ 1, 17.  
15 Id. 
16 Daymark Energy Advisors Compliance Audit of the FirstEnergy Operating Companies with the Corporate 
Separation Rules of the Public Utilities Commission of Ohio (Sept. 13, 2021) (“Daymark Audit Report”). 
17 https://www.justice.gov/usao-sdoh/pr/firstenergy-charged-federally-agrees-terms-deferred-prosecution-
settlement. 
18 DCR Audit Proceeding, Entry (Mar. 10, 2021) at ¶ 5. 
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ten years or more, including vendor services, that were either improperly classified, 

misallocated to certain of the Utilities and Transmission Companies, or lacked proper 

supporting documentation.” 19 In response to this revelation, the Commission expanded 

the scope of the DCR Audit to include the review of some of these disclosed transactions 

to determine whether funds collected from ratepayers were used to pay the vendors and 

if so, whether or not the funds associated with those payments should be returned to 

ratepayers.20 

Included in the vendor transactions under review was a Consulting Services 

Agreement (“Consulting Agreement”) entered into by the FirstEnergy Service Company 

with the Sustainability Funding Alliance of Ohio, Inc. (“Sustainability Funding Alliance”).21 

The DCR Audit Report, filed on August 4, 2021, revealed that the FirstEnergy EDUs were 

allocated costs for some the payments made under the Consulting Agreement. 22 

However, the Consulting Agreement was for consulting services for FirstEnergy’s 

competitive affiliate, FirstEnergy Solutions.23 Thus, it is clear that the FirstEnergy EDUs 

were responsible for bankrolling the consulting expenses of their competitive affiliate for 

years despite the alleged protections of their corporate separation plan and Ohio law.  

The Audit Report in this proceeding, however, does not address this issue. 

D. The Commission’s Rulemaking Order 
 

 
 

19 Id. at ¶ 6, citing FirstEnergy Corp. Form 10-K Fiscal Year Ended December 31, 2020 at 28. 
20 DCR Audit Proceeding, Entry (Mar. 10, 2021) at ¶ 7. 
21 Consulting Services Agreement Term Sheet, Attachment A to General Terms and Conditions (“IGS Att. 
A”). 
22 DCR Audit Proceeding, DCR Audit Report – Expanded Scope at 13. 
23 FirstEnergy Purchase Order No. 55116871 (“IGS Att. B”) at 1. 



 
 

11 
 
 

In parallel with this proceeding, the Commission has undertaken its five-year rule 

review of the electrical safety and service standards. In that case, IGS raised concerns 

regarding EDUs utilization of consolidated utility bill to invoice and collect for its own or 

affiliate nonelectric services while denying CRES providers comparable access.  The 

Commission agreed that IGS’ position had merit, stating that the “Commission does 

acknowledge IGS’s concern about unreasonable preferences and competitive 

advantages, considering the current rules have not directly addressed the situation where 

an EDU consistently enters into a contract only with the EDU’s affiliate regarding 

placement of only that affiliate’s nonjurisdictional service charges on the EDU’s bill at the 

exclusion of all other potential providers.”24  Accordingly, the Commission modified its 

rules to explicitly require that: “An electric utility cannot discriminate or unduly restrict a 

customer’s CRES provider from including nonjurisdictional charges on a consolidated 

electric bill.”25   

 The Commission’s rules became effective November 1, 2021.  On that same 

day, FirstEnergy filed a motion for a waiver of the Commission’s rule, apparently 

seeking to further deny CRES providers the same level of access that FirstEnergy has 

enjoyed for years.26 While IGS acknowledges that case will proceed on its own 

 
 

24 In the Matter of the Commission’s Review of its Rules for Electrical Safety and Service Standards 
Contained in Chapter 4901:1-10 of the Ohio Administrative Code, Case No. 17-1842-EL-ORD, Finding 
and Order at 50 (Feb. 26, 2020).  
25 Id. At 79. 
26 In the Matter of the Application of Ohio Edison Co., the Cleveland Electric Illuminating Co., and the 
Toledo Edison Co. for a Limited Waiver of Rules 4901:1-10-22(C), 4901:1-10-24(E)(3), and 4901:1-10-
33(A), Case No. 21-1125-EL-WVR. 
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schedule, the matters raised in that proceeding should be considered with the context of 

the significant corporate separation violations identified in this proceeding.    

   
E. Comments in this Proceeding 

IGS Energy now submits its third set of initial comments in this proceeding. 

Although all of the recommendations and issues raised by IGS in the previous filings 

remain pertinent, IGS focuses this set of comments on the unlawfulness of FirstEnergy’s 

Corporate Separation Plan, recommendations within the Daymark Audit Report, and the 

corporate separation violation that came to light in the DCR Audit Proceeding. 

III. FIRSTENERGY’S UNLAWFUL CORPORATE SEPARATION PLAN 

A. FirstEnergy’s Corporate Separation Plan does not comply with R.C. 
4928.17, and therefore, must be amended. 

IGS once again urges the Commission to not allow a key component of this 

proceeding to be lost – FirstEnergy’s Corporate Separate Plan fails to comply with R.C. 

4928.17. When the Commission directed these audits in the Retail Market COI, it 

specifically stated the plan would be reviewed for compliance with the corporate 

separation laws in R.C. 4928.17 and Ohio Adm.Code Chapter 4901:1-37.27 Indeed, this 

proceeding is titled “In the Matter of the Review of the Ohio Edison Company, The 

Cleveland Electric Illuminating Company, and The Toledo Edison Company’s 

Compliance with R.C. 4928.17 and Ohio Adm.Code Chapter 4901:1-37” (emphasis 

 
 

27 Retail Market COI, Finding and Order (Mar. 26, 2014) at 16-17. 
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added). Compliance with R.C. 4928.17 has always been part of this proceeding and 

therefore, must be reviewed.  

1. FirstEnergy’s offering of nonelectric products and services does 
not comply with R.C. 4928.17. 

Ohio’s corporate separation requirements are set forth in R.C. 4928.17 and Ohio 

Adm.Code 4901:1-37. Specifically, an EDU is prohibited from, either directly or through 

an affiliate, being in the businesses of supplying a noncompetitive retail electric service 

and supplying a competitive retail electric service, or in the businesses of supplying a 

noncompetitive retail electric service and supplying a product or service other than retail 

electric service, unless the EDU implements and operates under a corporate separation 

plan. R.C. 4928.17(A). The corporate separation plan must be approved by the 

Commission, consistent with the policy specified in R.C. 4928.02, and achieve the three 

requirements provided in R.C. 4928.17(A)(1)-(3). 

The first of these three requirements is that the corporate separation plan 

“provides, at minimum, for the provision of the competitive retail electric service or the 

nonelectric product or service through a fully separated affiliate of the utility.” R.C. 

4928.17(A)(1). FirstEnergy’s Corporate Separation Plan fails do this. Instead, it includes 

a section titled “Consumer Products,” which explicitly states that FirstEnergy offers the 

provision of nonelectric products and services.28  

 
 

28 In the Matter of the Application for the Approval of a Corporate Separation Plan Section 4928.17, Revised 
Code and 4901:1-37, Ohio Administrative Code, Case No. 09-462-EL-UNC, Corporate Separation Plan 
(June 1, 2009) at 6. 
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Thus, FirstEnergy is engaged in this state in the business of supplying a 

noncompetitive retail electric service and products and services other than retail electric 

service. Under R.C. 4928.17(A), FirstEnergy is unable to do this without a Commission 

approved plan that provides, at a minimum, for the provision of the competitive retail 

electric service or the nonelectric product or service through a fully separated affiliate of 

the utility. FirstEnergy’s plan fails to do so, and thus, is in violation of R.C. 4928.17.  

Moreover, while the law permitted a utility to operate pursuant to functional 

separation—rather than physical separation—it may only do so, “for good cause shown” 

under an “interim plan” that otherwise satisfies the letter and spirit of R.C. 4928.17 and 

state policy embodied in R.C. 4928.02.  As discussed below, FirstEnergy, of course, has 

failed to provide any reason to support a finding of good cause for such a temporary 

exception and the Audit Report itself provides many examples of its disrespect for the 

letter and spirit of the law. 

2. FirstEnergy’s Corporate Separation Plan must be amended. 

Because FirstEnergy’s Corporate Separation Plan is inconsistent with the 

requirements prescribed under the law, it must be amended. Under R.C. 4928.17(D), 

“[a]ny party may seek an amendment to a corporate separation plan approved under this 

section, and the commission, pursuant to a request from any party or on its own initiative, 

may order as it considers necessary the filing of an amended corporate separation plan 

to reflect changed circumstances.” In IGS Energy’s Supplemental Comments, IGS sought 

an amendment to FirstEnergy’s Corporate Separation Plan under this statute, or in the 

alternative, urged the Commission to use its ability in R.C. 4928.17(D) to amend the  plan 
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upon its own initiative. 29  When the Commission approved FirstEnergy’s Corporate 

Separation Plan it “reserve[d] the right to invoke its authority to preserve fair competition, 

for both interim and permanent arrangements.” 30  Such modification is certainly 

appropriate in this instance. 

At a minimum, the Commission should require FirstEnergy’s plan to ensure that 

FirstEnergy does not  offer products and services other than retail electric service.31 This 

is necessary to reflect several changed circumstances, consistent with R.C. 4928.17(C).  

First, an amendment is necessary to comply with the Commission’s own precedent 

established subsequent to the approval of FirstEnergy’s most recent amendment to its 

Corporate Separation Plan. Specifically, the Supreme Court of Ohio and the Commission 

have provided additional guidance regarding the application of R.C. 4928.17. In In re 

Duke Energy Ohio, Inc., the Court remanded Duke’s Fourth Corporate Separation Plan 

because the Commission failed to set forth the evidence and reasoning as to how it 

determined Duke’s plan complied with R.C. 4928.17, despite the plan allowing Duke to 

offer nonelectric products and services.32 Although the majority court was “admittedly 

skeptical” as to whether the plan could comply with the statute, Justice Kennedy, in an 

 
 

29 See IGS Supplemental Comments at 6-9. 
30 In the Matter of the Application of FirstEnergy Corp. on behalf of Ohio Edison Company, the Cleveland 
Electric Illuminating Company, and the Toledo Edison Company for Approval of their Electric Transition 
Plans and for Authorization to Collect Transition Revenues, Case No. 99-1212-ETP, Opinion and Order 
(Jul. 19, 2000) at 26.  
31 See FirstEnergy Corporate Separation Plan, Section VI, Consumer Products.  
32 In the Matter of the Application of Duke Energy Ohio, Inc., for Approval of its Fourth Amended Corporate 
Separation Plan, Case Nos. 14-689-EL-UNC, Order on Remand (June 14, 2017) at ¶ 29, citing In the Matter 
of the Application of Duke Energy Ohio, Inc., for Approval of its Fourth Amended Corporate Separation 
Plan, 148 Ohio St.3d 510, 2016-Ohio-7535. 
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opinion that dissented in part and concurred in part, took the additional step concluding 

that it could not. In its Order on Remand, the Commission agreed with Justice Kennedy.33  

The Commission specifically held that a plan allowing an EDU to offer nonelectric 

products and services does not comply with R.C. 4928.17(A) because these products 

and services are not being offered through an affiliate.34 Additionally, the Commission 

held that “by not offering the nonelectric services through an affiliate, Duke's plan 

disregards the state policy in R.C. 4928.02(H) to ensure effective competition.”35 

Thus, that the Commission has expressly held that a corporate separation plan 

does not comply with R.C. 4928.17 when the EDU is offering nonelectric products and 

services, it should apply its own precedent by requiring FirstEnergy to update their 

Corporate Separation Plan to reflect this change. 

Second, as discussed below, the Audit Reports and recent events have 

demonstrated that FirstEnergy’s Corporate Separation Plan is simply insufficient even if 

the Supreme Court had not shut the door on a utility operating pursuant to “functional 

separation.” Most notably, the Daymark Audit Report found that the cost allocation 

manual fails to ensure the Commission that no cross-subsidization between the utility and 

its affiliates is occurring as required under Ohio Adm.Code 4901:1-37-08(C).36  This 

finding of insufficiency of FirstEnergy’s Corporate Separation Plan is a changed 

circumstance that necessitates amendments.  

 
 

33 Id. at ¶ 9. 
34 Id. at ¶ 10. (“Initially, we note that Duke's request does not comply with 4928.17(A) as the Company 
admittedly is not seeking to offer nonelectric products through an affiliate.”). 
35 Id. 
36 Daymark Audit Report, App. A at 3. 
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Therefore, based upon the clear language of the law and as further demonstrated 

by FirstEnergy’s course of conduct during the audit period, it is clear that FirstEnergy’s 

Corporate Separation Plan should be modified to comply with R.C. 4928.17, specifically 

by removing FirstEnergy’s offerings of nonelectric products and services.  Moreover, in 

order to start to rectify several years of abuse, favoritism for its own products, and 

discrimination against competitors, FirstEnergy should be directed to permit competitive 

retail electric service providers to use the consolidated utility bill to invoice customers for 

nonelectric services.   This form of relief is particularly important, given that FirstEnergy 

has separately sought a waiver of the requirement to provide comparable access to the 

utility bill.    

IV. UNLAWFUL ADVANTAGES AND SUBSIDIES IDENTIFIED IN THE DAYMARK 
AUDIT REPORT 
The FirstEnergy EDUs offer a wide variety of nonelectric products and services to 

its distribution customers. FirstEnergy Products, part of FirstEnergy Service Company, 

assists FirstEnergy with the marketing and solicitation of these products and services to 

its customers.”37 During the 2016 to 2020 time period, the offerings included:  

• Air Conditioning Maintenance;  

• Mover Services Program;  

• Electric Services Program;  

• EV Charging Stations;  

• Heat Maintenance;  

 
 

37IGS-INT-03-002; IGS-INT-03-003; IGS-INT-03-004 (“IGS Att. D”). 
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• HVAC Maintenance;  

• Home Insulation;  

• Repair and Protection Plans;  

• Kitchen Repair;  

• Landscape Lighting;  

• Laundry Room Repair;  

• Plumbing Repair;  

• Post Lamps;  

• Surge Assist; and 

• Tree Services.38 

In just those few years, the sale of these products and services brought in over 

 in net profits for FirstEnergy.39  Yet when asked whether any direct or 

indirect costs associated with the FirstEnergy EDUs’ offering of nonelectric products and 

services are collected through distribution rates or riders, FirstEnergy responded that 

request would “impose an extraordinary and unreasonable burden” to review the 

expenses to determine whether any of the costs impacted customer rates.40 

Although it should be completed, a review is unnecessary to determine that 

subsidization exists. FirstEnergy is clearly subsidizing its sale of nonelectric products and 

services by utilizing the distribution service call center and captive customer base for the 

 
 

38 Daymark Audit Report at 62, Table 14.  
39 Id. 
40 IGS-INT-04-004 (“IGS Att. E”). 
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solicitation of these products and services and the distribution billing system to bill for 

these offerings.  This violation is further exacerbated by FirstEnergy’s billing of nonelectric 

products and services on the consolidated utility bill while continually refusing to permit 

any competitors like or similar access.  

Specifically, FirstEnergy is leveraging its ratepayer funded call center to market 

and sell unregulated products and services through a practice known as “soft transfers.”41 

This means when a distribution service customer contacts FirstEnergy’s call center 

regarding a service-related issue, the customer may also be transferred to the FirstEnergy 

Product Group for the solicitation of unregulated products and services offered by 

FirstEnergy.42 This practice has been quite profitable, with  of the net profits 

generated from the sale of nonelectric products and services between 2016 to 2020 

occurring through soft transfers. 

In addition, FirstEnergy is further leveraging its status as the distribution company 

by using its distribution customers’ information like a rolodex that it can sift through 

whenever it would like to market whatever is most profitable to itself. FirstEnergy makes 

its customers’ email and mailing addresses available for FirstEnergy Products to market 

and sell unregulated products and services on behalf of FirstEnergy.43  

Additionally, FirstEnergy is utilizing the billing systems and utility bills, paid for by 

its distribution customers, to charge customers for these unregulated products and 

 
 

41 Daymark Audit Report at 63-64. 
42 Id. 
43 IGS-INT-04-006; IGS-INT-04-007 (“IGS Att. E”).  
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services. Although customers have multiple options for payment, a staggering  of the 

revenue collected by FirstEnergy for these nonelectric products and services is collected 

through the customer’s distribution bill.44 Despite this evidence that customers prefer to 

be charged for nonelectric products and services through the utility bill, FirstEnergy 

refuses to allow any other provider to do the same.45 Similarly, FirstEnergy uses its 

access to the utility bill to include bill inserts advertising its nonelectric products and 

services but also does not provide the same access to any other entity.46  

In the Daymark Audit Report, out of the 44 corporate separation requirements 

examined, FirstEnergy was found to be non-compliant in 8 and presented an opportunity 

for improvement in 13.47 Unsurprisingly, the majority of areas of non-compliance relate to 

the improper subsidization of FirstEnergy’s own offering of nonelectric products and 

services and its affiliates, including the subsidies described above.48  

The Daymark Audit Report found that offering nonelectric products and services 

through a regulated channel is a competitive advantage for FirstEnergy that other 

providers do not have.49 It also provides an anticompetitive subsidy from FirstEnergy’s 

distribution service to its offering of nonelectric goods and services.50 The auditor found 

that FirstEnergy has captive utility customers that it can reach out to with little additional 

 
 

44 Daymark Audit Report at 63. 
45 Id. at 71. 
46 IGS-INT-04-008; IGS-INT-04-009 (“IGS Att. E”). 
47 Daymark Audit Report at 8. 
48 See id. at 8-11. 
49 Id. at 9. 
50 Id., App. A at 2. 
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investment.51 Indeed, FirstEnergy competitors would not have access to this opportunity 

to gain customers through redirected distribution customer service calls, or “soft 

transfers.”52  

The Daymark Audit Report also found that FirstEnergy has a competitive 

advantage with regards to the use of the distribution utility bill for unregulated services.53 

The auditor found that “[t]his is clearly a desirable option, as evidenced by  of the 

revenue in the 2016-2020 period being collected in this manner.”54 However, none of 

FirstEnergy’s competitors have access to this option.55  

In recognition that the distribution customers are providing a market for 

FirstEnergy’s nonelectric products and services and paying for the billing services used 

for nonelectric products and services, the auditor recommended establishing a profit 

sharing mechanism between utility customers and FirstEnergy.56 Additionally, the auditor 

suggested exploring the ability of other providers to have access to the regulated 

customer billing system to provide equitable treatment.57 

Further, the Daymark Audit Report found non-compliance with Ohio Adm.Code 

4901:1-37-04(D)(10)(a) regarding the use of the FirstEnergy name to market nonelectric 

products and services.58 The auditor recommended that FirstEnergy remove the names 

 
 

51 Id. at 69. 
52 Id. at 10, App. A at 3. 
53 Id. at 13. 
54 Id. at 13. 
55 Id.  
56 Id. at 13, 61. 
57 Id. at 13. 
58 Id. at 10, App. A at 3. 
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and logos of the EDUs from their marketing materials and activities for nonelectric 

products and services.59 The use of the “FirstEnergy names to sell nonelectric goods and 

services is capitalizing on the reputation of FirstEnergy” and provides an advantage that 

its competitors do not have.60 Additionally, the auditor found the use of the FirstEnergy 

name confusing to customers as to what entity was actually providing the products and 

services.61 

Additionally, the Daymark Audit Report found instances of non-compliance within 

FirstEnergy’s accounting methods and cost allocation manual (“CAM”). Most notably, the 

auditor found that the CAM is not sufficiently preventing cross-subsidization between 

FirstEnergy and its affiliates, and there is a lack of monitoring and controls in place.62 The 

auditor expressed concern that FirstEnergy has little visibility into the charges being 

allocated to them by FirstEnergy Service Company, and there is no process for 

FirstEnergy to resolve any disputes.63  

A. FirstEnergy has repeatedly violated R.C. 4928.17(A)(2) and (3) and Ohio 
Adm.Code 4901:1-37-04(D)(6), which prohibit unfair competitive 
advantages, undue preferences and advantages to internal businesses 
providing nonelectric products and services, and anticompetitive 
subsides flowing from a noncompetitive retail electric service to a 
product or service other than retail electric service.  

The purpose behind corporate separation requirements in Ohio law and rule is 

clear:  Ensure that a monopoly EDU does not leverage its status—a position of trust, 

 
 

59 Id. at 76. 
60 Id. at 10, 13. 
61 Id. at 76. 
62 Id. at App. A at 3, citing Ohio Adm.Code 4901:1-37-08(C). 
63 Daymark Audit at 14, 82-83, App. A at 3. 



 
 

23 
 
 

literally and figuratively—to provide an advantage of any sort to its unregulated business 

operations (either its own or those of an affiliate).  Specifically, a corporate separation 

plan must “satisfy the public interest by preventing unfair competitive advantage . . . .”  

R.C .4928.17(A)(2).  Further, the plan must “ensure that the utility will not extend any 

undue preference or advantage to any affiliate, division, or part of its own business 

engaged in the business of supplying the competitive retail electric service or nonelectric 

product or service.” R.C. 4928.17(A)(3) (emphasis added).   

Likewise, consistent with the state policy contained in R.C. 4928.02(H), Section IIV 

of FirstEnergy’s Corporate Separation Plan, “Code of Conduct,” adopts Ohio Adm. Code 

4901:1-37-04(D)(6), which provides the following: 

The Companies will ensure effective competition in the provision of retail 
electric service by avoiding anticompetitive subsidies flowing from a 
noncompetitive retail electric service to a competitive retail electric service 
or to a product or service other than retail electric service, and vice versa.64  

 
The Daymark Audit Report and subsequent discovery reveal multiple instances of 

FirstEnergy violating of this rule and the statutes identified above. Specifically, 

FirstEnergy is subsidizing its sale of nonelectric products and services by utilizing the 

distribution service call center and captive customer base for the solicitation of these 

products and services and the distribution billing system to bill for these offerings.  This 

violation is further exacerbated by FirstEnergy’s billing of nonelectric products on the 

consolidated utility bill while refusing to permit any competitors like or similar access. 

 
 

64 In the Matter of the Application for the Approval of a Corporate Separation Plan Section 4928.17, Revised 
Code and 4901:1-37, Ohio Administrative Code, Case No. 09-462-EL-UNC, Corporate Separation Plan 
(June 1, 2009) at 14.  
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Additionally, as discussed below, further investigation by the Commission is necessary to 

determine if ratepayers have been subsidizing the costs to implement billing capabilities 

and the uncollectible expenses related to the nonelectric products and services. 

1. Utilizing distribution system assets and information to solicit 
customers for nonelectric products and services is an undue 
advantage and anticompetitive subsidy. 

Regarding the soft transfer practice, the Daymark Audit Report found that 

FirstEnergy’s competitors do not have the access to this opportunity to gain customers 

through redirected electric utility customer service calls and that this is “competitive 

advantage” to FirstEnergy.65  

IGS agrees with the auditor’s findings but is baffled that the auditor somehow 

considers this merely an “opportunity for improvement.”66 This practice plainly violates 

several principles of corporate separation.  First, using the regulated call center to market 

nonelectric products and services provides its own product an undue preference and 

competitive advantage over the products of third parties.  Second, the practice provides 

an anticompetitive subsidy from FirstEnergy’s noncompetitive retail electric service to its 

offering of products and services other than retail electric service contrary to Ohio 

Adm.Code 4901:1-37-04(D)(6) and R.C. 4928.02(H). The FirstEnergy EDUs are utilizing 

their call center, paid for by their distribution customers, as a platform to solicit 

unregulated products and services. In fact, this subsidy can be at least partially quantified. 

The Daymark Audit Report determined that in the 2016-2020 period, FirstEnergy has 

 
 

65 Daymark Audit Report at 68-69. 
66 Id. at 10, 69, Att. A at 2. 
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profited about  from sale of unregulated products and services 

through the soft transfer process.67  

Also notable is comparison of FirstEnergy’s costs to revenues with respect to these 

offerings. For example, the Connections Mover Services had just  in costs from 

2016 to 2020 compared to its over  dollars in revenue.68  These numbers 

demonstrate the auditor’s finding that FirstEnergy has captive utility customers that it can 

either reach out to customers with little to no additional investment, or there is a greater 

undisclosed subsidization of this product through distribution rates or other means that 

have not been fully evaluated.69 

Moreover, IGS notes that FirstEnergy admits that during these soft transfers, 

“[c]ustomers are not informed that products and/or services are available from and may 

be obtained from other suppliers.”70  This is contrary to FirstEnergy’s tariffs, as well as 

the repeated assertions made by FirstEnergy when justifying its ability to continue offering 

of unregulated services when its Corporate Separation Plan was first approved.71 

R.C. 4928.18(B) provides the Commission with jurisdiction to determine whether 

an electric utility or its affiliate has violated any provision of R.C. 4928.17 or an order 

 
 

67 Id. at 64, Table 15. 
68 Id.  
69 Id. at 69. 
70 IGS-INT-03-004 (“IGS Att. D”).  
71 Ohio Companies Tariffs, Electric Service Regulations at Page 13 of 21 (“No such special customer 
service shall be provided except where the Company has informed the customer that such service is 
available from and may be obtained from other suppliers.”); Initial CSP Proceeding, Opinion and Order 
(July 19, 2000) (“The company claims that customers will be informed that such services are available from 
other contractors.”); Entry on Rehearing (September 13, 2000) at ¶ 9 (“FirstEnergy has indicated that it will 
ensure that customers are fully informed that other service providers are available to perform special 
services.”) 
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issued or rule adopted under that section. If the Commission determines that a violation 

has occurred, in addition to the other remedies provided by law, the Commission may 

impose a forfeiture on the utility or its affiliate for up to $25,000 per day per violation. R.C. 

4928.18(D)(1). 

As noted above, FirstEnergy made  dollars from 2016 to 2020 via soft 

transfers. To adequately and fairly penalize FirstEnergy for violating the law and deter 

FirstEnergy and other utilities from doing the same in the future, the forfeiture must be 

substantial to match the profits. Therefore, IGS recommends that a hearing be held and 

the Commission issue orders determining the appropriate level of forfeiture, given that 

FirstEnergy may be liable up to $25,000 per day per violation that FirstEnergy’s Call 

Center was open beginning January 1, 2016 to the filing date of these comments, or 1,474 

days. 72  This amount could total a forfeiture of approximately $36,850,000. The 

Commission, of course should also consider alternative forms of relief such as leveling 

the playing field by permitting CRES providers equal access to the FirstEnergy bill for 

nonelectric products.  This relief would be equitable, given that the competitors of 

FirstEnergy (such as IGS) have been aggrieved the most by these continued violations.     

2. FirstEnergy’s use of customers’ personal information held only 
because of its role as a distribution company to solicit customers 
for nonelectric products and services is an unlawful competitive 
advantage. 

Although the Daymark Audit Report expressed concern with FirstEnergy utilizing 

its existing customer base to sell goods and services, it failed to specifically acknowledge 

 
 

72 This calculation excludes weekends and public holidays. 
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FirstEnergy’s improper and unlawful use of its distribution customer contact information 

to market and sell unregulated products and services on behalf of FirstEnergy.73  

This is another example of the FirstEnergy EDUs inappropriately leveraging their 

roles as distribution utilities for their own financial benefit and to the detriment of their 

customers. Using the personal information of their distribution customers, held only 

because the FirstEnergy EDUs serve as the customers’ distribution utility, for the 

marketing and sale of its nonelectric goods and services is a competitive advantage. 

None of FirstEnergy’s competitors have access to this information.  Therefore, this 

practice must be terminated immediately.  

3. Utilizing distribution system assets to bill customers for 
nonelectric products and services is an unlawful advantage and 
anticompetitive subsidy. 

IGS agrees with the Daymark Audit Report that FirstEnergy’s use of the distribution 

billing system is a competitive advantage. In order for a competitor to offer the exact same 

nonelectric products and services as FirstEnergy, it would need to invest in an entire 

billing system, as well as printing supplies, postage, office equipment, general overhead, 

and labor.  

Moreover, even this level of investment cannot rectify the competitive advantage 

that FirstEnergy provides to its own service.  Including nonelectric charges on the 

consolidated utility bill provides customers with the convenience of paying only one bill.  

 
 

73 See Daymark Audit Report, App. A at 2; IGS-INT-04-006; IGS-INT-04-007 (“IGS Att. E”); See also  R.C. 
4928.17(3) which explicitly prohibits undue preference or advantage to utility products under a corporate 
separation plan.  
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Indeed, when given the choice between paying one bill and two, in IGS’s experience, 

customers select the former at least two thirds of the time.74 This is consistent with 

FirstEnergy’s experience of collecting  of its revenues for nonelectric products and 

services through the utility bill. 75  Thus, FirstEnergy’s nonelectric products have an 

advantage over any competitor.  

Recently, the Commission amended its rules to prevent this unreasonable 

practice, finding that a utility cannot discriminate or unduly restrict a customer’s CRES 

provider from including nonjurisdictional charges on a consolidated electric bill. 76 

Therefore, FirstEnergy must allow the customer’s CRES provider, on an open and 

nondiscriminatory basis, access to the consolidated bill to list nonjurisdictional service 

charges.77 

B. The Commission should require FirstEnergy to demonstrate that no 
distribution ratepayer funds have be used to support FirstEnergy’s 
offering of nonelectric products and services. 

The utility has the burden of proof to demonstrate compliance with the 

Commission’s corporate separation rules. Ohio Adm.Code 4901:1-37-02(E). However, 

through discovery in this proceeding it has become apparent that FirstEnergy cannot 

confirm compliance is occurring. Additionally, the DCR Audit Report has demonstrated 

 
 

74 In the Matter of the Commission’s Review of the Minimum Gas Service Standards in Chapter 4901:1-13 
of the Ohio Administrative Code, Case No. 19-1429-GA-ORD, Initial Comments of Interstate Gas Supply, 
Inc. (Jan. 17, 2020) at Affidavit of Ron Waterman. 
75 Daymark Audit Report at 63. 
76 In the Matter of the Commission’s Review of Its Rules for Electrical Safety and Service Standards 
Contained in Chapter 4901:1-10 of the Ohio Administrative Code, Case No. 17-1842-EL-ORD, Finding 
and Order (Feb. 26, 2020) at ¶ 213. 
77 Id. 
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that the cost allocation methods and systems utilized by FirstEnergy are not without 

faults. 78  Therefore, IGS recommends that the Commission require FirstEnergy to 

demonstrate its compliance with corporate separation requirements with regards to 

certain costs associated with its offering of nonelectric products and services.  

1. The Commission should ensure that FirstEnergy has not collected 
any costs collected from ratepayers associated with FirstEnergy’s 
nonelectric products and services billing capabilities.  

According to FirstEnergy, it began billing for products and services on 

FirstEnergy’s electric utility bills in 1996.79 In 2017, the system supporting this billing 

capability was upgraded for an approximate cost of $8,000,000.80 When asked about 

these costs, FirstEnergy was not aware that any analysis has occurred regarding the 

costs associated with implementing this capability prior to 2017, nor had FirstEnergy 

analyzed the treatment of costs associated with this capability.81 Additionally, “[c]osts are 

incurred for ongoing platform licensing, maintenance, and support, including break fix and 

minor enhancements.”82 In 2020 alone, these costs totaled about $530,000.83 

Because FirstEnergy appears to be unaware of how the costs associated with this 

billing capability have been recovered, the Commission should direct FirstEnergy to 

conduct this analysis. Should any of the costs be allocated to FirstEnergy’s provision of 

noncompetitive retail electric service, FirstEnergy has further violated their Corporate 

 
 

78 See e.g. DCR Audit Proceeding, DCR Audit Report – Expanded Scope at 1-20. 
79 IGS-INT-03-002 (“IGS Att. D”). 
80 Id. 
81 Id. 
82 Id. 
83 Id. 
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Separation Plan and Ohio law’s prohibition of anticompetitive subsidies flowing to the 

offering of nonelectric products and services, and thus, remedies under R.C. 4928.18 

should be applied. 

2. The Commission should ensure that FirstEnergy is not collecting 
any uncollectibles related to its offering of nonelectric products 
and services through distribution rates. 

Further, when asked if FirstEnergy recovers the uncollectible amounts associated 

with its nonelectric products and services through distribution rates, riders, or any other 

recovery mechanism, FirstEnergy replied that “to the extent this Request seeks 

information about products and services offered by the Companies, the Companies have 

not completed the requested analysis but will supplement their response to this Request 

as necessary.”84  

The Commission should be alarmed that FirstEnergy’s answer to this question is 

anything but an unequivocal “no.” FirstEnergy should not have to complete an analysis to 

determine if distribution customers are subsidizing FirstEnergy’s unregulated offerings. 

The purpose of a corporate separation plan is to ensure these anti-competitive and unfair 

advantages do not occur. Thus, the Commission should require FirstEnergy to 

demonstrate that they are not collecting the uncollectibles related to their nonelectric 

products and services through distribution charges.  

C. The Commission should adopt the recommendation to prohibit 
FirstEnergy from operating a competitive affiliate or part of its own 

 
 

84 IGS-INT-03-003 (“IGS Att. D”). As of November 22, 2021, IGS has not received a supplement to this 
response. 
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business engaged in nonelectric products and services that utilizes the 
same or similar name or logo of the distribution utilities.  

Two independent auditors made the same findings: using the “FirstEnergy” name 

can be confusing and misleading to customers, implies an endorsement by FirstEnergy, 

and provides an unfair advantage.85 Additionally, two independent auditors made the 

same recommendation: prohibit this.86  

In the Sage Audit Report, the auditor recommended removing the FirstEnergy 

name from its CRES affiliate.87 The report found that FirstEnergy works hard on its stand-

alone branding in Ohio, and its executives “tout the importance of using the FirstEnergy 

name” because “FirstEnergy is a ‘trusted supplier’ and the ‘FirstEnergy brand is 

prominent.’”88 But it also found that it is “natural” for someone to infer a competitive 

affiliate utilizing the FirstEnergy name is the same as their “trust utility supplier” and give 

greater consideration to the affiliate when selecting a CRES provider.89 

 In the Daymark Audit Report, the auditor recommended that the FirstEnergy EDU 

names and logos be removed from their marketing materials and activities of nonelectric 

goods and services.”90  According to Daymark, “[u]sing the FirstEnergy name to sell 

nonelectric goods and services is capitalizing on the reputation of FirstEnergy.” 91 

 
 

85 Sage Audit Report at 98-99; Daymark Audit Report at 76. 
86 Id. 
87 Sage Audit Report at 98-99. 
88 Id. at 98. 
89 Id. 
90 Daymark Audit Report at 76. 
91 Id. at 13. 
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Additionally, the Daymark Audit Report expressed concern that the use of the 

“FirstEnergy” can be confusing and misleading to customers.  

Perhaps the best way to demonstrate the confusion caused by the varied use of 

the “FirstEnergy” name (as well as the ability for FirstEnergy to offer products and services 

other than retail electric service despite being contrary to Ohio law) is in Daymark Audit 

Report. Indeed, Daymark itself was confused and mistaken by the relationship between 

FirstEnergy as the EDUs, Ohio Edison, Toledo Edison, and Illuminating Company 

Services, and FirstEnergy Products:  

Section X.C of FirstEnergy’ approved tariffs allow the Companies to “furnish 
special customer services as identified in this section.” OAC 4901:1-37 
Section 4(D)(11) states that FirstEnergy must “clearly disclose upon whose 
behalf their public representations are being made when such 
representations concern the entity's provision of electric services.” That 
means that FirstEnergy must disclose that the products and services 
being offered are not by FirstEnergy.92 
 
However, adding “Services” may not provide enough information for 
customers to distinguish between the entity offering products and 
services and their distribution company. A customer could reasonably 
assume that FirstEnergy Products, while using their utility’s name, was also 
their utility.93 
 
While having this disclosure is a good first step, it is so small the customer 
is unlikely to read it. A customer could still assume that when receiving 
this type of marketing that FirstEnergy Products was also their 
utility.94 
 
The FEP group adds “Services” to the Ohio regulated Companies name to 
market nonelectric products and services. As discussed earlier, adding 
“Services” may not provide enough information for customers to distinguish 
that the entity offering products and services is different than their 

 
 

92 Id. at 59. 
93 Id. at 73. 
94 Id.  
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distribution company. A customer could reasonably assume that 
FirstEnergy Products was also their regulated utility, which provides a 
competitive advantage to FirstEnergy.95 
 
Although there is a disclaimer on marketing materials, it is not highly visible 
and a customer could reasonably assume that FirstEnergy Products 
was their utility’s offering, rather than an affiliate’s offering.96 

 
The problem here is that the entity offering the products and services is the 

customer’s distribution utility. FirstEnergy repeatedly stated this throughout its 

discovery responses: “The Companies object to this Request because it incorrectly 

assumes that FEP offers products and services to the Companies’ customers. The 

Companies, not FEP, offer products and services to their customers.” 97  In addition, 

Products & Services website, displaying the logos of the FirstEnergy Corp. distribution 

utilities in Ohio and Pennsylvania, includes a disclosure that recognizes that products on 

this site are sold by FirstEnergy utility companies.98 If the auditor cannot fully comprehend 

the extent of the relationships, it is likely the average customer will have the same 

problem.  

Further, implementation of this restriction is not new or novel concept. In Texas, 

the court upheld the Texas Public Utility Commission’s decision to prohibit AEP from 

utilizing the AEP name and branding for its competitive retail electric provider (“REP”) 

 
 

95 Id. at 76. 
96 Id. 
97 IGS-INT-03-002; IGS-INT-03-003; IGS-INT-03-004 (“IGS Att. D”). 
98  FirstEnergy Products & Services, available at https://www.firstenergycorp.com/products/products-
services.html. IGS also notes that this does not properly inform “the customer that such service is available 
from and may be obtained from other suppliers,” as required under FirstEnergy’ tariffs. 

https://www.firstenergycorp.com/products/products-services.html
https://www.firstenergycorp.com/products/products-services.html
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affiliate, AEP Retail Energy. 99  This would prevent any cross-subsidization between 

regulated and competitive activities, a “central legislative concern,” and the ability of AEP 

to leverage its monopoly position as the distribution utility, AEP Texas TDU.100  The 

Commission found that: 

“AEP Retail Energy and the AEP Texas TDUs['] sharing of identical AEP 
branding is joint promotion that will cause confusion among customers and 
result in favoring AEP Retail Energy over non-affiliated REPs.” Specifically, 
there was evidence that allowing AEP REP to sell electricity in the Texas 
retail market as “AEP Retail Electric,” with the same “AEP” identifier and 
logo as the “AEP Texas” TDUs would tend to cause retail and small 
commercial customers to perceive incorrectly that “AEP Retail Electric” and 
“AEP Texas” were one and the same or that customers of “AEP Retail 
Electric” otherwise stood to benefit from that company's affiliation with the 
TDU-e.g., perceiving that the affiliation would enable the customer to obtain 
more reliable service or more responsive restoration of service following an 
outage.101  

 
The identical analysis can be applied here. Therefore, the Commission should prohibit an 

EDU from operating a competitive affiliate or part of its own business engaged in 

nonelectric products and services from the soliciting, marketing, or advertising to 

consumers using the same or similar name or logo of the distribution utility.102  

V. ANTI-COMPETITIVE SUBSIDIES FOR FIRSTENERGY SOLUTIONS 

A. FirstEnergy violated R.C. 4928.17 and Ohio Adm.Code 4901:1-37-
04(D)(6) and 4901:1-37-04(A)(3) by subsidizing their affiliate, FirstEnergy 
Solutions.  

 
 

99 AEP Texas Com. & Indus. Retail Ltd. P'ship v. Pub. Util. Comm'n of Texas, 436 S.W.3d 890, 893 (Tex. 
App. 2014). 
100 Id.  
101 Id.  
102 See also The Southern Company, AGL Resources Inc., and Northern Illinois Gas Company d/b/a Nicor 
Gas Company, Case No. 15-0558 at 16 (Jun. 7, 2016) (authorizing a merger agreement and terminating 
Nicor Advanced Energy’s authority to use the word “Nicor” in the provision of competitive retail natural gas 
service). 
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As noted above, through the DCR Audit Proceeding, between 2014 and 2018, the 

FirstEnergy Service Company allocated costs associated with payments made under a 

certain consulting services agreement to the FirstEnergy EDUs between 2014 to 2018.103 

While the recovery of such payments from ratepayers is at issue in the DCR Audit 

Proceeding, the unlawfulness of making these allocations, or subsidies, is a corporate 

separation issue more appropriately addressed in this proceeding.104  

On January 8, 2013, the FirstEnergy Service Company entered into a Consulting 

Services Agreement (“Consulting Agreement”) with the Sustainability Funding Alliance of 

Ohio.105 The Consulting Agreement had a term of 5 years, subject to extension by mutual 

agreement.106 The term “work” was explicitly defined in the Consulting Agreement as 

follows: 

 
Source: IGS Attachment A at 2. 

 

 
 

103 DCR Audit Proceeding, DCR Audit Report – Expanded Scope at 13. 
104 In the DCR Audit Proceeding, the Commission stated: “This is the fourth investigation initiated by the 
Commission related to the allegations surrounding FirstEnergy Corp. We continue to believe that it is 
appropriate to keep each investigation focused on its purpose. In this case, a focused investigation will 
ensure that any funds which should be returned to ratepayers are returned as expeditiously as possible.” 
DCR Audit Proceeding, Entry (Mar. 10, 2021) ¶ 9. 
105 Consulting Services Agreement Term Sheet, Attachment A to General Terms and Conditions (“IGS Att. 
A”). 
106  Subsequently, the FirstEnergy Service Company and Sustainability Funding Alliance of Ohio, Inc. 
amended the Consulting Agreement, but there were no changes to the definition of “work.” See Consulting 
Services Agreement Term Sheet, Second Amended Attachment A to General Terms and Conditions (“IGS 
Att. C”). 
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In addition, a purchase order was created regarding the Consulting Agreement.107 

In the purchase order, it provides the following description: “Misc Consulting Services for 

FirstEnergy Solutions.”108 It also states: “Provides consulting services for FirstEnergy 

Solutions on an as needed basis by authorized FirstEnergy employees.”109  Donald 

Schneider, the President of FirstEnergy Solutions at the time of the purchase order, is 

listed as the contact for any technical questions.110  

The Consulting Agreement itself and the associated internal purchase order make 

it undoubtedly clear that the beneficiary of this agreement was FirstEnergy Solutions, the 

former competitive affiliate of FirstEnergy. Therefore, by allocating these costs to the 

FirstEnergy EDUs, instead of the affiliate, FirstEnergy has violated its Corporate 

Separation Plan and Ohio law. Specifically, FirstEnergy has violated Adm.Code 4901:1-

37-04(D)(6) and R.C. 4928.02(H), which prohibits FirstEnergy from providing 

anticompetitive subsidies flowing from its noncompetitive retail electric service to a 

competitive retail electric service. Additionally, FirstEnergy has violated Ohio Adm. Code 

4901:1-37-04(A)(3), which prohibits cross-subsidies between an EDU and its affiliates.  

Further, bankrolling millions in consulting, legal, and potentially other “services” for its 

competitive affiliate represents the conveyance of an undue preference and competitive 

advantage in violation of R.C. 4828.17(A)(2) and (3).   

 
 

107 FirstEnergy Purchase Order No. 55116871 (“IGS Att. B”). “This Purchase Order is governed by the 
attached “FirstEnergy Service Company- General Terms and Conditions” signed by Mark T. Clark and 
Samuel C. Randazzo on 1/8/2013.” IGS Att. B at 3. 
108 Id. at 1 (emphasis added). 
109 Id. at 2 (emphasis added). 
110 Id. at 1.  
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R.C. 4928.18(B) provides the Commission with jurisdiction to determine whether 

an electric utility or its affiliate has violated any provision of R.C. 4928.17 or an order 

issued or rule adopted under that section. If the Commission determines that a violation 

has occurred, in addition to the other remedies provided by law, the Commission may 

impose a forfeiture on the utility or its affiliate for up to $25,000 per day per violation. R.C. 

4928.18(D)(1). 

 Here, the DCR Audit provides that the FirstEnergy EDUs were allocated 

$13,441,982 for 22 payments made to the Sustainability Funding Alliance from 2014 to 

2018. 111 Records provided by FirstEnergy demonstrate that the majority of these were 

payments made under the Consulting Agreement, totaling .112 Given the 

gravity of the violations, the Commission should hold a hearing and determine the 

appropriate level of forfeiture given the gravity and scope of this conduct. In total, 

FirstEnergy has been in violation of this rule for over 2,850 days, dating back to 2014. 

In this proceeding, it is of no consequence that because of a surplus in the revenue 

caps in Rider DCR, recovery of these payments ultimately did not come from ratepayers. 

That is the issue in the DCR Audit Proceeding. Instead, the Commission’s focus and 

concern should be on the fact that the FirstEnergy EDUs subsidized a competitive affiliate 

via improper cost allocations, contrary to its Corporate Separation Plan and Ohio law. 

 
 

111 DCR Audit Proceeding, DCR Audit Report - Expanded Scope at 13, Table 14 at Line 16. 
112 BRC AS-Set 1-INT-010 Attachment 1 Confidential, Payment Detail Tab (“IGS Att. F – CONFIDENTIAL”). 
Based upon payment amount and the terms of the Consulting Agreement, it is assumed the other payments 
made to the Sustainability Funding Alliance relate to “Energy efficiency funding.” See DCR Audit 
Proceeding, DCR Audit Report - Expanded Scope at 13, Table 14 at Line 16. 
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Also concerning is that the discovery of this only occurred because of a federal criminal 

investigation.  

This scenario is illustrative of the risk that can occur when you have a monopoly 

with competitive affiliates operating in the same market, as well as the importance of 

robust corporate separation plans with timely reviews. These unlawful subsidies 

seemingly went unnoticed in 2014, 2015, 2016, 2017, and 2018, evidence that 

FirstEnergy’s Corporate Separation Plan is failing to do its stated purpose of preventing 

against them. 

VI. SCOPE OF EVIDENTIARY HEARING AND REQUEST FOR RELIEF 

Pursuant to an entry, the evidentiary hearing in this proceeding will commence 

on February 10, 2022.  The Scope of the Evidentiary Hearing should be as follows: 

(a) To evaluate the reasonableness of the recommendations in the audit report, 

including potential violations of R.C. R.C. 4928.17 

(b) To take evidence and briefing with respect to FirstEnergy’s provision of 

nonjurisdictional (nonelectric) services, whether such services were provided 

in violation of R.C. 4928.17 and the Ohio Administrative code, and any 

appropriate relief for such violations 

(c) To take evidence and briefing with respect to the improper allocation to 

FirstEnergy of a consulting agreement for the benefit of FirstEnergy Solutions, 

whether such allocation occurred in contravention of R.C. 4928.17, and any 

appropriate relief for such violations.  
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(d) To take evidence and briefing with respect to the shared use of the 

FirstEnergy name by affiliates, whether such use violates R.C. 4928.17, and 

any appropriate relief.  

Additionally, for the reasons set forth above, IGS Energy requests the following 

relief: 

a) An interim, emergency order directing FirstEnergy, during the pendency of 

this proceeding, to immediately cease and desist from advertising, offering, 

or providing nonelectric products and services;  

b) Issuance of an order directing FirstEnergy to allow CRES providers to 

include nonelectric products and services on the consolidated utility bill; 

c) Issuance of an order finding that FirstEnergy is in violation of R.C. 4928.17 

and Ohio Adm.Code 4901:1-37-04(D)(6) and 4901:1-37-04(A)(3) and 

therefore subject to a civil complaint for treble damages under R.C. 

4905.61;  

d) Issuance of any necessary orders to amend FirstEnergy’s existing 

corporate separation plan;  

e) Issuance of necessary orders to impose a forfeiture and order restitution, in 

accordance with R.C. 4928.18(D); and  

f) All other necessary and proper relief. 

 
Respectfully submitted, 
 
/s/ Evan Betterton 
Evan Betterton (0100089) 
Evan.betterton@igs.com 
Michael Nugent (0090408) 
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michael.nugent@igs.com 
Joseph Oliker (0086088) 
joe.oliker@igs.com 
 
Interstate Gas Supply, Inc. 
6100 Emerald Parkway 
Dublin, Ohio 43016 
Telephone: (614) 659-5000 
 
Attorneys for Interstate Gas Supply, Inc. 
(Counsel willing to accept service by e-mail)  
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 I certify that this Third Set of Initial Comments of Interstate Gas Supply, Inc. was 
filed electronically through the Docketing Information System of the Public Utilities 
Commission of Ohio on November 22, 2021. The PUCO’s e-filing system will 
electronically serve notice of the filing on the subscribed parties. Additionally, the parties 
below have received a copy of this filing via electronic transmission. 
 
 

 
/s/ Evan Betterton 
Evan Betterton 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Review of Ohio Edison 
Company, The Cleveland Electric 
Illuminating Company and The Toledo 
Edison Company’s Compliance with R.C. 
4928.17 and Ohio Adm.Code 4901:1-37. 

) 
) 
) 
) 
) 

Case No. 17-974-EL-UNC 

OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, AND THE TOLEDO EDISON COMPANY’S RESPONSES AND 

OBJECTIONS TO THE THIRD SET OF INTERROGATORIES, REQUESTS FOR 
ADMISSIONS, AND REQUESTS FOR PRODUCTION OF DOCUMENTS BY 

INTERSTATE GAS SUPPLY, INC. 

Pursuant to Rules 4901-1-16 through 4901-1-22 of the Ohio Administrative Code and in 

accordance with Ohio Rules of Civil Procedure 26, 33, and 34, Ohio Edison Company, The 

Cleveland Electric Illuminating Company, and The Toledo Edison Company (the “Companies”), 

hereby submit these Objections and Responses to the Third Set of Interrogatories, Requests for 

Admissions, and Requests for Production of Documents (the “Requests”) served by Interstate Gas 

Supply, Inc. (“IGS”). 

GENERAL OBJECTIONS 

The Companies incorporate the following objections into each response below, as if fully 

restated therein. 

1. The Companies object to IGS’s attempt to provide definitions and instructions for

answering that are broader than or inconsistent with the rules of the Ohio Administrative

Code or the Ohio Rules of Civil Procedure.  The Companies will respond in accordance

with its obligations under those rules.

2. The Companies object to the definition of “Documents” and “Documentation” to the extent

it seeks to impose obligations on the Companies that are broader than, or inconsistent with,

IGS Attachment D



8 

IGS-INT-03-002: On Page 9, the Audit Report states that FirstEnergy Product’s revenue was 

collected through customers’ electric utility bills and that “[t]his is a convenience 

offered by FEP through the regulated companies to regulated customers that 

FirstEnergy competitors cannot offer.” Regarding this billing capability: 

a. When did FirstEnergy begin billing for FirstEnergy Products on the

FirstEnergy issued electric utility bill?

b. How much did it cost to implement this billing capability into FirstEnergy’s

billing system?

c. Who paid for these costs?

d. Are there any ongoing operations or maintenance costs associated with this

billing capability?

e. If the answer to d. is in the affirmative, please identify these costs.

f. Please identify each provider of non-electric goods and services that

FirstEnergy bills for on the FirstEnergy issued electric utility bill.

IGS Attachment D
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g. Does FirstEnergy charge the provider(s) identified in f. for this access?

h. If the answer to g. is in the affirmative, please identify the amount of the

charges.

RESPONSE:  

The Companies object to this Request because it incorrectly assumes that FEP offers 

products and services to the Companies’ customers.  The Companies, not FEP, offer products and 

services to their customers. 

Subject to and without waiving any objections, the Companies state as follows with respect 

to sub-parts (a) through (h):   

a. The Companies began billing for FEP on the Companies’ electric utility

bills in 1996.

b. The system supporting non-commodity products including billing was

upgraded and enhanced in 2017 for an approximate cost of $8,000,000.

Prior to 2017, the Companies utilized SAP, to bill for non-commodity

products and services, but the Companies are not aware of an analysis of

the costs of the SAP system associated with billing for non-commodity

products and services.

c. The Companies object to this Request as vague and ambiguous in that it

does not provide any detail regarding “who”  it seeks information in relation

to.  Subject to and without waiving the foregoing objection, the Companies

have not analyzed the treatment of the costs of the SAP system associated

with the system’s use for billing for non-commodity products and services.

d. Yes.

IGS Attachment D



10 

e. Costs are incurred for ongoing platform licensing, maintenance, and

support, including break fix and minor enhancements.  In 2020 these costs

totaled approximately $530,000, which includes costs to support the

Companies’ sales of products and services as well as sales of products and

services by other FirstEnergy utilities in Pennsylvania, Maryland, and West

Virginia.

f. There are no costs of goods and services from providers of non-electric

goods and services, other than the Companies, that are billed to customers

on the Companies’ electric utility bills.  Only products and services offered

by the Companies have been included on or paid for through customer

utility bills.  The Companies have decided to no longer solicit or enroll

customers for on-bill billing of these products and services, and to

discontinue the inclusion of such charges on customers’ bills.

g. Not applicable.  See the Companies’ response to IGS-INT-03-002 subpart

(f).

h. See the Companies’ response to IGS-INT-03-002 subpart (g).

IGS-INT-03-003: Regarding the products and services provided by FirstEnergy Products and 

billed through the FirstEnergy utility bill: 

a. Does FirstEnergy recover the uncollectible amounts associated with these

products and services through its distribution rates, riders, or other recovery

mechanism?

IGS Attachment D



11 

b. If so, please identify the amounts for the period of 2016 to 2020 and the

recovery mechanism(s).

RESPONSE: 

The Companies object to this Request because it incorrectly assumes that FEP offers 

products and services to the Companies’ customers.  The Companies, not FEP, offer products and 

services to their customers.  Subject to and without waiving any objections, the Companies state 

that, to the extent this Request seeks information about products and services offered by the 

Companies, the Companies have not completed the requested analysis but will supplement their 

response to this Request as necessary. 

IGS-INT-03-004: On Page 10, the Audit Report states that FirstEnergy “customers can be 

transferred to the FEP group when they call for customer service-related issues,” 

referred to as soft transfers or warm transfers. Regarding these transfers: 

a. What customer classes are offered to be transferred to the FEP group?

b. Is a customer offered the option to be transferred to the FEP group every

time they call FirstEnergy?

c. If the answer to b. is in the negative, please identify the scenarios when a

customer is offered the option to be transferred to the FEP group.

d. Does FirstEnergy Products only offer Surge Assist and HomeServe Exterior

Electrical Line Protection through a warm transfer?

e. If the answer to d. is in the negative, please identify the other products and

services that FirstEnergy Products offers through a warm transfer.

f. Is the customer informed that the product(s) and/or service(s) are available

from and may be obtained from other suppliers?

IGS Attachment D
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g. At what point in the sales process does f. occur?

RESPONSE:    

The Companies state as follows with respect to sub-parts (a) through (c), (f), and (g): 

Residential customers can be transferred to the FEP group.  If a customer contacts the Companies 

and affirmatively asks for information about non-commodity products and services, the customer 

service representative would refer or transfer the customer to a different call center that is dedicated 

to addressing products and services issues.  In addition, at the end of a move-in call, the 

Companies’ customer service representatives offer and may transfer the customer to a different 

call center to discuss the Companies’ connections program, which is also administered by FEP on 

behalf of the Companies.  Customers are not informed that products and/or services are available 

from and may be obtained from other suppliers.   

With respect to sub-parts (d) and (e), the Companies object to this Request because it 

incorrectly assumes that FEP offers products and services to the Companies’ customers.  The 

Companies, not FEP, offer products and services to their customers.  Subject to and without 

waiving any objections, the Companies state that in addition to Surge Assist and HomeServe 

Exterior Line Protection, the Companies offer cable, internet, phone, and home security services, 

as well as a Saver’s Program with coupons to major retailers. 

 

IGS Attachment D



BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Review of Ohio Edison 
Company, The Cleveland Electric 
Illuminating Company and The Toledo 
Edison Company’s Compliance with R.C. 
4928.17 and Ohio Adm. Code 4901:1-37. 

) 
) 
) 
) 
) 

Case No. 17-974-EL-UNC 

OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, AND THE TOLEDO EDISON COMPANY’S RESPONSES AND 

OBJECTIONS TO THE FOURTH SET OF INTERROGATORIES AND REQUESTS 
FOR PRODUCTION OF DOCUMENTS BY INTERSTATE GAS SUPPLY, INC. 

Pursuant to Rules 4901-1-16 through 4901-1-22 of the Ohio Administrative Code and in 

accordance with Ohio Rules of Civil Procedure 26, 33, and 34, Ohio Edison Company, The 

Cleveland Electric Illuminating Company, and The Toledo Edison Company (the “Companies”), 

hereby submit these Objections and Responses to the Fourth Set of Interrogatories and Requests 

for Production of Documents (the “Requests”) served by Interstate Gas Supply, Inc. (“IGS”). 

GENERAL OBJECTIONS 

The Companies incorporate the following objections into each response below, as if fully 

restated therein. 

1. The Companies object to IGS’s attempt to provide definitions and instructions for

answering that are broader than or inconsistent with the rules of the Ohio Administrative

Code or the Ohio Rules of Civil Procedure.  The Companies will respond in accordance

with its obligations under those rules.

2. The Companies object to the definition of “Documents” and “Documentation” to the extent

it seeks to impose obligations on the Companies that are broader than, or inconsistent with,

those imposed by the rule of the Ohio Administrative Code and the Ohio Rules of Civil

Procedure. The Companies construe the term “documents” to be synonymous in meaning

IGS Attachment EIGS Attachment E



IGS-INT-04-004:  Are any direct or indirect overhead, IT, and/or administrative expenses 

associated with FE Products collected through the Ohio Companies’ 

distribution rates or riders? 

RESPONSE: 

The Companies object to this Request as vague and ambiguous because the phrase 

“associated with FE products” is undefined and subject to multiple interpretations.  The 

Companies further object to this Request as overbroad and unduly burdensome.   As written, this 

Request seeks to impose an extraordinary and unreasonable burden upon the Companies to 

individually review each and every “direct or indirect overhead, IT, and/or administrative 

expense[] associated with FE products” charged to the Companies to determine whether any such 

expense impacted customer rates. 

I

IGS Attachment EIGS Attachment E
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IGS-INT-04-006:  Are products and services offered by FE Products promoted to customers 

of the Ohio Companies through direct mail? If so, how were the mailing 

addresses obtained? 

RESPONSE: 

The Companies object to this Request because it incorrectly assumes that FEP offers 

products and services to the Companies’ customers.  The Companies, not FEP, offer products and 

services to their customers.  Subject to without waiving the foregoing objection, the Companies 

state that certain products and services offered by the Companies to their customers with support 

from FEP are promoted through direct mail.  The Companies further state that FEP supports the 

Companies’ marketing and sale of products and services, and therefore the Companies make their 

customer lists, including customer contact information, available to FEP for that purpose. 

IGS-INT-04-007:  Are products and services offered by FE Products promoted to customers 

of the Ohio Companies through e-mail? If so, how were the e-mail 

addresses obtained? 

RESPONSE: 

The Companies object to this Request because it incorrectly assumes that FirstEnergy 

Products (“FEP”) offers products and services to the Companies’ customers.  The Companies, not 

FEP, offer products and services to their customers.  Subject to without waiving the foregoing 

objection, the Companies state that certain products and services offered by the Companies to their 

customers with support from FEP are promoted through email.  The Companies further state that 

FEP supports the Companies’ marketing and sale of products and services, and therefore the 

IGS Attachment EIGS Attachment E



12 

Companies make their customer lists, including customer contact information, available to FEP 

for that purpose.  

IGS-INT-04-008:  Do the Ohio Companies promote products and services that are supported 

by FE Products through bill inserts included the utility bill?  If so, what fees 

or costs does FE Products pay and what do the Companies do with such 

fees? 

RESPONSE: 

The Companies object to this Request because the phrase “what do the Companies do with 

such fees” is vague and ambiguous.  Subject to and without waiving the foregoing objection, FEP 

pays for the cost of printing the inserts and costs incurred by FEP are allocated or assigned to the 

appropriate legal entities. 

IGS-INT-04-009:  Do the Ohio Companies allow the promotion of products and services that 

are not supported by FE Products through bill inserts included the utility 

bill? If so, please identify the product or service and its provider. 

RESPONSE: 

No.   
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