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The Public Utilities Commission of Ohio (“Commission” or “PUCO”) or Attorney 

Examiners should deny the Joint Motion of the Ohio Environmental Council and 

Environmental Law & Policy Center (collectively, “Environmental Advocates”) to modify 

the evidentiary record by amending ELPC Exhibit 2 for three reasons: (1) it would be 

unreasonable (and potentially unprecedented) to modify the evidentiary record after Initial 

Briefs have been filed, (2) some of the evidence sought to be introduced was not 

“discussed in the course of the cross-examination,” (3) some of the information sought to 

be admitted constitutes inadmissible hearsay, and (4) the Environmental Advocates failed 

to preserve the issue as a distinct matter in their Initial Brief.  Accordingly, Industrial 

Energy Users – Ohio (“IEU-Ohio”), the Ohio Manufacturers’ Association Energy Group 

(“OMAEG”), and the Kroger Company (“Kroger”) respectfully request that the 
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Commission deny the Joint Motion filed at the eleventh-hour by the Environmental 

Advocates to modify the evidentiary record. 

Pursuant to Ohio Adm.Code 4901-1-12, any party may file a memorandum contra 

within 15 days after the service of a motion, or such other period as the Commission or 

attorney examiner requires.  In this case, by Entry issued on April 5, 2021, the Attorney 

Examiners established the response time for memoranda contra any motions filed as five 

business days.1  The Environmental Advocates filed their Joint Motion on June 24, 2021.  

Therefore, memoranda contra are due by July 1, 2021. 

Initially, the Joint Motion should be denied because it is extremely tardy and would 

unduly prejudice parties to grant the motion and expand the evidentiary record after initial 

briefs have been filed.  The information specifically sought to be introduced into the 

evidentiary record includes three paragraphs of ELPC Exhibit 2 (JFW-1 attached to the 

pre-filed testimony of Jon Williams) that were not admitted at hearing.  At hearing, 

numerous parties made motions to strike and objections to the admission of ELPC Exhibit 

2.2  The reasons for those motions to strike and objections are varied, but generally they 

involve lack of foundation, relevance, and hearsay.3 

After hearing arguments from all parties, the Attorney Examiners ultimately denied 

those motions and overruled those objections, but also ruled that only those sections of 

ELPC Exhibit 2 that were discussed in the course of the cross-examination of Jon 

Williams could be admitted into the record.  Further, the Attorney Examiners directed the 

Environmental Advocates and AEP Ohio to work together to highlight those sections for 

 
1 Entry (Apr. 5, 2021) at ¶ 16; see also, Entry (Apr. 14, 2021) at ¶13. 
2 Tr. Vol. V at 988-989, 992 (starting at Line 13) through 1002. 
3 Id. 
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review by the Attorney Examiners with admission to be addressed by subsequent Entry.  

On the final day of hearing, the Environmental Advocates were provided the opportunity 

to highlight the sections they thought were admissible under the Attorney Examiners’ 

ruling and submitted the proposed exhibit to the Attorney Examiners.  Through an Entry 

dated May 27, 2021, the Attorney Examiners specifically admitted only the highlighted 

portions of the draft exhibit. 

IEU-Ohio, OMAEG, Kroger, and potentially other parties would be prejudiced by 

granting the Joint Motion because it would expand the scope of the evidentiary record 

after parties have already submitted their initial briefs.  While simultaneously preparing 

this Joint Memorandum Contra, parties are also finalizing their reply briefs, which are due 

just 2 business days after this Joint Memorandum Contra.  The subject matter that the 

Environmental Advocates seek to admit through their Joint Motion is on a topic that some 

parties (including IEU-Ohio, OMAEG, and Kroger) may intend to address in their 

respective reply briefs.  Further, the Commission has previously rejected parties’ attempts 

to expand the evidentiary record at this late stage of a case.4  

Although IEU-Ohio, OMAEG, and Kroger would be prejudiced by granting the 

motion, the Environmental Advocates cannot complain as any perceived error in the 

admission (or lack thereof) of ELPC Exhibit 2 was of their own doing.5  The Environmental 

 
4 In re Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison 
Company for Authority to Provide for a Standard Service Offer Pursuant to R.C. 4928.143 in the Form of 
an Electric Security Plan, Case No. 14-1297-EL-SSO, Opinion and Order (Mar. 31, 2016) at 37 (“. . . new 
information should not be introduced after the closure of the record and parties should not rely upon 
evidence which has been stricken from the record.”). 
5 See In re Application of Columbus Southern Power Co. 147 Ohio St.3d 439, 456, 2016-Ohio-16-8, 67 
N.E.3d 734, 750 (“The company cannot take advantage of an error that it itself invited or induced the 
Commission to make.”); State ex rel. Johnson v. Ohio Adult Parole Auth., 95 Ohio St.3d 463, 2002-Ohio-
2481, 768 N.E.2d 1176, ¶ 6; City of Fostoria v. Ohio Patrolmen's Benevolent Ass'n, 106 Ohio St. 3d 194, 
2005-Ohio-4558, 833 N.E.2d 720, ¶ 12.  
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Advocates had an opportunity to elicit additional evidence through their cross-

examination of Jon Williams AND had the opportunity to produce a witness to offer their 

own evidence, but instead chose to ask just one question of Mr. Williams on the subject 

of Energy DRIPE.  Moreover, the Environmental Advocates waited nearly a month after 

the Attorney Examiners’ ruling to seek to expand the record.  The Attorney Examiners 

should not now grant the Joint Motion to modify the evidentiary record and admit evidence 

that could have been introduced at hearing. 

Additionally, the Environmental Advocates’ motion should be denied because it 

goes beyond the Attorney Examiners’ evidentiary ruling that only “portions that were 

discussed in the course of the cross-examination” would be admitted.  At hearing, counsel 

for OEC asked Mr. Williams for a definition used in the energy efficiency context and the 

related theoretical benefits.  Specifically, counsel for OEC asked Mr. Williams to “explain 

what energy DRIPE means and how this is a benefit to AEP Ohio customers as proposed 

in the DSM plan?”6  In response, Mr. Williams answered that “[f]or DRIPE, what that does 

is it looks at the price effects from energy and demand response.  And in the case of 

energy – energy efficiency reduction as those costs come down, there’s a benefit in 

generation pricing that could occur and those were taken into account in the – for 

participants’ energy savings only.”7   

IEU-Ohio, OMAEG, and Kroger acknowledge that the first two paragraphs the 

Environmental Advocates seek to add to the record through the Joint Motion (i.e., the 

highlighted portions in ELPC Exhibit 2 attached to the Joint Motion) relate to the definition 

of Energy DRIPE and its theoretical benefits.  However, there is no need to take the 

 
6 Tr. Vol. V at 960, Lines 19-22. 
7 Tr. Vol. V at 961, Lines 1-7. 
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unusual step to modify the evidentiary record after initial briefs have been filed just to 

admit into the record the definition of Energy DRIPE and the theoretical benefits 

associated with the concept as the above-quoted response Mr. Williams provided at the 

hearing is already in the record.   

Additionally, the information in the third highlighted paragraph references a 

substantive analysis of energy efficiency that was included elsewhere in Mr. Williams’ 

pre-filed testimony.  Counsel for the Environmental Advocates did not ask Mr. Williams 

about the substantive analysis referenced in the third paragraph of this section, nor did 

they ask him about the underlying numerical detail in that analysis.  As such, the 

information in the third highlighted paragraph is beyond the scope of the Attorney 

Examiners’ ruling and should not be admitted.  

Further, the Motion should be denied because it seeks to admit improper evidence 

into the record and other parties now have no ability to challenge such analysis through 

cross examination.  Jon Williams did not conduct the analysis referenced in the third 

paragraph that the Environmental Advocates seek to belatedly admit into the record.   On 

cross-examination, Mr. Williams testified that the analysis was not prepared by him or 

under his direction.8  Because the analysis consists of out-of-court statements offered for 

the truth of the matter asserted and the statements were made by a declarant who did 

not testify at the evidentiary hearing, the analysis constitutes hearsay under Ohio R. Evid. 

801(C).  In this context, no exception to the rule against hearsay is applicable and 

therefore the analysis is improper hearsay pursuant to Ohio R. Evid 802 and should not 

be admitted.  Moreover, this is not a run-of-the-mill non-controversial type of analysis; the 

 
8 Tr. Vol. V at 988, Lines 7-18. 
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fundamentals forecast analysis driving the substantive energy efficiency analysis in Mr. 

Williams’ pre-filed testimony is the same type of fundamentals forecast that led to 

protracted litigation (by all sides) in the AEP Ohio affiliate PPA Case (Case Nos. 14-1693-

EL-RDR, et al.) and the renewable non-bypassable charge case (Case Nos.18-501-EL-

FOR, et al.).   

Finally, the Joint Motion should be denied because it is being made in 

contravention of Ohio Adm.Code 4901-1-15(F).  This rule provides that any party 

adversely affected by a ruling issued during a public hearing may raise the propriety of 

that ruling as an issue for the Commission’s consideration by discussing the matter as a 

distinct issue in its initial brief.  The Environmental Advocates failed to preserve the scope 

of admissibility regarding ELPC Exhibit 2 as a distinct issue in their initial brief.  

Accordingly, the Environmental Advocates have waived the opportunity to seek 

admission through the Joint Motion.   

While the Environmental Advocates ignored Ohio Adm.Code 4901-1-15(F), other 

parties did not.  In its initial brief, IEU-Ohio explicitly challenged the Attorney Examiners’ 

ruling that admitted portions of Mr. Williams’ pre-filed testimony (as well as other matters) 

as a distinct issue.  Of course, IEU-Ohio did not raise admission of the third highlighted 

paragraph regarding Energy DRIPE or the analyses elsewhere in the testimony cross-

referenced in that paragraph because those portions were not part of, and still are not 

part of, the evidentiary record.   

 For the reasons set forth above, the Attorney Examiners should deny the Joint 

Motion by the Environmental Advocates to modify the evidentiary record this late in the 

case.  Admission of the evidence at this point would create procedural and due process 
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problems, be inconsistent with the Attorney Examiners’ prior ruling to admit only 

information “discussed in the course of the cross-examination,” and result in admission 

of hearsay evidence.  Further, the Environmental Advocates failed to preserve the issue 

as a distinct matter in their initial brief. 

Respectfully submitted, 
 
/s/ Bryce A. McKenney  
Matthew R. Pritchard (Reg. No. 0088070) 
(Counsel of Record) 
Bryce A. McKenney (Reg. No. 0088203) 
Rebekah J. Glover (Reg. No. 0088798) 
MCNEES WALLACE & NURICK LLC 
21 East State Street, 17TH Floor 
Columbus, OH  43215 
Telephone:  (614) 719-2842 
Telecopier:  (614) 469-4653 
mpritchard@mcneeslaw.com 
bmckenney@mcneeslaw.com 
rglover@mcneeslaw.com 
(willing to accept service via email) 
 

 Attorneys for Industrial Energy Users-OHIO 
 
/s/ Kimberly W. Bojko   
Kimberly W. Bojko (0069402) 

      Thomas V. Donadio (0100027) 
      Carpenter Lipps & Leland LLP 

280 North High Street, Suite 1300 
Columbus, OH 43215 
Telephone:  (614) 365-4100  

      Bojko@carpenterlipps.com 
      Donadio@carpenterlipps.com  
      (willing to accept service by email)  

 
Attorneys for the Ohio Manufacturers’ 
Association Energy Group 
 
/s/ Angela Paul Whitfield   
 
Angela Paul Whitfield (0068774) 
(Counsel of Record) 
Carpenter Lipps & Leland LLP 

mailto:Donadio@carpenterlipps.com
mailto:Bojko@carpenterlipps.com


 

8 
 

280 North High Street, Suite 1300 
Columbus, OH 43215 
Telephone: (614) 365-4100 
Email: paul@carpenterlipps.com 
(willing to accept service by email) 
 
Attorney for The Kroger Co. 
 

mailto:paul@carpenterlipps.com


 

 

 

 

CERTIFICATE OF SERVICE 
 

In accordance with Rule 4901-1-05, Ohio Administrative Code, the PUCO’s e-filing 

system will electronically serve notice of the filing of this document upon the following 

parties.  In addition, I hereby certify that a service copy of the foregoing Joint 

Memorandum Contra of Industrial Energy Users-Ohio, the Ohio Manufacturers’ 

Association Energy Group, and the Kroger Company was sent by, or on behalf of, the 

undersigned counsel for IEU-Ohio, to the following parties of record this 1st day of July 

2021, via electronic transmission. 

/s/ Bryce A. McKenney  
  

 
Steven T. Nourse  
Christen M. Blend  
American Electric Power Service Corporation 
stnourse@aep.com 
cmblend@aep.com 
 
Eric B. Gallon  
Porter, Wright, Morris & Arthur LLP 
egallon@porterwright.com 
 
Christopher L. Miller 
Ice Miller LLP 
christopher.miller@icemiller.com 
 
Counsel for Ohio Power Company 
 
Dylan F. Borchers, Esq.  
Kara H. Herrnstein, Esq.  
Jhay T. Spottswood, Esq.  
BRICKER & ECKLER LLP  
dborchers@bricker.com  
kherrnstein@bricker.com  
jspottswood@bricker.com 
 
Counsel for ChargePoint, Inc 
 

Madeline Fleisher, Esq.  
Dickinson Wright PLLC  
mfleisher@dickinsonwright.com 
 
Counsel for Clean Fuels Ohio  

 
 
Mark A. Whitt, Esq.  
Lucas A. Fykes, Esq.  
WHITT STURTEVANT LLP  
whitt@whitt-sturtevant.com  
fykes@whitt-sturtevant.com 
 
Counsel for Direct Energy Business, LLC 

Caroline Cox, Esq. 
Environmental Law & Policy Center 
ccox@elpc.org  

Robert Kelter  
Environmental Law & Policy Center  
rkelter@elpc.org 

Counsel for The Environmental Law & Policy 
Center  

Bethany Allen, Esq. 
Joseph Oliker, Esq. 
Michael Nugent, Esq. 
IGS Energy 
bethany.allen@igs.com 
joe.oliker@igs.com 
michael.nugent@igs.com 

Counsel for Interstate Gas Supply, Inc.  

 

mailto:rkelter@elpc.org
mailto:ccox@elpc.org
mailto:bethany.allen@igs.com
mailto:michael.nugent@igs.com
mailto:joe.oliker@igs.com
mailto:fykes@whitt-sturtevant.com
mailto:kherrnstein@bricker.com
mailto:dborchers@bricker.com
mailto:jspottswood@bricker.com
mailto:whitt@whitt-sturtevant.com
mailto:mfleisher@dickinsonwright.com


 

  

Michael J. Settineri, Esq.  
Gretchen L. Petrucci, Esq. 
Vorys, Sater, Seymour and Pease LLP  
mjsettineri@vorys.com  
glpetrucci@vorys.com 

Counsel for Nationwide Energy Partners, 
LLC  

Robert Dove, Esq. 
Kegler Brown Hill + Ritter Co., L.P.A.  
rdove@keglerbrown.com 

Counsel for Natural Resources Defense 
Council  

Angela D. O’Brien, Esq.  
Christopher Healey, Esq. 
Office of the Ohio Consumers’ Counsel 
angela.obrien@occ.ohio.gov 
christopher.healey@occ.ohio.gov 

Counsel for Ohio Consumers’ Counsel  

Michael L. Kurtz, Esq.  
Kurt J. Boehm, Esq.  
Jody Kyler Cohn, Esq.  
BOEHM, KURTZ & LOWRY  
mkurtz@BKLlawfirm.com    
kboehm@BKLlawfirm.com    
jkylercohn@BKLlawfirm.com 

Ohio Energy Group  

Miranda Leppla, Esq.   
Trent Dougherty, Esq. 
Chris Tavenor, Esq. 
mleppla@theOEC.org  
tdougherty@theOEC.org  
ctavenor@theOEC.org 

Counsel for The Ohio Environmental Council  

Devin D. Parram, Esq.  
Rachel N. Mains, Esq. 
BRICKER & ECKLER LLP  
dparram@bricker.com  
rmains@bricker.com 

Counsel for The Ohio Hospital Association 

 

 

 

 
Robert Dove, Esq. 
Kegler Brown Hill + Ritter Co., L.P.A.  
rdove@keglerbrown.com 
 
Counsel for Ohio Partners for Affordable 
Energy  
 
Marion H. Little, Jr.  
Christopher J. Hogan  
Zeiger, Tigges & Little LLP 41  
hogan@litohio.com 
little@litohio.com  
 
Dane Stinson 
Matthew W. Warnock  
BRICKER & ECKLER LLP 100 South 
dstinson@bricker.com  
mwarnock@bricker.com  

Katie Johnson Treadway  
One Energy Enterprises LLC 
ktreadway@oneenergyllc.com 

Counsel for One Energy Enterprises LC 
 
Carrie H. Grundmann, Esq. 
cgrundmann@spilmanlaw.com 
Derrick Price Williamson, Esq.  
dwilliamson@spilmanlaw.com  

 
Steve W. Chriss  
Walmart Inc.  
Stephen.Chriss@walmart.com 

 
Counsel for Walmart Inc. 
 
John Jones 
Steven Beeler 
John.Jones@ohioattorneygeneral.gov  
Steven.Beeler@ohioattorneygeneral.gov 

 
Counsel for PUCO Staff 
 

mailto:rdove@keglerbrown.com
mailto:dstinson@bricker.com
mailto:rmains@bricker.com
mailto:ctavenor@theOEC.org
mailto:dparram@bricker.com
mailto:John.Jones@ohioattorneygeneral.gov
mailto:Steven.Beeler@ohioattorneygeneral.gov
mailto:Stephen.Chriss@walmart.com
mailto:cgrundmann@spilmanlaw.com
mailto:dwilliamson@spilmanlaw.com
mailto:angela.obrien@occ.ohio.gov
mailto:christopher.healey@occ.ohio.gov
mailto:rdove@keglerbrown.com
mailto:mjsettineri@vorys.com
mailto:glpetrucci@vorys.com
mailto:mleppla@theOEC.org
mailto:tdougherty@theOEC.org
mailto:jkylercohn@BKLlawfirm.com
mailto:mkurtz@BKLlawfirm.com
mailto:kboehm@BKLlawfirm.com


This foregoing document was electronically filed with the Public Utilities 

Commission of Ohio Docketing Information System on 

7/1/2021 2:43:43 PM

in

Case No(s). 20-0585-EL-AIR, 20-0586-EL-ATA, 20-0587-EL-AAM

Summary: Memorandum Contra Environmental Advocates' Motion to Modify the Evidentiary
Record electronically filed by Ms. Rebekah J. Glover on behalf of Industrial Energy Users-
Ohio and Ohio Manufacturers' Association Energy Group and The Kroger Company


