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I. INTRODUCTION  

On February 12, 2021, The Dayton Power and Light Company (“DP&L”), Interstate 

Gas Supply, Inc. and IGS Solar, LLC (collectively, “IGS”), the Office of the Ohio 

Consumers’ Counsel (“OCC”), and numerous other parties filed Initial Briefs regarding 

the Stipulation and Recommendation (“Stipulation”) filed in the above captioned 

proceedings.1 With one exception, all parties expressed support for the Stipulation, which 

presents a reasonable, comprehensive resolution to multiple complex cases pending 

before the Commission.   The Stipulation provides for substantial improvements for 

DP&L’s distribution grid infrastructure, encourages the development of innovative 

offerings in the retail marketplace, and supports economic development across DP&L’s 

service territory. Further, the parties accomplished these outcomes after a protracted and 

open negotiation process.  In sum, the Initial Briefs demonstrate that the Stipulation 

satisfies the Commission’s long-standing Three-Part Test for reviewing contested 

stipulations and should be approved.2 

In contrast to the other parties that filed briefs, OCC alleges that the Stipulation 

violates all three prongs of the Three-Part Test.  In this broadside attack, OCC makes two 

claims that are at best faulty.  First, OCC seeks to overturn the first prong of Supreme 

 
1 In the Matter of the Application of the Dayton Power and Light Company for Approval of its Plan to 
Modernize its Distribution Grid, Case Nos. 18-1875-EL-GRD et al; In the Matter of the Application of the 
Dayton Power and Light Company for Administration of the Significantly Excessive Earnings Test Under 
R.C. 4928.143(F) and Ohio Adm. Code 4901:1-35-10 for 2018, Case No. 19-1121-EL-UNC; In the Matter 
of the Application of The Dayton Power and Light Company for a Finding that its Current Electric Security 
Plan Passes the Significantly Excessive Earnings Test and the More Favorable in the Aggregate Test in 
R.C. 4928.143(E), Case No. 20-1041-EL-UNC; In the Matter of the Application of The Dayton Power and 
Light Company for a Finding That Its Current Electric Security Plan Passes the Significantly Excessive 
Earnings Test and More Favorable in the Aggregate Test in R.C. 4928.143(E), Case No. 20-0680-EL-UNC, 
Stipulation and Recommendation (Oct. 23, 2020) (“Stip. Parties Ex. 1”).    

2 See Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm’n, 68 Ohio St.3d 559 (1994). 
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Court approved standard.  Second, OCC seeks to undermine the settlement by 

introducing a “strawman” that one particular rider does not “exist.”  Because neither claim 

is sound, the Commission should reject both.3 

II. REPLY COMMENTS  

A. The Commission should reject OCC’s allegations that the Stipulation fails 
the first prong of the test because it results from a redistributive coalition 
and lacked serious bargaining.  
 
OCC asserts that the Stipulation fails the first prong of the Test because it resulted 

from a “redistributive coalition.”4 According to OCC, a redistributive coalition encourages 

members to support a settlement in exchange for benefits that will only accrue to 

themselves to the detriment of similarly situated entities.5 OCC claims that while the 

Stipulation may create “the veneer of widespread support,” in reality the settlement 

benefits only a small group of signatory parties and not the broader public.6 Instead, OCC 

calls on the Commission to “consider the millions of parties in Ohio that are not part of the 

settlement.”7   

The legal standard for addressing the participation of parties, however, is whether 

a party has been excluded from the negotiations.8  Notably, OCC does not claim that it or 

 
3 In this Reply, IGS responds to certain specific claims put forth by OCC. However, IGS’s decision not to 
respond to the other arguments raised in this proceeding should not be construed as implicit agreement 
with those arguments. 

4 OCC Initial Brief (“OCC Initial”) at 37-42, 47-49. 

5 Id. 41-42. 

6 Id. at 40.  

7 Id. at 41. 

8  See In the Matter of the Application of Ohio Power Company for Administration of the Significantly 
Excessive Earnings Test Pursuant to R.C. 4928.143(F) and Ohio Adm.Code 4901:1-35-10, Case No. 17-
1230-EL-UNC, Opinion and Order (Feb. 27, 2019) at ¶ 27, citing Time Warner AxS v. Pub. Util. Comm., 75 
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any of the other unspecified “millions of parties in Ohio” were somehow excluded from 

the settlement negotiations. Indeed, OCC makes no attempt to contradict the evidence 

submitted in this proceeding that demonstrates all parties, signatory and those that chose 

not to sign, were given equal access to the extensive settlement discussions and provided 

multiple opportunities to provide feedback during negotiations.9  No party was denied a 

seat at the bargaining table, so no violation occurred.  

Additionally, OCC’s characterizations of the alleged motives of the signatory 

parties must be ignored. The Commission has repeatedly stated that although signatory 

parties may receive benefits under a stipulation, “the Commission will not conclude that 

these benefits are the sole motivation of any party in supporting the Stipulation.”10  

Moreover, OCC is wrong that the Stipulation provides benefits for only those 

signatory parties, while denying the same for similarly situated entities. For instance, 

although IGS was the only CRES provider that signed the Stipulation, its participation in 

the settlement process secured benefits such as the elimination of fees to access 

customer data and the development of electronic consent methods for data sharing that 

 
Ohio St.3d 229, 233, 661 N.E.2d 1097 (1996) (“The primary focus of this provision of the three-part test is 
whether each party was afforded the opportunity to participate in settlement discussions and whether any 
class of customers was intentionally excluded from settlement discussions.”)  
 
9 DP&L Ex. 4 at 13-14. 

10 In the Matter of the Application of The Dayton Power and Light Company to Establish a Standard Service 
Offer, Case Nos. 16-395-EL-SSO et al., Opinion and Order (Oct. 20, 2017) at ¶ 22; see In the Matter of the 
Application of Ohio Power Company for Authority to Establish a Standard Service Offer Pursuant to R.C. 
4928.143, in the Form of an Electric Security Plan, Case Nos. 16-1852-EL-SSO et al., Opinion and Order 
(April 25, 2018) at ¶ 204, citing In the Matter of the Application of Ohio Edison Company, The Cleveland 
Electric Illuminating Company, and The Toledo Edison Company for Authority to Provide for a Standard 
Service Offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plan, Case No. 14-1297-EL-
SSO, Opinion and Order (Mar. 31, 2016) at 44, Fifth Entry on Rehearing (Oct. 12, 2016) at 104. 
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will flow through to all CRES providers, 11   Thus, despite only one CRES provider 

participating in the so called “redistributive coalition,” all CRES providers will receive these 

same benefits, which will in turn lead to new opportunities for all customers.  

Finally, OCC’s assertion that serious bargaining could not have occurred “because 

it resulted in zero concessions from the utility” is factually incorrect.12  DP&L did make 

concessions. For example, DP&L’s initial Grid Modernization Application proposed 

multiple “distributed energy demonstration programs,” including batteries, microgrids, and 

community solar projects.13 DP&L claimed this would enable and encourage distributed 

energy resources to be integrated into the grid.14 As proposed by DP&L, the $28M price 

tag plus the ongoing operations and maintenance costs would be collected from all 

ratepayers. 15  However, serious bargaining in the settlement process resulted in a 

reasonable and lawful alternative to accomplish the same effect without any risk or burden 

on ratepayers. Instead of ratepayer subsidized generation projects, DP&L has committed 

shareholder dollars to support multiple distributed energy projects within its territory.16  

 

 

 
11 See Stip. Parties Ex. 1 at 23, 25-26,  

12 OCC Initial at 46. 

13 OCC Ex. 74 at 6, 8-9; OCC Ex. 73 at WP-4.2. 

14 OCC Ex. 74 at 6, 8-9. 

15 OCC Ex. 73 at WP-4.2. 

16 See Stip. Parties Ex. 1 at 37-42. 
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B. The Infrastructure Investment Rider (“IIR”) is a provision of ESP I, and 
therefore, its use does not violate important regulatory principles and result 
in failure of the third prong. 

OCC also alleges that the Stipulation violates important regulatory principles and 

practices by, among other things, allowing DP&L to recover costs through the IIR.17  

According to OCC, the IIR was not approved by the Commission in ESP I because no 

tariff was filed that implemented the IIR, nor was there a placeholder rider filed after the 

approval of ESP I.18  Further, in regard to the IIR placeholder tariff that currently exists, 

OCC believes that the Commission may have mistakenly approved that tariff in DP&L’s 

most recent return to ESP I based on DP&L’s misrepresentation that the IIR tariff 

previously existed.19  

OCC is simply incorrect. In ESP I, the Commission approved, without modification, 

a stipulation that included “the development of a mechanism to implement AMI and Smart 

Grid,” known as the IIR.20  The IIR was approved as a placeholder rider with subsequent 

implementation and associated charges to occur in a separate proceeding – a process 

the Commission has repeatedly authorized in ESP proceedings.21   

 
17 OCC Initial at 79. 

18 Id. at 80. 

19 Id. at 81. 

20 In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric 
Security Plan, Case Nos. 08-1094-EL-SSO et al., Opinion and Order (June 24, 2009) at 5, 8-9. 

21 See id.; In re Ohio Power Co., Case Nos. 16-1852-EL-SSO et al., Second Entry on Rehearing (Aug. 1, 
2018) at ¶ 55; In re Columbus Southern Power Co. and Ohio Power Co., Case Nos. 11-346-EL-SSO et al., 
Opinion and Order (Aug. 8, 2012) at 24-25; In re Duke Energy Ohio, Inc., Case Nos. 08-920-EL-SSO et al., 
Opinion and Order (Dec. 17, 2008) at 17; In re Ohio Edison Co., The Cleveland Elec. Illuminating Co., and 
The Toledo Edison Co., Case Nos. 08-935-EL-SSO et al., Second Opinion and Order (Mar. 25, 2009) at 
15. 
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OCC is conflating the authorization of a rider with the implementation of its 

charges. Although DP&L never received subsequent approval to implement AMI and 

Smart Grid through the IIR during ESP I’s initial term, that does mean that the IIR was 

somehow eliminated from ESP I. Nor does the lack of a placeholder tariff for the IIR in 

DP&L’s rate book negate the rider’s authorization by the Commission. There is no 

practical difference from the physical existence, or lack thereof, of a zero-rate tariff. 

Customers are charged the same for the IIR: nothing. The mechanism exists; it is just 

waiting to be utilized. OCC’s attempts to put form over substance should be rejected.  

Further, contrary to OCC’s claims, there is no evidence that DP&L misled the 

Commission regarding the IIR tariff in the ESP III Withdrawal Proceeding. In that 

proceeding, DP&L’s filing stated that the IIR would be implemented “as [it] existed in 2017 

before the Commission’s decision in ESP III.”22  As explained above, in 2017, the IIR was 

authorized.23  This time, however, DP&L decided to file a zero-rate placeholder tariff to 

recognize the prior authorization.  

In addition, OCC’s arguments regarding whether the IIR was part of ESP I are too 

late. The appropriate venue to challenge the authorization of the IIR was in the ESP III 

Withdrawal Proceeding. In that proceeding, the Commission was required “to continue 

the provisions, terms, and conditions of the utility's most recent standard service offer,” 

which was ESP I.24  If OCC believed that the IIR was not a provision of ESP I, then OCC 

should have raised the issue there. Instead, OCC has essentially filed an improper 

 
22 OCC Initial at 80, citing OCC Ex. 21.  

23 See R.C. 4928.143(C)(2). 

24 R.C. 4928.143(C)(2)(b). 
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application for rehearing regarding the ESP III Withdrawal Proceeding, and it should be 

rejected.25 

 
III. CONCLUSION  

 
For the foregoing reasons, IGS recommends the Commission reject the arguments 

raised by OCC. IGS again recommends that the Commission find that the Stipulation is 

the product of serious bargaining, is in the public interest, and does not otherwise violate 

any important regulatory policy or principle, especially those provisions related to data 

access enhancements and the encouragement of distributed generation owned 

independent of the investor owned utility.  

Respectfully submitted, 
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6, 2017) at ¶ 20 (finding OCC's general opposition to a utility’s grid modernization program constituted an 
untimely request for rehearing of the Commission's orders in previous proceedings authorizing the 
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