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MOTION TO INTERVENE 

BY 

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL 

 

 

The PUCO opened this case with reference to OCC’s September 8th motions (in two 

other cases)1 to investigate FirstEnergy. Our motions are in connection with FirstEnergy’s 

activities to obtain enactment of House Bill 6, for coal and nuclear subsidies at consumer 

expense, and to deny the public a vote to repeal it. (OCC’s motions are attached.) OCC’s 

motions were prompted by a Criminal Complaint filed by the U.S. Attorney for the Southern 

District of Ohio. There, the activities of an unidentified “Company A” (generally understood 

to be FirstEnergy Corp.) and “Company A-1” (generally understood to be FirstEnergy 

Solutions) were described in connection with allegations of criminal conduct against former 

Ohio House Speaker Householder and others.2 In a September 15, 2020 Entry by Attorney 

Examiner Greg Price, the PUCO responded to OCC’s consumer protection motions – by 

mostly not granting them. Attorney Examiner Price merely directed FirstEnergy “to  show 

cause, by September 30, 2020, demonstrating that the costs of any political or charitable 

spending in support of Am. Sub. H.B. 6, or the subsequent referendum effort, were not 

 
1 OCC filed motions in Case No. 17-2474-EL-RDR and 17-974-EL-UNC.  See Attachment A.   

2 United States of America v. Larry Householder, Jeffrey Longstreth, Neil Clark, Matthew Borges, Juan 

Cespedes, and Generation Now, Case No. 1:20-MJ-00526 (U.S. Dist. S.D.) (July 17, 2020).   



 

2 

included, directly or indirectly, in any rates or charges paid by ratepayers in this state.”3  

This PUCO reliance on self-reporting by FirstEnergy is what the state should not use, which 

is why OCC proposed investigatory procedures (including but not limited to a management 

audit and naming an independent auditor) for checks and balances on FirstEnergy’s account 

of what happened. In this regard, FirstEnergy’s spokesperson Mark Durbin has already 

commented in the media that “there were no expenses for political activity and lobbying for 

the years 2017 -2020 included in customers’ rates at CEI, Toledo Edison, and Ohio 

Edison.”4 

Under these circumstances, the Office of the Ohio Consumers’ Counsel moves to 

intervene on behalf of the three FirstEnergy utilities’ residential consumers. The reasons 

the Public Utilities Commission of Ohio (“PUCO”) should grant OCC’s Motion are 

further set forth in the attached Memorandum in Support. 

 
3 In the Matter of the Review of the Political and Charitable Spending by Ohio Edison Company, The 

Cleveland Electric Illuminating Company, and the Toledo Edison Company, Case No. 20-1502-EL-UNC, 

Entry at ¶5 (Sept. 15, 2020). 

4 Kathiann Kowalski, Ashland Source, “Ohio regulators decline to force FirstEnergy to hire an independent 

auditor” (Sept. 19, 2020); https://www.ashlandsource.com/news/ohio-regulators-decline-to-force-

firstenergy-to-hire-an-independent-auditor/article_ae1fc04e-34fc-5367-ac01-23b89d49c33b.html 
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Respectfully submitted, 

 

 Bruce Weston (#0016973) 

 Ohio Consumers’ Counsel 

  

 /s/ Maureen R. Willis 

 Maureen R. Willis, Senior Counsel 

 Counsel of Record (# 0020847)                       

 Angela D. O’Brien (#0097579)  

 Assistant Consumers’ Counsel 

  

 Office of the Ohio Consumers’ Counsel 

 65 East State Street, 7th Floor 

 Columbus, Ohio 43215 

Telephone [Willis]: (614) 466-9567 

Telephone [Obrien]: (614) 466-9531 

      Maureen.willis@occ.ohio.gov 

      Angela.obrien@occ.ohio.gov 

      (Willing to accept service by e-mail) 
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MEMORANDUM IN SUPPORT 

 

 

OCC has authority to represent the interests of FirstEnergy’s residential utility 

consumers, under R.C. Chapter 4911.  R.C. 4903.221 provides, in part, that any person 

“who may be adversely affected” by a PUCO proceeding is entitled to seek intervention 

in that proceeding. The interests of the residential consumers may be “adversely affected” 

by this case. This is especially so if the consumers were unrepresented in a proceeding 

where the PUCO will be reviewing whether FirstEnergy used money from customers, 

directly or indirectly, on political and charitable expenditures to gain enactment of House 

Bill 6. Thus, this element of the intervention standard in R.C. 4903.221 is satisfied.  

R.C. 4903.221(B) requires the PUCO to consider the following criteria in ruling 

on motions to intervene: 

(1) The nature and extent of the prospective intervenor’s 

interest; 

(2) The legal position advanced by the prospective intervenor 

and its probable relation to the merits of the case; 

(3) Whether the intervention by the prospective intervenor will 

unduly prolong or delay the proceedings;  

(4) Whether the prospective intervenor will significantly 

contribute to full development and equitable resolution of 

the factual issues. 
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First, the nature and extent of OCC’s interest is representing residential 

consumers. That interest is clear, given that the case was prompted by the OCC’s motions 

that the PUCO referenced in the Entry opening this case.5  Those motions and this case 

involve, among other things, whether FirstEnergy used money from ratepayers, directly 

or indirectly, on political and charitable expenditures to gain enactment of House Bill 6 

or to prevent a public vote on its repeal. This interest is different than that of any other 

party and especially different than that of the utility whose advocacy includes the 

financial interest of stockholders. 

Second, OCC’s advocacy for residential consumers will include, among other 

things, advancing the position that utility rates should be no more than what is reasonable 

and lawful under Ohio law.  OCC seeks PUCO confirmation of whether FirstEnergy 

improperly used money paid by consumers in utility rates, to help pass House Bill 6 

and/or prevent its repeal.  It would not be reasonable or lawful for FirstEnergy customers 

to pay rates that directly or indirectly fund political or charitable spending in support of 

FirstEnergy’s efforts to pass House Bill 6 or for a subsequent effort to thwart a public 

vote to repeal that bill.   OCC’s position is therefore directly related to the merits of this 

case.  

 
5 Entry at ¶4 (Sept. 15, 2020); see also,  In the Matter of the Review of the Distribution Modernization 

Rider of Ohio Edison Company, Cleveland Electric Illuminating Company, and the Toledo Edison 

Company, Case No. 17-2474-EL-RDR, In the Matter of the Review of the Ohio Edison Company, The 

Cleveland Electric Illuminating Company and the Toledo Edison Company’s Compliance with R.C. 

4928.17 and the Ohio Revised Code Chapter 4901:1-37, Case No. 17-974-EL-EFC, Motion for a PUCO 

Investigation and Management Audit of FirstEnergy, Its Corporate Governance and Its Activities 

Regarding House Bill 6 and Motion for the PUCO to Hire an Independent Auditor for an Investigation and 

Management Audit of FirstEnergy and Motion for the PUCO to Reopen  the Distribution Modernization 

Rider Audit Case and Motion for the PUCO to Require FirstEnergy to Show that It Did not Improperly use 

Money Collected From Consumers or Violate Any Utility Regulatory Laws, Rules or Orders in its 

Activities Regarding House Bill 6 (Sept. 8, 2020).   
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Third, OCC’s intervention will not unduly prolong or delay the proceedings.  

OCC, with its longstanding expertise and experience in PUCO proceedings, will duly 

allow for the efficient processing of the case with consideration of the public interest. 

Fourth, OCC’s intervention will significantly contribute to full development and 

equitable resolution of the factual issues. OCC will obtain and develop information that 

the PUCO should consider for equitably and lawfully deciding the case in the public 

interest.  OCC also satisfies the intervention criteria in the Ohio Administrative Code 

(which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code). To 

intervene, a party should have a “real and substantial interest” according to Ohio Adm. 

Code 4901-1-11(A)(2). As the advocate for residential utility customers, OCC has a very 

real and substantial interest in this case where there will be a review of rates charged to 

FirstEnergy customers.   

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  

These criteria mirror the statutory criteria in R.C. 4903.221(B), which OCC already has 

addressed and which OCC satisfies. 

Ohio Adm. Code 4901-1-11(B)(5) states that the PUCO shall consider “The 

extent to which the person’s interest is represented by existing parties.” While OCC does 

not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely 

has been designated as the state representative of the interests of Ohio’s residential utility 

customers. That interest is different from, and not represented by, any other entity in 

Ohio. 

Moreover, the Supreme Court of Ohio (“Court”) confirmed OCC’s right to 

intervene in PUCO proceedings, in deciding two appeals in which OCC claimed the 
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PUCO erred by denying its interventions. The Court found that the PUCO abused its 

discretion in denying OCC’s interventions and that OCC should have been granted 

intervention in both proceedings.6   

OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, 

and the precedent established by the Supreme Court of Ohio for intervention. On behalf 

of residential utility consumers, the PUCO should grant OCC’s Motion to Intervene. 

Respectfully submitted, 

 

 Bruce Weston (#0016973) 

 Ohio Consumers’ Counsel 

  

 /s/ Maureen R. Willis 

 Maureen R. Willis, Senior Counsel 

 Counsel of Record (# 0020847)                       

 Angela D. O’Brien (#0097579)  

 Assistant Consumers’ Counsel 

  

 Office of the Ohio Consumers’ Counsel 

 65 East State Street, 7th Floor 

 Columbus, Ohio 43215 

Telephone [Willis]: (614) 466-9567 

Telephone [Obrien]: (614) 466-9531 

      Maureen.willis@occ.ohio.gov 

      Angela.obrien@occ.ohio.gov 

      (Willing to accept service by e-mail) 

 

 

       

 
6 See Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶13-20. 
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CERTIFICATE OF SERVICE 

 I hereby certify that a copy of this Motion to Intervene was served on the persons 

stated below via electronic transmission, this 21st day of September 2020. 

 

 /s/ Maureen R. Willis 

 Maureen R. Willis 

 Assistant Consumers’ Counsel 

 

The PUCO’s e-filing system will electronically serve notice of the filing of this document 

on the following parties: 

 

 

SERVICE LIST 

 

John.jones@ohioattorneygeneral.gov 

ccox@elpc.org 

rkelter@elpc.org 

 

Attorney Examiner: 

Gregory.price@puco.ohio.gov 
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