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MOTION TO REQUIRE VERDE ENERGY TO PROVIDE NOTIFICATION OF A 

MATERIAL CHANGE IN INFORMATION FOR ITS RENEWAL APPLICATION  

OR, IN THE ALTERNATIVE,  

MOTION FOR ADMINISTRATIVE NOTICE OF AN INVESTIGATION INITIATED 

BY THE PENNSYLVANIA PUBLIC UTILITY COMMISSION  

BY  

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL 

 

 

OCC moves to require Verde Energy – a rip-off artist that preyed on the good people of 

Ohio in its marketing of natural gas – to formally notify the PUCO about a January 30th 

complaint filed against its Pennsylvania affiliate by a Bureau of the PUCO’s counterpart, the 

Pennsylvania Public Utility Commission:  

In addition to this monetary civil penalty, as a result of the egregious behavior 
described herein and in the best interest of the consumers of this Commonwealth, 
I&E seeks the revocation of Verde’s license to provide electric generation 
services in Pennsylvania….1  

Additionally, this new Pennsylvania complaint seeks over $8.8 million in civil penalties against 

Verde’s affiliate, Verde Energy USA, Inc. Alternatively, OCC moves for administrative notice of 

the Pennsylvania commission complaint.

 
1 Pennsylvania Public Utility Comm’n, Bureau of Investigation and Enforcement v. Verde Energy USA, Inc., 
Pennsylvania Public Utility Comm’n Docket No. C-2020-, Formal Complaint (January 30, 2020) at ¶64. (See 
Attachment) 
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Granting these motions by the Office of the Ohio Consumers’ Counsel (“OCC”) would 

be in accordance with Ohio Adm. Code 4901:1-27-11, regarding notification of a material 

change to the information in Verde’s Renewal Application to market natural gas to Ohioans. 

There is good cause to grant OCC’s motions because information regarding the Pennsylvania 

complaint is directly relevant to whether Verde is capable (it’s not) of continuing to provide gas 

service to Ohioans and whether Verde is able to comply with PUCO rules and orders.  

The reasons the PUCO should grant OCC’s Motion are further set forth in the attached 

Memorandum in Support.  

Respectfully submitted, 

Bruce Weston (0016973) 
Consumers’ Counsel 

 
/s/ Angela D. O’Brien   

Angela D. O’Brien (0097579) 
Counsel of Record  
Assistant Consumers’ Counsel 

Office of the Ohio Consumers’ Counsel 

65 East State Street, 7th Floor 
Columbus, Ohio 43215-3485 
Telephone [O’Brien]: (614) 466-9531 
angela.obrien@occ.ohio.gov 
(willing to accept service by e-mail) 

 
Kimberly W. Bojko (0069402) 
Carpenter Lipps & Leland LLP 
280 North High Street, Suite 1300 
Columbus, Ohio 43215 
Telephone: (614) 365-4100 
bojko@carpenterlipps.com 
(willing to accept service by e-mail) 

 
Special Counsel for the 

Office of the Ohio Consumers’ Counsel 
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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

 

 

 

MEMORANDUM IN SUPPORT 

BY 

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL 

 

 

I. INTRODUCTION 

 

This case is about whether Verde has the “managerial, technical, and financial capability” 

to continue to provide gas service to Ohio utility consumers – and whether Verde should be 

allowed to expand service to Dayton-area consumers.2 It doesn’t, and it shouldn’t. And it is about 

whether Verde is able to comply with the PUCO’s rules and orders.3 Information suggests not. 

The PUCO Staff recently stated in another case: “Verde does not currently possess the fitness or 

managerial capability to provide competitive services in the state of Ohio.”4 OCC agrees.  

On January 30, 2020, the Bureau of Investigation and Enforcement of the Pennsylvania 

Public Utility Commission filed a complaint against Verde’s affiliate alleging thousands of 

consumer protection violations, seeking over $8.8 million in civil penalties and requesting the 

revocation of Verde’s license to serve Pennsylvania consumers.5 Violations alleged against 

Verde’s affiliate in Pennsylvania include, but are not limited to:  

 
2 R.C. 4929.20(A). 

3 Ohio Adm. Code 4901:1-27-05(A). 

4 In the Matter of the Commission’s Investigation into Verde Energy USA Ohio, LLC’s Compliance with the Ohio 

Administrative Code and Potential Remedial Actions for Non-Compliance, Case No. 19-0958-GE-COI, Staff Report 
(May 29, 2019) at 27.  

5 See attached Pennsylvania complaint. 
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• Enrolling dead customers; 

• Spoofing Caller ID information to mislead customers into believing telemarketing 

calls were coming from local utilities;  

• Slamming customers by switching customers’ service suppliers without 

authorization;  

• Threatening to disconnect customers’ service;  

• Suggesting that customers were required to choose Verde for service;  

• Claiming that customers’ energy suppliers are going out of business; and 

• Falsely claiming to be a representative of the local utility.6 

This information is highly relevant to Verde’s Renewal Application in this case. It 

provides more evidence of systemic issues within the Verde system that make Verde not fit or 

capable of providing service to Ohioans. The PUCO should consider the Pennsylvania complaint 

in deciding whether to renew Verde’s certificate to serve Ohio consumers. Verde’s certificate 

should not be renewed, much less expanded to Dayton-area consumers.  

 
II. ARGUMENT 

 

A. Verde should be required to file with the PUCO a notification of material 

change regarding the Pennsylvania complaint. 

 

The PUCO’s rules require Verde to disclose in the Renewal Application liabilities and 

investigations against its affiliates.7 Ohio Adm. Code 4901:1-27-11(A) further provides that 

Verde “shall file with the [PUCO] notification of any material change to the information 

supplied” in the Renewal Application within 30 days. Although regulatory investigations 

 
6 Id. 

7 See Ohio Adm. Code 4901:1-27-05(A), 4901:1-27-05(B)(1)(f). 
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initiated after the filing of a certification renewal application are not specifically identified as 

material changes in information under Ohio Adm. Code 4901:1-27-11(B), the rule expressly 

states that material changes “include, but are not limited to” the items listed in Ohio Adm. Code 

4901:1-27-11(B)(1-9).  

The Pennsylvania complaint, which involves thousands of alleged egregious consumer 

protection violations, is a material change in the information provided by Verde in the Renewal 

Application and is directly relevant to whether Verde has the managerial and financial ability to 

serve Ohio consumers. The Pennsylvania complaint is more evidence that the issues raised by 

the PUCO Staff reflect a pattern of misdeeds by Verde management. This information is 

important for the PUCO to consider when it is ruling upon whether Verde is fit or capable of 

providing service to Ohioans or complying with Ohio rules and regulations that protect 

customers from deceptive sales practices. Verde should be required to file a notification with the 

PUCO of the new Pennsylvania complaint so that the PUCO can consider this information in 

ruling in this case. 

B. If the PUCO does not require Verde to file a notification of material change, 

the PUCO should take administrative notice of the Pennsylvania complaint.  

 

In the alternative, the PUCO should take administrative notice of the Pennsylvania 

complaint. (See Attachment) The PUCO has broad discretion to conduct its own hearings.8 The 

PUCO is not stringently confined to the rules of evidence,9 but is directed by statute to observe 

the practice and rules of evidence in civil proceedings.10  

 
8 See, e.g., R.C. 4903.02, 4903.03, 4903.04; Ohio Adm. Code 4901-1-27. 

9 See Greater Cleveland Welfare Rights v. Pub. Util. Comm. (1982), 2 Ohio St.3d 62. 

10 R.C. 4903.22. 
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 Under Rule 201 of the Ohio Rules of Evidence, judicial notice may be taken of any 

adjudicative fact that is not subject to reasonable dispute. This rule permits courts to fill gaps in 

the record. Accordingly, courts have judicially noted documents filed, testimony given, and 

orders or findings. Under subsection (F) of Rule 201, “Judicial notice may be taken at any stage 

of the proceeding.” 

 The Supreme Court of Ohio has held that while there is no absolute right for the taking of 

administrative notice, there is no prohibition against the PUCO taking administrative notice of 

facts outside the record in a case.11 The important factors for applying administrative notice, 

according to the Court, are that the complaining party has prior knowledge of and an opportunity 

to rebut the materials judicially noticed.12 The appropriate scope of notice is broader in 

administrative proceedings than in trials.13 

The PUCO itself has recognized that it may take administrative notice of adjudicative 

facts,14 cases,15 entries,16 expert opinion testimony, and briefs and other pleadings filed in 

 
11 See Canton Storage and Transfer Co. v. Pub. Util. Comm. (1995), 72 Ohio St.3d 1, 8 (citing to Allen, D.B.A. J & 

M Trucking, et al., v. Pub. Util. Comm. (1988), 40 Ohio St.3d 184, 185.  

12 See, e.g., Allen, 40 Ohio St.3d at 186.  

13 See Banks v. Schweiker, 654 F.2d 637, 641 (9th Cir. 1981). 

14 In the Matter of the Review of the Interim Emergency and Temporary PIP Plan Riders Contained in the Approved 

Rate Schedules of Electric and Gas Companies, Case No. 83-303-GE-COI, Entry (February 22, 1989) at ¶6 
(administrative notice taken of facts adduced at hearing in another investigation, information compiled by Staff from 
the 1980 Census Report, and customer information reported pursuant to the Ohio Administrative Code). 

15 In the Matter of the Amendment of Chapter 4901:1-13, Ohio Administrative Code, to Establish Minimum Gas 

Service Standards, Case No. 05-602-GA-ORD, Entry on Rehearing (May 16, 2006) at ¶25 (administrative notice 
taken of case filed where utility presented problems with remote technology, and sought to discontinue new 
installation of remote meters). 

16 In the Matter of the Application of Ohio Edison Company for Authority to Change Certain of Its Filed Schedules 

Fixing Rates and Charges for Electric Service, Case No. 89-1001-EL-AIR, Opinion and Order (August 16, 1990) at 
p. 110 (administrative notice taken by the Attorney Examiner of entries and orders issued in an audit proceeding and 
an agreement filed in the audit docket). 
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separate proceedings.17 The PUCO has also taken administrative notice of the entire record18 and 

evidence presented in separate cases.19 In addition, the PUCO has taken administrative notice of 

statutes and decisions in jurisdictions outside Ohio.20 

In this case, the PUCO should take administrative notice of the Pennsylvania complaint, 

which involves issues directly relevant to Verde’s Renewal Application in this case. The 

Pennsylvania complaint was filed after Verde filed is Renewal Application.  

The taking of administrative notice of the Pennsylvania complaint would not prejudice 

Verde. Verde should be well aware of the complaints against it and its affiliates. The record in 

this case should reflect that the PUCO is aware of the Pennsylvania complaint as it considers 

Verde’s pending Renewal Application. Verde will have an opportunity to respond to the 

Pennsylvania complaint in this case and will be able to state its case regarding administrative 

notice in this case.  

 

 
17 See In the Matter of Ohio Edison Company, the Cleveland Electric Illuminating Company, and the Toledo Edison 

Company for Authority to Provide for a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the 

Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, Opinion and Order (July 18, 2012) at p. 37 (finding 
that the Court has placed no restrictions on taking administrative notice of expert opinion testimony, and that it 
declined to impose such restrictions); In the Matter of the Application of Ohio Edison Company, The Cleveland 

Electric Illuminating Company and the Toledo Edison Company for Authority to Establish a Standard Service Offer 

Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 10-388-EL-SSO, 
Entry (April 6, 2010) at ¶6, aff’d by Entry on Rehearing (May 13, 2010) at ¶14 (both Entries allowing the entire 
record of a prior proceeding to be administratively noticed in the ESP proceeding and ruling that all briefs and 
pleadings “may be used for any appropriate purposes”).  

18 Case No. 10-388-EL-SSO, Entry (April 6, 2010) at ¶6, aff’d by Entry on Rehearing (May 13, 2010) at ¶14.  

19 Id.; In the Matter of the Application of The Cincinnati Gas & Electric Company for an Increase in Electric Rates 

in its Service Area, Case No. 91-410-EL-AIR, Opinion and Order (May 12, 1992) at pp. 18-19 (administrative 
notice taken of the record in the Zimmer restatement case and evidence presented in the case). 

20 See e.g. In the Matter of the Application of The Ohio Bell Telephone Company for Approval of an Alternative 

Form of Regulation, In the Matter of the Complaint of the Office of the Consumers’ Counsel v. The Ohio Bell 

Telephone Company, Case Nos. 93-487-TP-ALT, 93-576-TP-CSS, Opinion and Order (November 23, 1994), at pp. 
105-06. 
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III. CONCLUSION 

The new Pennsylvania complaint is additional information that Verde is not fit or capable 

of providing service to Ohio natural gas customers – and its Renewal Application should be 

denied. In accordance with the PUCO’s rules, Verde should be required to notify the PUCO of 

this material change in the information that it originally provided in its Renewal Application. 

Alternatively, the PUCO should take administrative notice of the Pennsylvania complaint.  

Respectfully submitted, 

Bruce Weston (0016973) 
Consumers’ Counsel 

 
/s/ Angela D. O’Brien   

Angela D. O’Brien (0097579) 
Counsel of Record  
Assistant Consumers’ Counsel 
 

Office of the Ohio Consumers’ Counsel 

65 East State Street, 7th Floor 
Columbus, Ohio 43215-3485 
Telephone [O’Brien]: (614) 466-9531 
angela.obrien@occ.ohio.gov 
(willing to accept service by e-mail) 

 
Kimberly W. Bojko (0069402) 
Carpenter Lipps & Leland LLP 
280 North High Street, Suite 1300 
Columbus, Ohio 43215 
Telephone: (614) 365-4100 
bojko@carpenterlipps.com 
(willing to accept service by e-mail) 

 
Special Counsel for the 

Office of the Ohio Consumers’ Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Motion to Require Verde Energy to Provide 

Notification of a Material Change in Information for Its Renewal Application or, in the 

Alternative, Motion for Administrative Notice of an Investigation Initiated by the Pennsylvania 

Public Utility Commission was served via electronic transmission upon the parties this 5th day of 

February 2020.  

 /s/ Angela D. O’Brien   

 Angela D. O’Brien 
 Assistant Consumers’ Counsel 
 

 

The PUCO’s e-filing system will electronically serve notice of the filing of this document on the 
following parties: 

 

SERVICE LIST 

 
 

John.jones@ohioattorneygeneral.gov 
 
Attorney Examiner: 
 
Dan.fullin@puco.ohio.gov 
 

kwhite@sparkenergy.com 
mleclerc@sparkenergy.com 
dproano@bakerlaw.com 
kkash@bakerlaw.com 
dlemon@bakerlaw.com 
tathompson@bakerlaw.com 
bclay@sparkenergy.com 
mlundstrom@sparkenergy.com 
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