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BEFORE THE
PUBLIC UTILITIES COMMISSION Of OHIO

In the Matter of the Application of The Dayton Power and Light Case No. 08-1094-EL-SSO
Company for Approval of Its Electric Security Plan.

In the Matter of the Application of The Dayton Power and Light Case No. 08-1095-EL-ATA
Company for Approval of Revised Tariffs.

In the Matter of the Application of The Dayton Power and Light Case No. 08-1096-EL-AAIVI
Company for Approval of Certain Accounting Authority Pursuant to
Ohio Rev. Code § 4905.13.

In the Matter of the Application of The Dayton Power and Light Case No. 08-1097-EL-UNC
Company for Approval of Its Amended Corporate Separation Plan.

hi The Matter Of The Application Of Dayton Power And Light Case No. 16-0395-EL-SSO
Company for Approval of its Electric Security Plan.

In The Matter Of The Application Of The Dayton Power And Light Case No. 16-0396-EL-ATA
Company for Approval of Revised Tariffs.

In The Matter Of The Application Of Dayton Power And Light Case No. 1 6-0397-EL-AAM
Company for Approval Of Certain Accounting Authority Pursuant to
Ohio Rev. Code §4905.13.

COMMENTS OF THE OHIO ENERGY GROUP

The Ohio Energy Group (“OEG”) hereby submits its Comments in response to the Public Utilities

Commission of Ohio’s (“Commission”) November 27, 2019 in the above-captioned proceeding. As discussed in

greater detail herein, the Commission should reject The Dayton Power and Light Company’s (“DP&L” or

“Company”) proposed tariffs filed on November 26, 2019 in this proceeding because DP&L has no statutory right

under R.C. 4928.143(C)(2)(a) to withdraw its current Electric Security Plan (“ESP”) under the particular

circumstances of this case.



I. DP&L Cannot Withdraw Its Current ESP Pursuant To R.C. 4928.143(C)(2)(a).

While R.C. 4928.143(C)(2)(a) grants electric distribution utilities a statutory right to withdraw an ESP

application (and thereby temiinate the ESP) if the Commission modifies and approves that application, that statutory

right does not apply when: 1) the impacted ESP is the product of a final, appealable Commission order; and 2) a

subsequent Commission modification is required solely in order to enforce a finding by the Supreme Court of Ohio.

R.C. 4928.143(C)(2)(a) provides:

If the commission niodfies and approves au application under division (C’,)(l) of this section, the
electric distribittion utility may withdraw the application, thereby terminating it, and may file a
new standard service offer under this section or a standard service offer tinder section 4928.142 of
the Revised Code.’

DP&L would have the Commission interpret this provision in a way that would extend a utility’s right of

withdrawal indefinitely, allowing utilities that are years into an ESP to simply withdraw that ESP in response to

any slight modification and to revert to an entirely different rate structure, without a hearing and regardless of the

potential rate shock to customers. The Commission should reject such an unreasonable interpretation. The most

reasonable construction of R.C. 4928.143(C)(2)(a) is that a utility’s statutory right of withdrawal applies only in

cases where a proposed ISP application is modified by the Commission (whether through an initial order or a

rehearing entry) as a result of the Commission’s own volition — not when an ESP that is already subject to a final,

appealable Commission order is subsequently modified solely due to a Court mandate.

DP&L’s current ESP (approved in Case No. 16-395-EL-SSO et al) is not merely a proposed standard

service offer. That ESP results from a final, appealable Commission order and has been in effect since November

1, 2017. Customers have come to rely on the current ISP rate structure and to use that structure to inform planning

and budgeting decisions. Moreover, the Commission did not voluntarily modify DP&L’s current ISP to remove

the Distribution Modernization Rider (“DMR”). The only modification required — immediate cessation of the DMR

— was entirely the result of the Court’s decision and therefore involuntary on the part of the Commission.

Accordingly, given that DP&L’s request to withdraw its current ESP strays far from the situation contemplated by

‘Emphasis added.
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the plain language R.C. 492$.1 43(C)(2)(a), that statute is not a basis upon which to approve withdrawal of its current

ESP.

A utility’s statutory right to withdraw an ESP does not extend indefinitely. That right does not apply when

the utility accepts a Commission-modified ESP by allowing that ESP to go into effect and then the Commission’s

final order is later modified by the Court. The law gives the utility a limited “veto” right over Commission

modifications of a proposed application; it does not give the utility a “veto” right over decisions of the Court.

Allowing the Company to withdraw its current ESP in light of the Court’s finding with respect to DMR

charges undermines the statutory appellate process provided for under R.C. 4903.13. The utility’s statutory right

to withdraw a proposed ESP must be read in concert with the other parties’ statutory right to appeal a final

Commission order and to receive the full relief ultimately provided by the Court. “All stattctes relating to the same

genercil subject matter must be read in purl material and in construing these statutes in pan material this cottrt

must give them a reasonable construction so as to give proper force and effect to each and all of the statutes. “2

The best way to harmonize those two statutes is to bar a utility from invoking R.C. 4928.1 43(C)(2)(a) after the date

upon which the Conmiission issues a final, appealable order on the utility’s proposed ESP and the utility has

accepted the Commission’s modifications by allowing the ES? to go into effect.

Approving DP&L’s requests would render the appellate process ineffective and again put this Commission

on a collision course with the Court. In 2015, the Court stated that “[tjf the commission makes a modJIcation to a

proposed ESF that the utility is unwilling to accept, R.C. 4928.143(C) (2) (a,) allows the utility to withdraw the ESF

application. “ But the Court has never stated that a utility is entitled to thwart the Court’s appellate mandate by

withdrawing its ES? after receiving an unfavorable decision from the Court. While this issue was recently raised

at the Court in an appeal of DP&L’s previous ESP, the Court ultimately found the issue moot in light of the

Commission’s approval of DP&L’s current ESP.4 Thus, with respect to the proper interpretation of R.C.

2 State ex rd. Herman v. Klopfleisch, 72 Ohio St. 3d 581, 585, 651 N.E.2d 995, 998 (1995) (citing United Tel. Co. i’. Limbach
(1994), 71 Ohio St.3d 369, 372, 643 N.E.2d 1129, 1131).

In reApplication of Ohio Power Co., 144 Ohio St. 3d 1, 2015-Ohio-2056 at ¶26 (emphasis added).
In reApplication ofDayton Power & Light Co., 154 Ohio St.3d 237, 2018-Ohio-4009.
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4928.143(C)(2)(a), the Commission is not bound by any definitive Court precedent and can adopt an interpretation

that preserves the appellate process as an effective mechanism by which to combat unlawful charges.

II. DP&L Should Follow The Firstfnergy Precedent.

In response to the Court’s June 19, 2019 finding that F irstEnergy’s DMR was unlawful and a directive that

the Commission remove the DMR from Firstlnergy’s current ESP,5 the Commission issued orders modifying that

ESP as directed.6 firstEnergy did not then withdraw its entire ESP, but instead retained rate stability for customers

by continuing its current plan with the added benefit of the DMR removal. Nor did the Commission give any

indication that its Court-mandated modification triggered R.C. 4928.143(C)(2)(a).

DP&L should adopt the same approach here. The Company’s current ESP was the result of a carefully-

negotiated and complex Stipulation among a diverse array of parties, and the majority of the provisions in that

settlement need not and should not be disturbed.7 Indeed, the Stipulation itself provides that if the Commission

materially modifies the approved settlement pursuant to a Supreme Court reversal, then all signatory parties,

inchtdingDP&L, must attempt to negotiate a resolution that maintains the intent of the settlement. Specifically, the

Stipulation states:

If the Commission does not adopt the Stipulation without material modUIcation upon rehearing, or
ifthe Contntission utakes a material inod/Icatioit to any Order adopting the Stiptitation pursuant
to any reversal, vacation and/or reinand by the Supreme Cottrt of Ohio, then within thirty (30,)
days of the Commission’s Entr on Rehearing or Order on Remand. (‘a,) any Signatory Party may
withdrawfrom the Stipulation byfiling a notice with the Commission (“Notice of Withdrawal”,); or
(b) DP&L ntay terminate and withdrawfront the Stipulation byfiling a notice (“Utility Notice ‘9.
Upon thefiling ofsttch Utility Notice by DP&L, the Stipulation shall immediately become null and
void. No Signatory Party shall file a Notice of Withdrawal or Utility Notice with otit first
negotiating in good faith with the other Signatory Parties to achieve an outcome titat
substantially satisfies the intent of the Stiptdation.8

In re Application of Ohio Edison Co., 157 Ohio St.3d 73, 201 9-Ohio-240 1.
Order on Remand, Case No. 14-1297-EL-SSO (August 22, 2019); finding and Order, Case No. 14-1297-EL-SSO (September

26, 2019).
Amended Stipulation and Recommendation, Case No. 16-395-EL-SSO (March 14, 2017)(”Stipulation”).

8 Stipulation at 38.
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It would therefore be unreasonable to allow DP&L to subvert its Stipulation obligation and to unduly harm

retail customers by simply replacing one substantial charge (the DMR) with another (the Rate Stabilization Charge)

through the invocation of an inapplicable ESP withdrawal statute.

Respectfully submitted,

Michael L. Kurtz, Esq.
Kurt J. Boehm, Esq.
Jody Kyler Cohn, Esq.
BOEITM, KURTZ & LOWRY
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
Ph: (513)421-2255 fax: (513) 421-2764
E-Mail: Mkurtz(aBKL1awfinn.corn
Khoeh;n(BKLlawfinmcorn
Jkylercohn(BKLIawfinmcom

December 4, 2019 COUNSEL FOR OHIO ENERGY GROUP
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*SMITH, CHERYL A MS.
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COLUMBUS OH 43081

*JACOBS, ELLIS MR.
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DAYTON OH 45402

*PETRUCCI, GRETCHEN L. MRS.
VORYS, SATER, SEYMOUR AND PEASE
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COLUMBUS OH 43216-1008

*DORTCH, MICHAEL D. MR
KRAVITZ, BROWN & DORTCH, LLC
65 E. STATE STREET SUITE 200

COLUMBUS OH 43215

HAWROT, LISA
SPILMAN THOMAS & BATTLE PLLC
1233 MAIN STREET SUITE 4000

WHEELING WV 26003
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PUBLIC UTILITIES COMMISSION OF OH 10
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COLUMBUS OH 43231
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FARUKI IRELAND COX RHINEHART & DUSING
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MONITORING ANALYTICS LLC
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DOLL, JANSEN & FORD
111 W. FIRST ST., SUITE 1100
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*WILLIAMS, JAMIE MS.
OHIO CONSUMERS’ COUNSEL
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