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Case No. 19-0957-GE-COI 
 

   
MOTION TO QUASH SUBPOENAS  

 
OCC filed motions for subpoenas last Friday afternoon, September 13, summoning three 

out-of-state witnesses to Ohio for a hearing this Thursday. These witnesses are not inclined to 

comply with the subpoenas. “Because Civ.R. 45 requires service on an individual before he can 

be hailed into court in Ohio … service upon the corporations' statutory agents d[oes] not 

effectuate service upon individual employees.” A.O. Smith Corp. v. Perfection Corp., 2004-

Ohio-4041, ¶ 16 (10th Dist) 2004 WL 1728615 (citations omitted).  

It is now OCC’s responsibility to attempt to compel the appearance of these witnesses. 

Cincinnati Bar Assn. v. Adjustment Serv. Corp., 89 Ohio St. 3d 385, 388, 732 N.E.2d 362, 366 

(2000) (“[I]f the subpoenaed entity refuses to comply, that party must express all written 

objections to the party serving the subpoena. The party that served the subpoena then has the 

responsibility to file a motion to compel production with ‘the court by which the subpoena was 

issued.’”). 

 Nevertheless, PALMco recognizes that the Attorney Examiner may also wish to weigh in 

on this matter before hearing. Given that there are only two days left before the hearing begins, 

PALMco is filing this motion not because it believes it is required to, but to make its position 

known. To the extent the Attorney Examiner deems it necessary, PALMco requests that the 

subpoenas be quashed, for reasons set forth in the following Memorandum in Support. 
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MEMORANDUM IN SUPPORT 

I. BACKGROUND 

 OCC is attempting to secure the attendance of three witnesses it has known about for 

weeks, if not months. At no point has PALMco’s counsel been asked to voluntarily produce 

these witnesses. Nor did OCC previously indicate any intention to subpoena witnesses. No 

requests have been made of PALMco to accept service of the subpoenas on behalf of any 

witnesses. 

 The hearing was originally scheduled for September 18. During a prehearing conference 

on September 11, the Attorney Examiner announced that the hearing would be pushed back one 

day, to September 19. 

“Unless otherwise ordered for good cause shown, all motions for subpoenas requiring the 

attendance of witnesses at a hearing must be filed with the commission no later than ten days 

prior to the commencement of the hearing or, if expedited treatment is requested, no later than 

five days prior to the commencement of the hearing.” O.A.C. 4901-1-25(E). 

Rather than list the name and address of the “person to whom it is directed,” each of 

OCC’s subpoenas lists “Sonya L. Cordell, Assistant VP, CSA-Lawyers Incorporating Service 

(Corporation Service Company)” in the “TO:” section of the subpoena. While unaware of who 

Ms. Cordell is, PALMco recognizes her employer as PALMco’s registered agent in Ohio. The 

first paragraph of each subpoena then includes the name of the person directed to personally 

appear at the Commission “as a witness” in this proceeding.1  

 
1 The subpoenas do not give Ms. Cordell much to go on. At first blush she may conclude that she 

is the person being subpoenaed. Reading further into the document does not reveal much. There is no 
address for any of the witnesses. The subpoena does not ask Ms. Cordell to forward the subpoena. In fact, 
the subpoena does not ask her to do anything. And it is not her responsibility to serve the subpoenas, but 
OCC’s. 
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The Commission cannot enforce a subpoena directly. If a witness fails to appear,  

“the commission may seek appropriate judicial relief against such person under section 4903.02 

or 4903.04.” Id. at (G). The referenced statutes require the Commission to seek an order from a 

common pleas judge to compel the witness’s attendance. 

II. ARGUMENT 

OCC has not followed the procedures for securing the attendance of out-of-state witness, 

and there is no time left to cure these defects. OCC has only itself to blame for any “prejudice” 

claimed by these witnesses’ non-appearance. 

A. The subpoenas are defective and unenforceable. 

Rule 4901-1-25 specifies the methods of service in language almost identical to Civ.R. 

45(B). “Service of a subpoena upon a person named therein shall be made by [i] delivering it to 

such person, or [ii] by reading it to him or her in person, [iii] leaving it at his or her place of 

residence, [iv] leaving it at his or her business address if the person is a party or employee of a 

party to the case, or [v] mailing the subpoena via United States mail as certified or express mail, 

return receipt requested, with instructions to the delivering postal authority to show to whom 

delivered, date of delivery, and address where deliver[ed].” O.A.C. 4901-1-25(B). 

“Arranging for service of a signed subpoena is the responsibility of the person requesting 

the subpoena.” Id. “A subpoena may be served at any place within this state.” Id. 

PALMco’s registered agent is “within this state” and service of process to this agent is 

deemed service to PALMco. See R.C. 4928.09. But PALMco’s registered agent is not the agent 

of any of the individuals OCC seeks to compel to testify. OCC cannot perfect service to 

individuals by serving their employer’s registered agent.  
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R.C. 4928.09 requires PALMco to consent to the jurisdiction of Ohio courts and 

“[d]esignate an agent authorized to receive . . . service of process in this state [.]” R.C. 

4928.09(A)(1)(a) and (b). Analogous statutes require a “life insurance company” and foreign 

insurance company” to also consent to the jurisdiction of Ohio courts as a condition of doing 

business in this state. See R.C. 3909.05, 3927.03. Courts have held that statutes requiring a 

corporate entity to submit to Ohio jurisdiction and designate an agent for the service of process 

apply only to the entity, not its employees.  

“Because Civ.R. 45 requires service on an individual before he can be hailed into court 

in Ohio … service upon the corporations' statutory agents d[oes] not effectuate service upon 

individual employees.” A.O. Smith Corp. v. Perfection Corp., 2004-Ohio-4041, ¶ 16 (10th dist) 

2004 WL 1728615, citing Burgess v. Prudential Ins. Co. of Am., No. C-870225, 1988 WL 

68686, at *5 (1st Dist. Ct. App. June 29, 1988) (“[Plaintiff] cites no authority in support of her 

position that the statute requiring an out-of-state corporation to waive service if it desires to 

conduct business in Ohio, R.C. 3909.05, gives a party the ability to call individual employees of 

the out-of-state corporation into the state for depositions or testimony at trial.”) and McGuire v. 

Draper, Hollenbaugh & Briscoe Co., L.P.A., 2002-Ohio-6170, ¶ 109, 2002 WL 31521750 

(“Because R.C. 3927.03 and R.C. 3909.05 are sufficiently similar, we agree with 

the Burgess court's analysis.”). 

As already mentioned, the service provisions of Rule 4901-1-25 are virtually identical to 

Civ.R. 45. The statute requiring various entities subject to Commission jurisdiction to designate 

an Ohio agent for the service of process is modeled after analogous statutes covering other 

industries. There is no good reason to treat employees of entities subject to Commission 

jurisdiction any differently than employees of companies overseen by different regulators. 



 5 

Quashing the subpoenas would not somehow signal that out-of-state employees of CRES 

providers are beyond the Commission’s reach. An analogous argument was made in McGuire 

and rejected. 

Our interpretation of R.C. 3909.05 and Civ.R. 45 does not prevent a party from 
acquiring the testimony of out-of-state witnesses. Civ.R. 30 provides for the 
taking of depositions and Civ.R. 32(A)(3) allows the use of depositions in trial. 
We note further that, under the Uniform Foreign Depositions Act, a party can 
compel witnesses in a foreign jurisdiction to appear for a deposition, which, 
pursuant to Civ.R. 32(a), may be used at trial. R.C. 2319.09. The rules and 
statutes, when construed in this fashion, permit a party to obtain testimony 
from an out-of-state witness and preserve the rule that personal testimony can 
be compelled only through personal service. McGuire, 2002-Ohio-6170, ¶¶ 
107-108. 

 
The Commission’s procedural rules are modelled after the Ohio Rules of Civil Procedure. All of 

the procedures discussed in McGuire are also available to litigants in Commission proceedings. 

OCC failed to invoke these procedures. The subpoenas filed on September 13 are defective and 

must be quashed—assuming they even get served, which appears increasingly doubtful. 

B. Compliance with the subpoenas would be unreasonable and oppressive. 

A witness is not bound to obey a defective and unenforceable subpoena, whether 

compliance would be unduly burdensome or not. Undue burden and oppression are merely 

additional reasons to reject any attempt at enforcement. 

The Commission or a hearing examiner “may quash a subpoena if it is unreasonable or 

oppressive [.]” O.A.C. 4901-1-25(C). The subpoenas at issue are unreasonable. Rule 4901-1-

25(E) says motions for subpoenas requiring hearing attendance “must be filed with the 

commission no later than ten days prior to the commencement of the hearing.” The deadline is 

shortened to five days “if expedited treatment is requested,” but this does not create a loophole 

for the general ten-day requirement. OCC must still demonstrate why expedited treatment is 

necessary. Surely the Commission did not intend to allow parties to circumvent the ten-day 
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requirement by permitting parties to include a conclusory, unsupported request for “expedited 

treatment” in their motion. This would render the ten-day notice period meaningless. 

OCC does not and cannot explain why it needs expedited treatment—other than to 

shoehorn its motion into the deadline. It would be one thing if witnesses were concealed or a 

supplemental discovery response disclosed new witnesses at the last minute. That is not the case 

here. The individuals OCC wants to haul into Ohio are all listed on the exhibits to PALMco’s 

latest CRES and CRNG certificate renewal filings or in material change notifications filed 

months ago. Direct testimony filed by OCC on September 4 referenced Mr. Palmese by name. 

OCC was told on September 4 that Ms. Joseph would be verifying discovery responses. 

Deposition notices for Mr. Palmese and Mr. Bashe were issued on September 9. Waiting until 

the afternoon of September 13 to issue hearing subpoenas is ridiculous. 

The fact that the witnesses are located out-of-state should have prompted OCC to begin 

arranging for appearances well before the ten-day or five-day deadlines. Travel arrangements 

could have been made in advance. Work schedules could have been accommodated. Prep time 

could have been scheduled between the witnesses and counsel. None of this is possible now. The 

last-minute fire drill to schedule Ms. Joseph’s deposition requires counsel to spend $1,000 on 

airfare, versus the couple of hundred dollars a flight would cost when booked at least two weeks 

in advance. Last minute hotel arrangements in New York City are not cheap, either. This burden 

should not be hoisted on out-of-state witnesses times three. 

OCC took a massive gamble by waiting until the last possible minute to issue subpoenas. 

It lost that gamble and must now accept the consequences. 
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III. CONCLUSION 

 PALMco’s counsel is well aware that the Commission is not a court, that the rules of 

evidence and civil procedure do not strictly apply, etc. That doesn’t mean Commission 

proceedings should be a free-for-all. Parties and their employees have a right to due process. 

These rights are especially important in a compliance proceeding with potentially millions of 

dollars and a firm’s ability to stay in business at stake. An Entry should issue quashing the 

subpoenas. 

 
Dated: September 16, 2019    Respectfully submitted, 
 

/s/ Mark A. Whitt     
Mark A. Whitt (0067996) 
Rebekah J. Glover (0088798) 
WHITT STURTEVANT LLP 
The KeyBank Building, Suite 1590 
88 East Broad Street 
Columbus, Ohio 43215 
Telephone: (614) 224-3946 
Facsimile: (614) 224-3960 
whitt@whitt-sturtevant.com 
glover@whitt-sturtevant.com 
(Counsel willing to accept service by email) 
 
ATTORNEYS FOR PALMCO ENERGY 
OH, LLC D/B/A INDRA ENERGY AND 
PALMCO POWER OH, LLC D/B/A 
INDRA ENERGY 



CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the foregoing Motion was served by electronic mail this 

16th day of September, 2019, to the following:  

terry.etter@occ.ohio.gov 
amy.botschner.obrien@occ.ohio.gov 
bojko@carpenterlipps.com 
john.jones@ohioattorneygeneral.gov 
jodi.bair@ohioattorneygeneral.gov 
 
 

/s/ Mark A. Whitt     
One of the Attorneys for PALMco Energy 
OH, LLC d/b/a Indra Energy and PALMco 
Power OH, LLC d/b/a Indra Energy 
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