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Pursuant to RC. 4903.10 and O.A.C. 4901-1-35, Indiana & Ohio Railway Company 

(“IORY”), by and through counsel, respectfully applies for a rehearing with respect to the Public 

Utilities Commission of Ohio’s Entry of July 31, 2109 denying IORY’s request for additional time 

to complete this Project. A memorandum in support is attached. 

Respectfully Submitted, 

/s/ R. Leland Evans_______  
R. Leland Evans, Esq. (0006833)  
Richard J. Silk, Jr. (0074111) 
DICKIE, MCCAMEY & CHILCOTE, P.C. 
250 Civic Center Drive, Suite 280 
Columbus, Ohio 43215 
PH: (614) 258-6000; FAX: (888) 811-7144  
revans@dmclaw.com
rsilk@dmclaw.com
Attorneys for Indiana & Ohio 
Railway Company



MEMORANDUM IN SUPPORT 

I. BACKGROUND

On January 23, 2018, the Public Utilities Commission of Ohio (“Commission”), the Ohio 

Rail Development Commission (“ORDC”), Warren County, and IORY entered into an agreement 

to install active warning devices at the Morrow Rossburg Road grade crossing (DOT#151-316B) 

in Warren County. March 15, 2019 Memorandum, attached hereto as Exhibit A. On March 14, 

2018, the Commission authorized IORY to install the active warning devices.  March 14, 2018 

Entry, attached hereto as Exhibit B. In its March 14, 2018 Entry, the Commission established a 

construction completion date of March 14, 2019, and further outlined the following requirements: 

(1) Submit Railroad Division site plans and estimates by June 14, 2018; 
and 

(2) Notify the Commission that IORY has initiated the process to ensure 
electric service for the grade crossing by July 14, 2018. 

Id. 

Following authorization of the project, on June 8, 2018, IORY’s general engineering 

consultant (“GEC”), Patrick Engineering (“Patrick”), timely submitted site plans and estimates. 

Affidavit of Christopher R. Frank (“Frank Affidavit”), attached hereto as Exhibit C, ¶ 5. On June 

20, 2018, Patrick’s site plans and estimates were approved, subject to review of a full set of plans 

by Commission staff. March 15, 2019 Memorandum, Exhibit A hereto. Patrick submitted revised 

site plans and estimates on August 20, 2018. Frank Affidavit, ¶ 7.  

Thereafter, IORY began transitioning from Patrick to a new GEC, Benesch (full name), 

which resulted in multiple contract delays. Id. at ¶ 8. Benesch was selected in October 2018, but 

its contract with IORY was not consummated until February 2019. Id. at ¶ 9. Benesch then 

contacted the Commission about the status of approval of Patrick’s previously submitted revised 



site plans and estimates. Id. at ¶ 10. In response to Benesch’s inquiry, on February 22, 2019, the 

Commission provided its Summary of Concerns related to Patrick’s revised site plans and 

estimates. Id. at ¶ 11. 

As a result of contract review delays arising out of transitioning from one GEC to a new 

one for over 100 projects, on March 5, 2019, IORY requested a 180-day extension of the project 

deadline to September 10, 2019. Id. at ¶ 12; March 5, 2019 Request for Extension, attached hereto 

as Exhibit D. Although Benesch had received the Commission’s Summary of Concerns related to 

Patrick’s revised site plans and estimates, IORY acknowledged in its March 5, 2019 Request for 

Extension that the contract-related delays, and the fact that the site plans and estimates had yet to 

be approved, would result in the project not being completed until likely September 2019. 

On April 10, 2019, the Commission extended the project deadline 90, rather than 180 days, 

until June 14, 2019, noting that this project is a safety project. April 10, 2019 Entry, attached hereto 

as Exhibit E. 

On April 15, 2019, Benesch submitted to the Commission revised site plans and estimates, 

which addressed the Commission’s concerns. Frank Affidavit, ¶ 14. On April 16, 2019, the 

Commission provided IORY and Benesch the authority to proceed with obtaining bids and moving 

forward with finalizing design before final construction authorization. Id. at ¶ 16. 

IORY personnel initially misunderstood the Commission’s April 10, 2019 Entry to have 

approved the extension for the project until September 10, 2019, rather than June 14, 2019. Id. at 

¶ 16. As a result of IORY’s misunderstanding as to the deadline, on June 14, 2019, IORY requested 

a second extension of the project deadline in which construction would be completed by November 

22, 2019 and final billing would occur by December 20, 2019, before the Commission’s allocated 



funding would expire (December 31, 2019). Id. at ¶ 17; June 14, 2019 Request for Extension, 

attached hereto as Exhibit F. 

On June 21, 2019, the Commission had received input from ORDC that it was supportive 

of the extension and hopeful that there would be no further delay in moving the project forward. 

June 21, 2019 Memorandum, attached hereto as Exhibit G, p. 2 of 2. At that point in time, 

construction authorization from the Commission had not yet been authorized due to IORY’s 

delays.  

However, on July 29, 2019, the Commission reviewed IORY’s proposed final plans and 

estimates, and recommended approval. July 30, 2019 Memorandum, attached hereto as Exhibit H,

second exhibit attached thereto. As a result, on July 30, 2019, the Commission authorized IORY 

to proceed with construction. Frank Affidavit, ¶ 18. 

On July 31, 2019, the Commission denied IORY’s request for a second extension of the 

project deadline. July 31, 2019 Entry, attached hereto as Exhibit I. In its July 31, 2019, the 

Commission noted that, although ORDC supported IORY’s request for extending the project 

deadline a second time, the Commission believed that “little progress has been made” on this safety 

project, and thus the extension was denied. Id. 

II. ANALYSIS 

IORY acknowledges that the delays in timely completing this project are of IORY’s own 

making. Further, IORY does not dispute any of the factual findings by the Commission to date, 

except for one—the Commission’s finding that little progress has been made on this project.  

In between the time IORY submitted its June 14, 2019 Request for Extension to the 

Commission and the Commission’s Legal Department July 31, 2019 Entry, IORY continued to 

push the project forward. Indeed, IORY will complete the project approximately two months 



sooner than it previously represented to the Commission in its June 14, 2019 Request for 

Extension. 

Specifically, in its June 14, 2019 Request, IORY provided the Commission with its best 

estimate of the remaining project timeline: 

Bids are due  06/28/19 

Vendor award and contract executed  07/12/19 

Full design completed  08/16/19 

Plans approved by IORY  08/23/19 

PUCO approved plans and notice to proceed  09/06/19 

Construction complete 11/22/19 

Project signoff  12/06/19 

Final billing  12/20/19 

June 14, 2019 Request for Extension, Exhibit F hereto. 

As of the filing of this Application, the first five items on the above list have been 

completed. Frank Affidavit, ¶ 20. Of the remaining three items, the vendor is scheduled to begin 

construction on September 23, 2019. Id. at ¶ 21. Construction should be completed by early 

October 2019, nearly two months before the timeline proposed in IORY’s June 14, 2019 Request 

for Extension. Id.

In addition, IORY and its contractors have been working on the electrical aspects of the 

new warnings system to be installed at the grade crossing for some time while IORY has been 

finalizing the on-site construction schedule. Id. at ¶ 22. In any event, final billing for this project 

should be completed by early November 2019, well ahead of the aforementioned timeline 

proposed by IORY in its June 14, 2019 Request for Extension. Id. 



IORY further submits that within the last year, it established a new department specifically 

dedicating to improving both its project turnaround time and its relationships with the Commission 

and ORDC. Id. at ¶ 23. Because this project is administered differently, by the Commission rather 

than ORDC, such that the associated deadlines are applied differently, IORY’s nascent department 

did not adequately appreciate these differences. Id. at ¶ 24. That is no longer an issue.  

As a result of establishing its new department, as of the date of this Application, IORY has 

39 active projects in Ohio, and of those 39 Ohio projects, the instant project is the only project that 

will not be completed by the currently-established project deadline. Id. at ¶ 25. 

For the foregoing reasons, IORY respectfully applies for a rehearing with respect to 

IORY’s request for an extension of the project deadline.  

Respectfully Submitted, 

/s/ R. Leland Evans_____________  
R. Leland Evans, Esq. (0006833)  
Richard J. Silk, Jr. (0074111) 
DICKIE, MCCAMEY & CHILCOTE, P.C. 
250 Civic Center Drive, Suite 280 
Columbus, Ohio 43215 
PH: (614) 258-6000; FAX: (888) 811-7144 
revans@dmclaw.com
rsilk@dmclaw.com
Attorneys for Indiana & Ohio Railway Company  



PROOF OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Application 

for Rehearing of the Commission’s Entry of July 31, 2019 was electronically filed and mailed, by 

ordinary U.S. mail, postage prepaid, on August 29, 2019 upon the following parties: 

Nicholas Walstra 
Chief, Transportation Legal Section 
Ohio Public Utilities Commission 
Transportation Rail Division 
180 East Broad Street 
Columbus, Ohio 43215 

Catherine Stout 
Safety Manager 
Ohio Rail Development Commission 
1980 West Broad Street 
Columbus, Ohio 43223 

Neil F. Tunison, P.E., P.S. 
Warren County Engineer 
Administration and Engineering 
210 West Main Street 
Lebanon, Ohio 45036 

/s/ R. Leland Evans___________
R. Leland Evans, Esq. (0006833)  
Indiana & Ohio Railway Company  

9169661.1 
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