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LLC for a Certificate of Environmental 
Compatibility and Public Need to Construct a 
Wind-Powered Electric Generation Facility in 
Huron and Erie Counties, Ohio.                                  

 
 
) 
)           
)        Case No: 18-1607-EL-BGN     
) 
) 
 

______________________________________________________________________________ 
 

FIRELANDS WIND’S  
MEMORANDUM CONTRA TO PETITION TO INTERVENE BY  

RESIDENTS IN SENECA, HURON, AND ERIE COUNTIES 
_____________________________________________________________________________ 
 
I. INTRODUCTION  
  
 On January 31, 2019, as supplemented, Firelands Wind, LLC (“Applicant”) filed an 

application with the Ohio Power Siting Board (“Board”) for a Certificate of Environmental 

Compatibility and Public Need to Construct a Wind-Powered Electric Generation Facility in 

Huron and Erie Counties, Ohio (“Application”).  

At this time, pursuant to Ohio Administrative Code (“OAC”) Rule 4906-2-27(B)(1), the 

Applicant submits this memorandum contra to the May 17, 2019 Petition to Intervene (“Petition 

to Intervene”) filed on behalf of various residents in Seneca, Huron, and Erie Counties, Ohio.  The 

Applicant does not object to the Petition to Intervene for some of the residents named in the 

Petition to Intervene, due to the fact that those residents’ properties are either in the Project area 

or abut the Project area.  However, for the reasons stated herein, the Applicant does object to the 

intervention of the following 21 residents: Chris and Amy Bauer; Tom and Vicki Smythe; Jane 

and Mark Motley; Scott and Heather Eisenhauer; Krista Beck; Jesse Roeder; Terry and Bertha 

Eisenhauer; Dan and Renee Schoen; Gerard and Denise Wensink; Kevin and Beth Wagner; John 

Wagner; and Jim and Catherine Limbird (“Petitioners”).   
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 The Applicant believes in public participation and has worked to inform the public of the 

Project and answer all questions about the Project from its very inception.  However, even given 

the Applicant’s strong commitment to public involvement, upon review of the Petitioners’ motion, 

it is not possible for the Applicant to support intervention in this matter by these 21 individuals.  

As further set forth herein, the Applicant opposes the Petition to Intervene for good reason.  

Petitioners claim an interest in this case based on the fact that they: a) are residents of Seneca, 

Huron, or Erie Counties; b) pay property taxes; c) consume electricity; d) will be subjected to 

excessive noise and shadow flicker, as well as a different view of the landscape; e) watch the birds, 

bats, and bald eagles that will be harmed; and f) will experience a diminution in the value of their 

homes.   

Moreover, the Petitioners falsely state that none of the Petitioners are “’participating 

property owners’ with regard to the Project, i.e., none have entered into leases for the project and 

none have entered into agreements waiving the statutory setbacks with regard to their property.”  

When, in fact, Chris and Amy Bauer are “participating property owners” as they reside on property 

that is obligated under a contract with the Applicant that runs with the land, and said contract was 

properly filed with the Huron County Recorder’s office. 

 Even a liberal interpretation of the standing doctrine leads to denial of these 21 Petitioners’ 

request to intervene.  First, Petitioners’ statement that they live in Seneca, Huron, or Erie Counties, 

pay taxes, and consume electricity does not provide a sufficient nexus to the Project to establish 

standing.  These arguments do not show the particularized interest required to support a motion 

for intervention.     

 Second, the Petitioners state that their interests in the proceeding relate to possible effects 

of noise and shadow flicker from the turbines.  However, as stated in the Petition to Intervene, 19 
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of the 21 Petitioners are merely “in close proximity to the Project area.”1  The properties of Tom 

and Vicki Smythe, Jane and Mark Motley, Scott and Heather Eisenhauer, Krista Beck, Jesse 

Roeder, Terry and Bertha Eisenhauer, Dan and Renee Schoen, Gerard and Denise Wensink, Kevin 

and Beth Wagner, John Wagner, and Jim and Catherine Limbird are not within the Project area 

and do not abut the Project area.  Rather, as shown on Attachment A, their residences are between 

2,339 to 9,969 feet (0.4 to 1.9 miles) away from the nearest turbine.  Therefore, even assuming the 

arguments regarding the effects of noise, shadow flicker, and diminution of property values and 

viewshed set forth by these 19 Petitioners in their motion were true (which the Applicant asserts 

they are not), none of these Petitioners are in close enough proximity to any turbine or any of the 

Project facilities to support their request for intervention in this matter on those grounds.  

Third, the Petitioners assert the application fails to establish that the Project “represents the 

minimum adverse environmental impact.”   In support of this proposition, Petitioners reference 

alleged flaws in the Applicant’s bird and bat risk studies, failing to mention that the Board is 

charged with investigating the Project and issuing ecological and environmental assessments, with 

considerable review and input from the Ohio Department of Natural Resources (“ODNR”) (a 

member of the Board), in consultation with the United States Fish and Wildlife Service.   

 Regardless of how these 19 Petitioners frame their arguments, their stated “interests” do 

not rise to a level that warrants intervention in this proceeding, given their lack of relationship to 

the Project, and the statutory obligations of the Board.  As such, the request by Tom and Vicki 

Smythe, Jane and Mark Motley, Scott and Heather Eisenhauer, Krista Beck, Jesse Roeder, Terry 

and Bertha Eisenhauer, Dan and Renee Schoen, Gerard and Denise Wensink, Kevin and Beth 

Wagner, John Wagner, and Jim and Catherine Limbird should be denied for lack of good cause.     

                                            
1     The Petition to Intervene states that Chris and Amy Bauer have a residence and property within the footprint of 

the Project area; however, they are obligated under a contract with the Applicant. 
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With regard to Chris and Amy Bauer, their request to intervene should be denied as they are 

estopped from entering into the Petition to Intervene because they are under a contractual 

obligation that precedes and supersedes their request for intervention. 

II. ARGUMENT 

A. Legal Standard 

 Under both Section 4906.08(A)(3) of the Ohio Revised Code (“RC”), and OAC Rule 4906-

2-12(B), the Board or Administrative Law Judge (“ALJ”) assigned to the case may grant petitions 

to intervene only upon a showing of “good cause.”  In determining “good cause” and whether to 

allow intervention, the Board / ALJ may consider the following factors: 

1. The nature and extent of the person’s interest. 
2. The extent to which the person’s interest is represented by existing parties. 
3. The person’s potential contribution to a just and expeditious resolution of the issues 

involved in the proceeding. 
4. Whether granting the requested intervention would unduly delay the proceeding or 

unjustly prejudice an existing party.   
   

 The Ohio Supreme Court has held that “intervention ought to be liberally allowed so that 

positions of all persons with a real and substantial interest in the proceedings can be considered.”  

Ohio Consumers’ Counsel v. Pub. Util. Comm. of Ohio, 111 Ohio St.3d 384, 2006-Ohio-5853 

(emphasis added).  However, merely filing a petition to intervene in an administrative proceeding 

does not guarantee intervention.  See e.g. Senior Citizens Coalition v. Pub. Util. Comm. of Ohio, 

69 Ohio St.2d 625, 627 (1982) (upholding Public Utilities Commission of Ohio’s decision to limit 

a party’s intervention).   

B.   Intervention is Not Warranted 

 Petitioners lack the “good cause” required to intervene.  Their stated interests are indirect, 

generic, and outside the scope of the Application.  Allowing intervention for these Petitioners 

would unjustly complicate and delay the proceeding.  As such, their request should be denied. 
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1. Chris and Amy Bauer are under contractual obligation that prohibits their 
participation in the Petition to Intervene 

 
The Petition to Intervene falsely states that none of the Petitioners have obligations under 

leases or agreements.  However, the property owned by Chris and Amy Bauer, 6551 Young Road, 

Bellevue, Ohio, is under a contractual obligation that runs with the land.   

In 2014, the owner of the land located at 6551 Young Road, Bellevue, Ohio entered into a 

lease agreement with the Applicant, which, among other requirements, obligates Chris and Amy 

Bauer to “participate in the project” and “provide evidence of [the Owners] consent to the 

placement of Wind Facilities on the Wind Facilities Property” if the need arises.  (Attachment B 

at 2-3).  As further stated in the agreement, the contract “shall run with the land and shall be binding 

upon and inure to the benefit of and be enforceable by Owner and Grantee, and their respective 

successors and assigns.”  (Attachment B at 4-5).   

In accordance with the Board’s rules, this agreement was recorded with the Huron County 

Recorder’s office in 2014 (See Attachment B, Huron County Recorder, Instr. 201410140005819).  

Chris and Amy Bauer purchased the land that is cited as their basis for intervention in this matter 

in 2016, well after 2014 when the agreement was executed.  Thus, when they purchased the 

property in 2016, a proper title search would have revealed that the property was obligated under 

the contract entered into in 2014 by a previous owner of the property. 

Therefore, Petitioners Chris and Amy Bauer are estopped from joining in the Petition to 

Intervene because their property is bound by a properly recorded lease with the Applicant, pursuant 

to RC Section 5301.25.  A purchaser of land is bound by an encumbrance upon that land “if he has 

constructive or actual notice of the encumbrance.” Collins v. Carpenter, 2002-Ohio-5173, ¶ 19 

(Ohio Ct. App. 2002).  RC Section 317.08 identifies leases as an encumbrance recorded in county 

records.  Furthermore, the proper recording of an encumbrance serves as constructive notice of the 
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encumbrance whether or not the purchaser has reviewed the recording.  Id.; In re Williams, 395 

B.R. 33, 44–45 (Bankr. S.D. Ohio 2008). 

With regard to the Bauer’s property, pursuant to the properly recorded lease, they are bound 

by the obligations of the lease, through either actual or, in the least, constructive notice of the 

existence of that lease agreement.   Thus, their notice of the lease binds them to the obligations of 

the lease and prevents them from being a party to the Petition to Intervene.   For these reasons, 

Petitioners Chris and Amy Bauer are estopped from intervening and their request should be denied. 

2. The nature and extent of the remaining 19 Petitioners’ interests are neither 
real nor substantial 

 
 Tom and Vicki Smythe, Jane and Mark Motley, Scott and Heather Eisenhauer, Krista Beck, 

Jesse Roeder, Terry and Bertha Eisenhauer, Dan and Renee Schoen, Gerard and Denise Wensink, 

Kevin and Beth Wagner, John Wagner, and Jim and Catherine Limbird, assert they should be 

granted intervention because they: live in Seneca, Huron, or Erie Counties; pay taxes; consume 

electricity; could be subjected to additional noise or shadow flicker from the turbines, as well as a 

different view from their homes; and could lose value on their properties.  However, none of these 

“interests” are of a real and substantial nature to warrant intervention.  Indeed, none of Petitioners 

would be impacted by the wind turbines, as the closet turbine will be located a substantial distance 

from their properties.  Specifically, the closet turbine to the properties of these 19 Petitioners would 

be: Jim and Catherine Limbird close to two miles; Krista Beck, Jesse Roeder, Terry and Bertha 

Eisenhauer, and Dan and Renee Schoen greater than a mile; Tom and Vicki Smythe, Gerard and 

Denise Wensink, Jane and Mark Motley, John Wagner, and Scott and Heather Eisenhauer close to 

one mile; and Kevin and Beth Wagner close to a half mile. (See Attachment A).  These 19 

Petitioners’ properties are not within the Project area and they do not abut the Project area.  Given 
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this distance, these 19 Petitioners will never be affected by wind turbine shadow flicker or sound, 

or any other wind farm externality.   

 Petitioners correctly state that the Board has granted petitions to intervene filed by property 

owners whose property would be affected by a proposed project.  (Petition at 15).  Yet each of the 

cases Petitioners cite to support their intervention involves owners of property within or along the 

route of the facility.  See, e.g., In re Application of American Transm. Systems, Inc., Case No. 12-

1636-EL-BTX, Entry (May 21, 2014) at 1-2 (granting intervention to an owner of property along 

the possible alternate route of a proposed transmission line); In re Application of Champaign Wind, 

LLC, Case No. 12-160-EL-BGN, Entry (Aug. 2, 2012) at 3-6 (granting intervention to property 

owners who own real estate and reside within the footprint of a wind farm); In re Application of 

Buckeye Wind LLC, Case No. 13-360-EL-BGA, Entry (Nov. 21, 2013) at 5-6 (granting motion of 

proposed intervenors who claimed the wind project would have an impact on their residences).   

Simply alleging close proximity to the Project area is not sufficient to substantiate “good 

cause” for intervention in this case.  See, e.g., In re Application of Republic Wind, LLC, Case No. 

17-2295-EL-BGN, Entry (Apr. 23, 2019) at 5 (denying intervention to individuals that submitted 

generic arguments alleging close proximity to the project area).  These 19 Petitioners in this case 

do not have a direct interest in this case.  Therefore, in accordance with the Board’s precedent, 

these particular residents should be denied intervention.  See, e.g., Id., Entry (Aug. 21, 2018) at 7 

(denying intervention to individuals that reside outside of the project area and do not have property 

that abuts the project area, noting that their interests may be raised during the local public hearing.); 

In re Application of Icebreaker Windpower, Inc., Case No. 16-1871-EL-BGN, Entry (May 23, 

2018) at 5-6 (denying intervention because the residents failed to assert a sufficiently direct interest 
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in the outcome of the case, noting that their interests would be more appropriately addressed at the 

local hearing). 

 Any issues related to landowner property rights and other public safety concerns, which 

these 19 Petitioners cite as justification for their intervention, simply do not exist for them due to 

the location of their property outside of the Project area.  Further, as the Board has previously 

explained, “it is not enough for a person seeking to intervene in a proceeding . . . to merely state 

that he or she resides in a county wherein the project under consideration is proposed to be sited.”  

See In re Application of Black Fork Wind LLC, Case No. 09-546-EL-BGN, Entry (Mar. 2, 2010) 

(emphasis added).   

 In addition, the fact that Petitioners are Ohio energy consumers who also pay taxes does 

not confer a right to intervene.  Petitioners’ supposed concerns regarding “funds to subsidize 

construction of the Project” and “higher than competitively-bid electricity” are irrelevant and have 

“no true nexus” with the Board’s review of the Application.  See In re Application of Col. S. Power 

Co., et al., Case No. 06-309-EL-BTX, Entry (Nov. 20, 2006) (denying petition to intervene due to 

alleged rate and reliability issues).  Under Petitioners’ erroneous legal argument, anyone in Ohio 

(and even beyond, given their tax argument) could intervene in Board proceedings. 

 The Petitioners also allege that the Applicant “cannot even begin to make its required 

showing of ‘the probable environmental impact’ of its Project . . . on migrating birds, much less 

show that its siting of the Project ‘represents the minimum adverse environmental impact.’” 

(Petition at 12).  However, as the Board is well aware, one of the purposes of this proceeding is to 

ensure that any potential adverse environmental impacts resulting from the proposed Project are 

minimized.  However, it is evident Petitioners’ environmental interests are indirect and tangential 

to their Petition and should not be viewed as valid particularized environmental “interests.”   
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 To be clear, the Ohio General Assembly tasked the Board with adopting “rules establishing 

criteria for evaluating the effects on environmental values of proposed and alternative sites, and 

projected needs for electric power.”  RC Section 4906.03(C).  The Applicant may commence 

construction only upon the Board’s issuance of a “certificate of environmental compatibility and 

public need.”  RC Section 4906.01(D).  The Board itself is comprised of directors from a variety 

of state agencies established to protect the public, the environment, and wildlife, including the 

Ohio Environmental Protection Agency, the Ohio Department of Health, and ODNR.  RC Section 

4906.02(A).  These agencies and the Board retain environmental experts who are tasked with the 

statutory duty to investigate electric generation projects and issue reports addressing 

environmental and wildlife concerns.  That Petitioners might someday disagree with the expert 

opinion of these agencies is not in and of itself a valid justification to intervene.  Hence, the 

environmental/wildlife concerns mentioned by Petitioners do not in any way support their request 

to intervene.  Any such concerns will undoubtedly be addressed by the Board in accordance with 

its mandate from the General Assembly. 

The Petitioners also cite concerns with regard to the noise and shadow flicker.  However, 

they fail to acknowledge that the Board has strict requirements with regard to these issues, which 

are set forth in OAC Rule 4906-4-09.  They further neglect to note that the Applicant has 

committed to comply with the Board’s directives regarding construction and operational sound 

limits, as well as shadow flicker restrictions.  (Application at 238-240).  Thus, the Petitioners 

assertions regarding these factors do not support a showing of “good cause” for intervention in this 

matter. 

 In sum, these 19 Petitioners’ stated interests in the proceeding as “taxpayers” and 

“residents” of Seneca, Erie, or Huron Counties who question the value of renewable energy 
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generally do not warrant intervention in this case, as the proposed Project will be located at least 

half a mile or more away from their property.  Therefore, these 19 Petitioners have failed to show 

that they have an interest that relates to or will be impacted by the specific issues at stake in the 

Application proceeding.  To the extent Tom and Vicki Smythe, Jane and Mark Motley, Scott and 

Heather Eisenhauer, Krista Beck, Jesse Roeder, Terry and Bertha Eisenhauer, Dan and Renee 

Schoen, Gerard and Denise Wensink, Kevin and Beth Wagner, John Wagner, and Jim and 

Catherine Limbird, and other residents that reside outside of the Project area have opinions 

regarding the Project, they can voice their opinion at the local public hearing that will be scheduled 

in the future. 

3. Relevant Interests will be Adequately Represented and Investigated 

 Tom and Vicki Smythe, Jane and Mark Motley, Scott and Heather Eisenhauer, Krista Beck, 

Jesse Roeder, Terry and Bertha Eisenhauer, Dan and Renee Schoen, Gerard and Denise Wensink, 

Kevin and Beth Wagner, John Wagner, and Jim and Catherine Limbird have no real, substantial, 

direct, or relevant interest in this proceeding, so their Petition should be denied outright.  See In re 

Application of Black Fork Wind LLC, Case No. 09-546-EL-BGN, Entry (Mar. 2, 2010) at ¶ 13 

(denying intervention for lack of individual interests).  But insofar as these 19 Petitioners claim an 

interest in the degradation of the environment and its wildlife, the remaining residents listed in the 

Petition to Intervene, whose property is within the Project area or abuts the Project area, adequately 

represent such interests.  Moreover, as previously explained, the Board’s staff will adequately 

address and investigate Petitioners’ concerns regarding the environment and wildlife, as well as 

the noise, shadow flicker, and viewshed topics.  See e.g. Fairview General Hosp. v. Fletcher, 69 

Ohio App.3d 827, 835 (10th Dist. App. 1990) (denying intervention because state agencies already 

adequately represented economic and health care interests).   
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4. Petitioners will not Contribute to a Just and Expeditious Resolution of the 
Proceeding 

 
 The involvement of Tom and Vicki Smythe, Jane and Mark Motley, Scott and Heather 

Eisenhauer, Krista Beck, Jesse Roeder, Terry and Bertha Eisenhauer, Dan and Renee Schoen, 

Gerard and Denise Wensink, Kevin and Beth Wagner, John Wagner, and Jim and Catherine 

Limbird in this proceeding is unnecessary and will not contribute to a just and expeditious 

resolution of the issues.  As previously explained, these 19 Petitioners raised issues that will be 

addressed by the Board, and have claimed interests that will be represented in the case.  Allowing 

Petitioners to intervene simply because they are taxpaying residents that live in close proximity to 

where the Project is located would be neither just nor expedient, and is wholly unsupported by 

precedent.  If these were valid interests, then every one of the millions of taxpaying Ohioans could 

intervene in this proceeding, which would clearly be an impractical and nonsensical result. 

5. Granting Petitioners’ Intervention will Unduly Delay the Proceedings and 
Cause Unjust Prejudice to the Applicant 

 
 Participation by Tom and Vicki Smythe, Jane and Mark Motley, Scott and Heather 

Eisenhauer, Krista Beck, Jesse Roeder, Terry and Bertha Eisenhauer, Dan and Renee Schoen, 

Gerard and Denise Wensink, Kevin and Beth Wagner, John Wagner, and Jim and Catherine 

Limbird in this proceeding will cause unnecessary delay and prejudice to the Applicant.  In the 

Petition to Intervene, the Petitioners reveal their overwhelming negative personal views on the 

Project, none of which deal with their stated interests of protecting the environment and 

surrounding community.  Petitioners claim that the Project is “offensive and invasive” and would 

be a “blight” on Seneca, Huron, and Erie Counties.  It is evident that the driving force behind 

Petitioners’ attempted intervention is their ideological opposition to wind energy generally—and 

not some pretend impact to their property and lives.  Thus, this proceeding is not the appropriate 
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forum for the Petitioners’ arguments and to allow them to intervene would unjustly prejudice the 

Applicant.   

 Petitioners acknowledged bias against wind power is not something that can be adjudicated 

by the Board.  For example, the allegation that “[t]he cost of electricity generated by the proposed 

Project will be higher than competitively-bid electricity, notwithstanding …” cannot be addressed 

in this case.  (Petition at 16).  By raising these immaterial political arguments, Petitioners make 

clear their motion really serves to stall, delay, and/or simply kill the Project on grounds unrelated 

to those under which they claim to have an interest.  Granting this attempted intervention based 

merely on political hostility would undoubtedly result in unjust delay and prejudice to the 

Applicant through unnecessary litigation, including discovery and any appeals from the Board’s 

ruling.   

 Moreover, allowing the 19 Petitioners who do not live in the Project area to intervene in 

this case will result in irrelevant, duplicative evidence, which will only serve to delay this 

proceeding. 

III. CONCLUSION 

 In sum, the Petition to Intervene in this proceeding, with regard to the 21 Petitioners set 

forth in this Memorandum Contra should be denied for a lack of “good cause,” based on the 

following: 

1. Contractual obligation estops intervention by two Petitioners: Chris and Amy 
Bauer are under a contractual obligation pursuant to a properly recorded lease and, thus, 
are estopped from intervening. 
 

2. No real or substantial interest: Tom and Vicki Smythe, Jane and Mark Motley, Scott 
and Heather Eisenhauer, Krista Beck, Jesse Roeder, Terry and Bertha Eisenhauer, Dan 
and Renee Schoen, Gerard and Denise Wensink, Kevin and Beth Wagner, John 
Wagner, and Jim and Catherine Limbird do not live in or abut the Project Area and, 
therefore, have no substantial, direct, or personal interest in the proceeding. 
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3. Interests represented by other parties: Insofar as Tom and Vicki Smythe, Jane and 

Mark Motley, Scott and Heather Eisenhauer, Krista Beck, Jesse Roeder, Terry and 
Bertha Eisenhauer, Dan and Renee Schoen, Gerard and Denise Wensink, Kevin and 
Beth Wagner, John Wagner, and Jim and Catherine Limbird claim an interest in 
environmental/wildlife issues, those interests will be adequately represented by the 
Board and those Petitioners whose properties are within the Project area or abut the 
Project area. 

 
4. No contribution to just and expeditious resolution: Tom and Vicki Smythe, Jane and 

Mark Motley, Scott and Heather Eisenhauer, Krista Beck, Jesse Roeder, Terry and 
Bertha Eisenhauer, Dan and Renee Schoen, Gerard and Denise Wensink, Kevin and 
Beth Wagner, John Wagner, and Jim and Catherine Limbird will not contribute to a 
just and expeditious resolution of the issues—the Board could not expeditiously resolve 
any issues if it permitted every single taxpaying resident with a political ax to grind to 
intervene in this proceeding. 

 
5. Will unduly delay and unjustly prejudice: Given Petitioners’ political agenda to 

oppose renewable energy generally, their participation in the proceeding will merely 
cause undue delay to the proceeding and unjust prejudice to the Applicant.     

 

           Respectfully Submitted, 

/s/ Christine M.T. Pirik   
Christine M.T. Pirik (0029759) 
Terrence O’Donnell (0074213) 
William V. Vorys (0093479) 
Dickinson Wright PLLC 
150 East Gay Street, Suite 2400 
Columbus, Ohio 43215 
Phone: (614) 744-2583 
Email: cpirik@dickinsonwright.com 
todonnell@dickinsonwright.com 
wvorys@dickinsonwright.com 
 
Attorneys for Firelands Wind, LLC 

 
 
 
 
June 3, 2019 
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CERTIFICATE OF SERVICE 
 

The Ohio Power Siting Board’s e-filing system will electronically serve notice of the filing 
of this document on the parties referenced in the service list of the docket card who have 
electronically subscribed to these cases.  In addition, the undersigned certifies that a copy of the 
foregoing document is also being served upon the persons below this 3rd day of June, 2019.  

 
     /s/ Christine M.T. Pirik    

      Christine M.T. Pirik (0029759) 
 

Counsel: 
 
werner.margard@ohioattorneygeneral.gov 
jstock@beneschlaw.com 
mgurbach@beneschlaw.com 
 
 
Administrative Law Judges: 
 
jay.agranoff@puco.ohio.gov 
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