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I. Summary

{f 1} The Commission denies the application for rehearing of the November 14, 

2018 Entry filed by the Ohio Consumers' Counsel.

II. Procedural History

1% 2] Direct Energy Services, LLC, Direct Energy Business, LLC, Dominion 

Energy Solutions, Inc., Interstate Gas Supply, Inc., and SouthStar Energy Services, LLC 

(collectively, the Applicants or the Marketers) are retail natural gas suppliers as defined 

in R.C. 4929.01, are certified to provide competitive retail natural gas service (CRNGS) 

under R.C. 4929.20, and are subject to the jurisdiction of this Commission pursuant to 

R.C. 4929.24.

3} On November 15,2017, the Applicants submitted a joint application to the 

Commission requesting a waiver of the third-party verification (TPV) provision of Ohio 

Adm.Code 4901:l-29-06(E)(l), as it applies to customer-initiated inbound calls. 

Specifically, the Applicants requested a waiver of the provision of the rule that requires 

TPV on inbound telephonic sales if the entire call is recorded by the retail natural gas 

supplier or governmental aggregator and the recording is archived and retained in 

accordance with the Commission's rules.
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{f 4} The Ohio Consumers' Counsel (OCC) filed a motion to intervene in this 

proceeding on December 1,2017.

5} On January 19, 2018, OCC filed a motion to deny the application.

6} On February 5, 2018, the Applicants filed a memorandum contra OCC's 

motion to deny the application.

7) On February 12, 2018, OCC filed a reply to Applicants' memorandum

contra.

8} On August 21,2018, Staff filed its recommendations following its review of 

the Marketers' application.

{% 9} On November 14,2018, the Commission issued an Entry granting the joint 

request for a waiver of Ohio Adm.Code 4901:l-29-06(E)(l) from the rule's requirement 

for TPV for telephonic enrollments that are recorded by retail natural gas suppliers and 

governmental aggregators for customer-initiated inbound calls. The Commission also 

granted the motion for intervention filed by OCC.

{f 10} R.C. 4903.10 states that any party who has entered an appearance in a 

Commission proceeding may apply for rehearing with respect to any matters determined 

in that proceeding, by filing an application within 30 days after the entry of the order 

upon the journal of the Commission.

11} On December 14, 2018, OCC filed an application for rehearing of the 

November 14, 2018 Entry. The Applicants filed a joint memorandum contra OCC's 

application for rehearing on December 21,2018.

{f 12} On January 9, 2019, the Commission granted the application for rehearing 

filed by OCC for further consideration of the matters specified in the application for 

hearing.
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IIL Discussion

{f 13) The Commission has reviewed and considered all of the arguments raised 

in the application for rehearing and responsive memorandum contra. Any argument that 

was raised on rehearing and that is not specifically discussed herein has been thoroughly 

considered by the Commission and should be denied.

A. Violation of R.C. 4903.09

14} In its first assignment of error, OCC argues the Commission violated R.C. 

4903.09 when it granted the waiver of the TPV rule without explaining how good cause 

was shown. OCC contends that, although the Commission found that good cause was 

shown for a waiver of Ohio Adm.Code 4901:l-29-06(E)(l), the Commission offered no 

reasoning for its determination. OCC maintains that the Commission failed to explain 

how the Marketers' proposal will prevent harm and protect consumers. Further, OCC 

argues that the consumer protections offered by the rule cannot be duplicated by a 

marketer recording the entire sales call.

{f 15} In their memorandum contra, the Applicants state the Commission 

summarized the various factors set forth in the joint application as grounds for a finding 

that good cause exists for granting the waiver, and recounted the arguments set forth in 

OCC's motion to deny the application, as well as the Applicants' memorandum contra. 

The Applicants argue that the Commission's finding of good cause is the result of the 

Commission's acceptance of the Applicants' position as set forth in their filings and the 

rejection of OCC's position in its motion to deny the application. Additionally, the 

Applicants maintain that there is nothing in the record to support OCC's assertion that 

the requirements for 100 percent TPV of telephone solicitations were adopted because of 

significant abuse by marketers of residential natural gas service. The Applicants state 

that the Commission addressed customer complaints in Case No. 12-925-GA-ORD and 

found that the entire call, including the sales portion, should be recorded but did not 

mention a TPV requirement. Further, the Applicants argue that OCC misses a substantial
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point of the waiver of the TPV requirement; that it only applies to inbound calls initiated 

by a customer.

16} The Commission finds OCC's argument lacks merit. Ohio Adm.Code 

4901 :l-29-02(C) provides that the Commission may, upon an application or a motion filed 

by a party, waive any requirement of Ohio Adm.Code Chapter 4901:1-29, other than a 

requirement mandated by statute, for good cause shown. The Commission evaluated the 

application and determined there was good cause shown for the waiver. The waiver 

request is narrow in scope, limited to customer-initiated inbound calls, and the marketer 

is still required to record the entire sales call providing for consumer protection. 

Additionally, the waiver is on a field-test basis and will be evaluated in the pending rule 

review. The Commission upholds its finding that the Applicants have shown good cause 

for the requested waiver.

B. Extension of the Waiver

17} In its second assignment of error, OCC argues that the Commission 

unlawfully, unjustly, and unreasonably extended the waiver of the TPV rule to all natural 

gas marketers in Ohio. OCC maintains that the Entry violates R.C. 4903.09 because 

nothing in the record supported extending the waiver to all natural gas marketers in 

Ohio. OCC contends the Commission has put consumers at risk of harm from misleading 

and deceptive practices by natural gas marketers. Further, OCC argues that there is no 

justification in the Entry to justify the additional risk to consumers by extending the 

waiver to all natural gas marketers in Ohio.

{f 18} In their memorandum contra, the Applicants state the Commission could 

not lawfully limit the waiver to the Applicants because it would place other CRNGS 

suppliers at a competitive disadvantage and such a measure would be discriminatory on 

its face. The Applicants argue rehearing on this ground must be denied.
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19) The Commission finds that OCC's argument lacks merit and upholds its 

finding that the waiver should be extended to all CRNGS suppliers. The Applicants 

correctly noted that granting the waiver to only the Applicants would be unreasonable 

under the circumstances, placing other marketers at a competitive disadvantage. We 

properly concluded that the waiver should be uniformly extended to all CRNGS 

suppliers to ensure a competitive market. Therefore, the request for rehearing on the 

alleged error should be denied.

C. Temporary Basis of the Waiver

{f 20} In its third assignment of error, OCC argues that the Commission's Entry 

granting a temporary waiver of the rule is unlawful, unjust, and unreasonable. OCC 

contends that nothing in the record supports eliminating the consumer protections, even 

on a trial basis, for customers of natural gas marketers. Further, OCC asserts that the 

Entry does not explain how the test would work or how the Commission would measure 

the effect of the waiver on consumers. OCC states that neither the Commission Staff nor 

the Marketers proposed a reliable means of gauging the effect of the test. OCC argues 

that the Marketers' suggestion that the waiver would be successful if the Commission 

does not experience a sharp uptick in customer complaints is unreasonable and does not 

effectively gauge the waiver's effect on consumers for various reasons. OCC suggests the 

Commission require gas marketers to record and report on their transactions with 

consumers, including the number of inbound sales calls received, the number of sales 

made on inbound sales calls, the number of consumers that rescinded the sale within 

seven days as allowed under the Commission's rules, and the number of customers 

enrolled at the gas marketers' prices to determine if customers are saving or losing money 

with their suppliers. OCC argues that, in order to have a proper baseline for gauging the 

waiver's effect on consumers, the Commission should require the marketers to report on 

the metrics for the past three years. Further, OCC suggests that the Commission should 

oversee a survey of gas customers, who enrolled though inbound calls, to determine if
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the customers are aware and understand the terms and conditions of their marketer 

contract.

21} In their memorandum contra, the Applicants contend that the Commission 

did not grant the waiver of the telephonic TPV for the purpose of testing the proposed 

enrollment process. According to the Applicants, the Commission found that they had 

demonstrated good cause in their joint application and that conducting a field test of the 

streamlined enrollment process would be an additional benefit of granting the waiver. 

Additionally, the Applicants argue that OCCs concern over the Commission's failure to 

establish metrics for determining whether the waiver has resulted in a sharp uptick in 

complaints is merely a pretense to an investigation into other matters that are distinct 

from customer complaints generated by the TPV telephonic enrollment requirement 

waiver. The Applicants contend OCC's interest in information is not related to the 

method by which customer enrollment is effectuated. Further, the Applicants note that 

supplier offers and prices can be publicly found on the Commission's apples-to-apples 

chart and that all customers receive a copy of their supply contract regardless of their 

method of enrollment. The Applicants argue rehearing on this ground must be denied.

22] The Commission finds that OCC's recommendation to establish metrics is 

unnecessary and should not be adopted. Staff has internal processes, including call 

statistics, to evaluate whether the waiver has resulted in an uptick in customer 

complaints. Staff will be able to use the data already collected in determining whether 

the waiver should continue, after the field test, by including it in the pending rule review. 

The Commission finds that OCC's request for rehearing on this assignment of error 

should be denied.

D. Implementation of the Waiver

23} In its fourth assignment of error, OCC argues the Commission should stay 

the implementation of the waiver pending rehearing. OCC contends that, in order to
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protect consumers, the Commission should not allow natural gas marketers to implement 

the waiver during the rehearing process.

{f 24} In their memorandum contra, the Applicants state OCC's request for the 

Commission to stay the implementation of the waiver pending completion of the 

rehearing process is unprecedented. The Applicants cite R.C. 4903.15, which provides 

that, "[u]nless a different time is specified therein or by law, every order made by the 

public utilities commission shall become effective immediately upon entry thereof upon 

the journal of the public utilities commission." Further, according to the Applicants, R.C. 

4903.10 provides that, in cases where the application for rehearing is filed before the 

effective date of the order, the effective date is automatically stayed and that, "[i]n all 

other cases the making of such an application shall not excuse any person from 

complying with the order, or operate to stay or postpone the enforcement thereof, 

without a special order of the commission." The Applicants state that the waiver granted 

in this case was effective November 14,2018, and call center protocols for verification of 

telephonic enrollments resulting from customer-initiated inbound calls were changed in 

reliance on this effective date. Additionally, the Applicants contend that OCC ignores 

the plain language of these statutes by clainung that the Commission acted unreasonably 

and unlawfully by not staying the effective date of the waiver on its own motion.

{f 25} The Commission finds that OCC's argument lacks merit and that the 

request for rehearing on this assignment of error should be denied. OCC's request to stay 

the implementation of the waiver pending rehearing is unnecessary as the recording of 

the entire customer-initiated inbound call provides for consumer protection. Further, the 

waiver has already been implemented and the Commission has now upheld its finding 

that the Applicants have shown good cause for the requested waiver. Pursuant to R.C. 

4903.15, the waiver became effective immediately upon issuance of the November 14, 

2018 Entry, and OCC failed to request a stay prior to that point. Therefore, we find that
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OCC's request to stay the implementation of the waiver during the rehearing process 

should be denied as this issue is now moot.

IV. Order

26) It is, therefore.

(5[ 27} ORDERED, That the application for rehearing filed by OCC be denied. It 

is, further,

28} ORDERED, That a copy of this Second Entry on Rehearing be served upon 

all parties of record.
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