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The Public Utilities Commission of Ohio 
TELECOMMUNICATIONS FILING FORM 

(Effective: 10-11-2017)
This form is intended to be used with most types of required fiiings. It provides check boxes with rule references for the most common types of filings. It does

not replace or supersede Commission rules in any way.

In the Matter of the Application of PeakNet, I.LC

to Provide Competitive Facilities-Based and Resold 
Local Services throughout the State of Ohio

Name of Registrant(s) PeakNet, LLC________________________
DBA(s) of Regislrant(s) PeakNet, LLC______________________
Address of Registrant(s) 591 Lytton Avenue, Palo Alto, CA 94301 
Company Web Address vvww.peaknet.com___________________

TRF Docket No. 90 -
Case No. TP £,0-

NOTE; Unless you have reserved a Case tt, leave the ) “Case No” fields BLANK.

Regulatory Contact Person(s) Allan Bakalar Phone 727 471 5681 Fax 727 471 5688
Regulatory Contact Person's Email Address___________________________
Contact Person for Annual Report Allan Bakalar___________________________________
Address (if different from above) 9501 International Court North, St. Petersburg, FL 33716
Consumer Contact Information Allan Bakalar___________________________________
Address (if different from above)

Phone 727 471 5681

Phone 727 471 5681

Motion for protective order included with filing? [Zl Yes QNo
Motion for waiver(s) filed affecting this case? DVes 0No [Note: Waivers may toil any automatic timeframe.]

Notes:
Section I and li are Pursuant to Ohio Administrative Code 4901:1-6,
Section III - Carrier to Carrier is Pursuant to Ohio Adm.Code 4901:1-7. and Wireless is Pursuant to Ohio .“Adm.Code 4901:1-6-24. 
Section IV - Attestation.

(1) Indicate the Carrier Type and the reason for submitting this form by checking the boxes below.

(2) For requirements for various applications, see the identified section of Ohio Adm.Code Chapter 4901 and/or the 
supplemental application form noted.

(3) Information regarding the number of copies required by the PUCO may be obtained from the PUCO's website at
uAvw.PUCQ.ohio.gov under the docketing information system section, by calling the docketing division at 614-466-4095. or by 
visiting the docketing division at the offices ofthe PUCO.

(4) An Incumbent Local Exchange Carrier (ILEC) offering basic local exchange service (BEES) outside its traditional service area 
should choose CLEC designation when proposing to offer BLES outside its traditional service area or when proposing to make 
changes to that service.

All filings that result in a change to one or more tariff pages require, at a minimum, the following exhibits:

Exhibit Description;
A The tariff pages subiect to the proposed change(s) as they exist before the change(s),
B The tariff pages subject to the proposed change(s), reflecting the change, with the change(s) marked in the right margin.
C A short description of the nature of the change(s), the intent of the change(s), and the customers affected.

D A copy of the notice provided to customers, along with an affidavit that the notice was provided according to the 
applicable rule(s).

Tiiis is to certify that the images appearing are an 
accurate and couplets reproduction of a case file 
document deliver^ in the regular course cf business. 
Technician_g7^j^r^ - Date Procesfled O^IO^/3oi^
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Section I - Part I - Common Filings

Carrier Tvoe
Bother (explain below) For Profit ILEC Not For Profit ILEC CLEC

Change terms & conditions of existing
BLES

n ATA 1-6-1-((H)
(Auto 30 days)

Data i-6-14(h>
(Auto 30 days)

n ATA 1-6-! 4(H)
(Auto 30 days)

Introduce non-recurring charge, surcharge, 
or fee to BLES

Data i-o-nhi)
(Auto 30 days)

Introduce or Increase Late Payment
HaTA 1-6-14(1)
(Auto 30 days)

HaTA 1-6-14(1)
(Auto 30 days)

riATA f-6-/4r(i 
(Auto 30 days)

Revisions to BLES Cap DZTA 1-6-14(F)
(0 day Notice)

Introduce BLES or expand local service area 
(calling area)

nZTA (-6-14(11)
(0 day Notice)

nZTA 1-6-14(1!)
(0 day Notice)

nZTA !-6-l4(H)
(0 day Notice)

Notice of no obligation to construct facilities 
and provide BLES

nZTA !-6-27(C)
(0 day Notice)

riZTA 1-6-27(0 
(0 day Notice)

Change BLES Rates
n TRF l-6-l4(F)
(0 day Notice)

riTRF i-6-l4(F)(4)
(0 day Notice)

HTRF 1-6-14(G)
(0 day Notice)

To obtain BLES pricing tlexibility
riBLS I-6-l4(CH\Mc) 
(Auto 30 days)

Change in boundary
□ aCB 1-6-32 
(Auto 14 davs)

□ ACB 1-6-32 
(Auto 14 days)

Expand sei-vice operation area □ tRF l-6-06((J)(0davi

BLES vviihdrawa] nZTA 1-6-25(8)
(0 day Notice)

Other* (explain) Offering of Telecommunciations Service as defined in 47 U.S.C. 153(46)

Section I - Part II - Customer Notification Offerings Pursuant to Chapter 4901:1-6-7 OAC

Type of Notice Direct Mail Bill Insert BUI Notation Electronic Mail

□ 15-day Notice

Q 30-day Notice

Date Notice Sent:

Section I - Part III -lOS Offerings Pursuant to Chapter 4901:1-6-22 OAC

lOS Introduce New Tariff Change Price Change Withdraw

□ ios
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Section II - Part I - Carrier Certification - Pursuant to Chapter 4901:1-6-08, 09 & 10 OAC

Certification ILEC
(Out of territory)

CLEC
Telecommunications 

Service Provider 
Not Offering Local

CESTC CETC

* See Supplemental 
form

□ ACE i-6-08 
* (Auto 30- day)

□ ace 1-6-08 
*(Auto 30 day)

El ACE 1-6-08 
*(Auto 30 day)

□ ACE l-6-lO 
(Auto 30 day)

□ UNC 1-6-09 
*(Non-Auto)

^Supplemental Certification forms can be found on the PUCO webpage.

Section II - Part II - Certificate Status & Procedural

Certificate Status ILEC CLEC
Telecommunications 
Service Provider Not 

Offering Local

Abandon all Services □ ABN 1-6-26 
(Auto 30 days)

□ ABN I-6-26 
(Auto 30 days)

Change of Official Name * □ aCN I-6-291B) 
(Auto 30 days)

riACN !-6-29(B>
(Auto 30 days)

nclO !-6-29(Ci 
(0 day Notice)

Change in Ownership * □ ACO i-6-29(Fj 
(Auto 30 days)

riACO }-6-?.9(Ei 
(Auto 30 days)

nCIO l-6-29fCi 
(0 day Notice)

Merger * □ amt l-6-29fEi 
(Auto 30 days)

riAMT I-6-29(F.)
(Auto 30 days)

nclO 1-6-29(0 
(0 day Notice)

Transfer a Certificate * DaTC !-6-29(B> 
(Auto 30 days)

riATC }-6-?.9(B>
(Auto 30 days)

nclO l-6-29(Ci 
(0 day Notice)

Transaction for transfer or lease of 
property, plant or business *

□ aTR I-6-29<B> 
(Auto 30 days)

□ aTR 1-6-29681 
(Auto 30 days)

□ CIO 1-6-29(0 
(0 day Notice)

* Other exhibits may be required under the applicable rule(s). ACN, ACO, AMT, ATC, ATR and CIO 
applications see the 4901:1-6-29 Filing Requirements on the PUCQ's webpage for a complete list of 
exhibits.

Section III - Carrier to Carrier (Pursuant to 4901:1-7), and Wireless (Pursuant to 4901:1-6-24)

Carrier to Carrier ILEC CLEC
Interconnection agreement, or amendment to 
an approved agreement

□ nag 1-7-07 
(Auto 90 day)

□ NAG 1-7-07 
(Auto 90 day)

Request for Arbitration
□ aRB 1-7-09 
(Non-Auto)

□ ARB 1-7-09 
(Non-Auto)

Introduce or change c-t-c ser\'ice tariffs Rata !-7-n 
(Auto 30 days)

□ ata l-y-l4 
(Auto 30 days)

Request rural carrier exemption, rural carrier 
suspension or modification

□ UNC/-7-/14 or 05 
(Non-Auto)

Changes in rates, terms & conditions to Pole 
Attachment, Conduit Occupancy and Rights- 
of-Way. (13-579-AU-ORD 11/30/16 Entry)

□ aTA 1-5-04 
(Auto 60 days)

Wireless Providers See 4901:1-6-24
□rcc
[Registration &
Change in Operations] 
(0 day)

□ nag
[Interconnection
Agreement or
Amendment] (Auto 90 
days)
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Section IV. - Attestation

Registrant hereby attests to its compliance with pertinent entries and orders issued by the Commission.

AFFIDAVIT
Compliance with Commission Rules

1 am an officer/agent of the applicant corporation. PeakNet, LLC 
Richard Saffir

, and am authorized to make this statement on its behalf.

{Name}

Please check ALL that apply:

[2 I attest that these tariffs comply with all applicable rules for the State of Ohio, I understand that tariff notification filings do not 
imply Commission approval and that the Commission's rules, as modified and clarified from time to time, supersede any 
contradictor)' provisions in our tariff. We will fully comply with the rules of the State of Ohio and understand that noncompliance 
can result in various penalties, including the suspension of our certificate to operate within the State of Ohio.

□ 1 attest that customer notices accompanying this filing form were sent to affected customers, as specified in Section II. 
in accordance with Ohio Adm.Code 4901 :l-6-7.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on 
(Date)

*Signature and 
Title

at (Location)

t

*Thb affidavit is required for every lariff-fffbcting filing, ll may be signed by counsel or an officer of the applicant, or an authorized 
agent of the applicant.

VERIFICATION

I,. verify that I have utilized the Telecommunications Filing Form for most proceedings provided by the Commission and that all of 
the information submitted here, and all additional information submitted in connection with this case, is true and correct to the best of 
my knowledge.

* Signature and 
Title Da..

liredfnr every filing. It be signed by counsel or an officer of the applicant, or an a^Verification is required for every fling. It be signed by counsel or an officer of the applicant, nr an authorized agent of the 
applicant.

File document electronically as directed in case number 06-900-AU-WVR
or

Send your completed Application Form, including all required attachments as well as the required number of copies, to:

Public Utilities Commission of Ohio 
Attention: Docketing Division 

180 East Broad Street, Columbus, OH 43215-3793
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The Public Utilities Commission of Ohio
telecommunications supplemental application form

for CARRIER CERTIFICATION 
(Effective: 01/20/2011)

(Pursuant to Case No. 10-1010-TP.QRD)
NOTE: This SUPPLEMENTAL form must be used WITH the 

TELECOMMUNICATIONS FILING FORM for ROUTINE PROCEEDINGS.

In the Matter of the Application of PeakNet, LLC
Jq Provide Competitive Pacililies-Based and Resold Telecommunications Services in Ohio

) Case No.

Name of Reoistrant/s^ PeakNet, LLC
DBA(s) of Reoistrant(s) PeakNet, LLC
Address of Reoistrant/s) 591 Lylton Avenue. Palo Alto. CA 94301

Motion for protective order included with filing? B Yes □ No
Motion for waiver(s) filed affecting this case? □ Yes B No [Note: waiver(s) tolls any automatic timeframe]

List of Required Exhibits 

Tariffs: (Include all that apply)

n Interexchange Tariff

Description of Services
Q Service provisioned via Resale 
[■] Description of Proposed Services

B Explanation of how the proposed 
services in the proposed market 
area are in the public interest.

Business Requirements
Evidence of Reaistrationwith:

□ Local Tariff □ CESTC Tariff

0 G.arrier-to-Carrier (Access) Tariff
1
i NOTE: All Faeillties-Based earners must file an.Access Tariff
[p Service provisioned via Facilities B Both Resold and Fadlities-based

B statement about the provision of B Description of the general 
CTS services geographic area served

B Description of the class of customers (e.g., residence, business) that the 
applicant intends to serve

_______________ B Ohio Department of Taxation B Ohio Secretary of State^ &
Certificate of Good Standing

Documentation attesting to the applicant's financial viability, including the following:
B An executive Summary describing the applicant's current financial condition, liquidity, and capital resources. 

Describe internally generated sources of cash and external funds available to support the applicant's operations 
that are the subject of this certification application.

B Copy of financial statements (actual and pro forma income statement and a balance sheet). Indicate if financial 
statements are based on a certain geographical area(s) or information in other jurisdictions

B Documentation to support the applicant's cash and funding sources.
Documentation attesting to the applicant's managerial ability and corporate structure, including the following:
B Documentation attesting to the applicant’s technical and managerial expertise relative to the proposed service 

offering(s) and proposed service area
B List of names, addresses, and phone numbers of officers and directors, or partners.
B Documentation indicating the applicant's corporate structure and ownership
B Information regarding any similar operations in other states.

If this company has been previously certified in the State of Ohio, include that certification number

B Verification that the applicant wiil follow federal communications commission (FCC) accounting requirements, if 
applicable.

^ Certification from Ohio Secretary of State (domestic or foreign corporation, authorized use of fictitious name, etc.), and 
Certificate of Good Standing is required.



Documentation attesting to the applicant’s proposed Interactions with other Carriers
[B| Explanation as to whether rates are derived through (check all applicable):

□ interconnection agreement □ retail tariffs (■] resale tariffs
S Explanation as to which service areas company currently has an approved interconnection or resale agreement.
B A notarized affidavit accompanied by bona fide letters requesting negotiation pursuant to Sections 251 and 252 of the 

Telecommunications Act of 1996 and a proposed timeline for construction, interconnection, and offering of services 
to end users.

Documentation attesting to the applicant's proposed Interactions with Customers
[B A sample copy of the customer bill and disconnection notice the applicant plans to utilize.
□ Provide a copy of any customer application form required in order to establish residential service, if applicable.
[■! For CLECs, List of Ohio ILEC Exchanges the applicant intends to serve

(Use spreadsheet from: http://www.puc.state.Qh.us/Puco/forms/form.cfm2doc id=357)
IB If Mirroring the entire ILEC local service areas, tariffs may incorporate by reference. If not mirroring the entire ILEC 

local exchange areas, the CLEC shall specifically define its local service areas in the tariff.

Affidavit

I am an authorized representative of the applicant corporation f^ichard A. Saffir, Secretary and VP-Legal/HR
(Name)

and I am authorized to make this statement on its behalf. I attest that I have utilized the Telecommunications Supplemental Application 
Form for Carrier Certification provided by the Commission, and that all of the information submitted here, and all additional information 
submitted in connection with this case, is true and correct. p

Execled 0. ___________ a, ^ A

(Signature and Title)____  ~ ■ I ____ (Date)
\j



LIST OF EXHIBITS
Exhibit A 

Exhibit B 

Exhibit C

Exhibit D 

Exhibit E

Exhibit F

Exhibit G

Exhibit H

Exhibit I

Exhibit J

Exhibit BC

Tariff

Description of Proposed Services

Statement about the provision of CTS 
services

Description of the proposed Market Area

Explanation of how the proposed services in 
the proposed market area are in the public 
interest

Description of the class of customers (e.g., 
residence, business) that the applicant intends 
to serve

Statement affirming that the registrant has 
notified the Ohio Department of Taxation of 
its intent to conduct operations as a telephone 
utility in the State of Ohio

Certification from Ohio Secretary of State and 
Certificate of Good Standing

Summary describing Peak Tower, EEC’s 
current financial condition, liquidity and 
capital resources. Describe internally 
generated sources of cash and external funds 
available to support the applicant’s operations 
that are the subject of this certification 
application

Copy of financial statements (actual and pro 
forma income statement and a balance sheet). 
Indicate if financial statements are based on a 
certain geographical area(s) or information in 
other jurisdictions

Documentation to support the applicant’s cash 
and funding sources



LIST OF EXHIBITS
Exhibit L Documentation attesting to the applicant’s 

technical and managerial expertise relative to 
the proposed service offering(s) and proposed 
service area

Exhibit M

Exhibit N

Exhibit O

List of names, addresses, and phone numbers 
of members or partners

Documentation indicating the applicant’s 
corporate structure and ownership

Information regarding any similar operations 
in other states

Exhibit P Verification that the applicant will maintain 
local telephony records separate and apart 
from any other accounting records in 
accordance with the GAAP

Exhibit Q

Exhibit R

Explanation as to which service areas the 
applicant currently has an approved 
interconnection or resale agreement

A notarized affidavit accompanied by bona 
fide letters requesting negotiation pursuant to 
Sections 251 and 252 of the 
Telecommunications Act of 1996 and a 
proposed timeline for construction, 
interconnection and offering of series to end 

users

Exhibit S A sample copy of the customer bill and 
disconnection notice the applicant plans to 
utilize

Exhibit T For CLECs, List of Ohio LEC Exchanges the 
applicant intend to serve



Exhibit A - Tariff

Detariffed services are regulated but not required to be filed in a tariff.



Exhibit B - Description of Proposed Services

Applicant intends to provide interexchange telecommunications and data transport services to 
carrier customers. Applicant intends to initially serve business and carrier customers, and provide 
voice, data, and access services throughout the State of Ohio. Specifically, Applicant expects to 
offer wholesale transport and backhaul services to wireless carriers and other service providers, as 
further detailed in Confidential Exhibit B filed under seal contemporaneously with this 
Application. All seiwices will be available twenty-four hours a day and seven days a week. 
Applicant will begin offering service if this Application is granted.



Exhibit C - Statement about the provision of CTS services

Applicant will not include competitive telecommunications services within its filing herein.



Exhibit D - Description of the proposed Market Area

Applicant proposes to provide interexchange telecommunications and data transport services 
statewide.



Exhibit E - Explanation of how the proposed services in the proposed market area are in
the public interest

Granting this application will promote the public interest by increasing competition in the 
provision of telecommunications services in Ohio. Peak Tower, LLC will provide carrier 
customers high quality, cost effective telecommunications service. Peak will promote the 
efficiency in the delivery of services and in the development of new services. These very real 
benefits work to maximize the public interest by providing continuing incentives for carriers to 
reduce costs, while simultaneously promoting the availability of potentially desirable services.



Exhibit F - Description of the class of customers (e.g., residence, business) that the
applicant intends to serve

Applicant intends to serve carrier customers only.



Exhibit G - Statement affirming that the registrant has notified the Ohio Department of 
Taxation of its intent to conduct operations as a telephone utility in the State of Ohio

See Attached. Please note that PeakNet’s former name was Peak Tower, LLC.
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July 10,2018

Via Certified U.S. Mail

Ohio Department of Taxation 
c/o Public Utility Section 
21st Floor
30 East Broad Street 
Columbus, OH 43215-3793 
1-800-282-1780

Adam D. Bowser
Fanner

202,857.6126 0iR£CT 
202.857.6395 !--ax 
adam.bowser@aientfox.com

Re: Peak Tower, LLC

To whom it may concern:

This firm represents Peak Tower, LLC (“Peak”), Please be advised that Peak intends to provide 
telecommunications service in the State of Ohio after receiving approval of its application to be 
filed with the Public Utilities Commission of Ohio.

Sincerely,

Adam D. Bowser

■ S'

C,A '
i'

■; N'Y :
T .v; .; • V''"'.,' F

A -.-.i
O '■ ■ r':'
..W:o CA \Vv 00 70000.'A-';
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Exhibit H - Certification from Ohio Secretary of State and Certificate of Good Standing

See Attached.



DATC DOCUMENT ID DESCRIPTION
12/07/2018 201834100584 FOREIGN LLG - REGISTRATION CORRECTION

(LFC)

Receipt
This is not a bill. Please do not remit payment.

FILING
50.00

EXPED
100.00

CERT COPY 
0.00 0.00

CORPORATION SERVICE COMPANY 
DEANNE E. SCHAUSEIL 
SOW. BROAD STREET, SUITE 1330 
COLUMBUS, OH 43215

STATE OF OHIO
CERTIFICATE

Ohio Secretary of State, Jon Husted 
4139986

It is hereby certified that the Secretary of State of Ohio has custody of the business records for

PEAKNET, LLC

and, that said business records show the filing and recording of;
Document's)
FOREIGN LLC - REGISTRATION CORRECTION

Effective Date: 12/06/2018

Document No(s):

201834100584

United States of America 
State of Ohio

Office of the Secretary of State

Witness my hand and the seal of the 
Secretary of State at Columbus, Ohio this 
7th day ofDecember, A.D. 2018.

Ohio Secretary of State



Dog id —> 201805703860

fliiiiiililiiliiiiiiin
DATE
02/27/2018

DOCUMENT 10 DESCRIPTION
201805703860 REGISTRATION OF FOREIGN NONPROFIT lLC(l-FN)

Receipt
This is not a bill. Please do not remit payment.

CORPORATION SERVICE COMPANY 
MONIQUE WEAVER 
60 W. BROAD STREET 
COLUMBUS, OH 43215

RUNG
99.00

EXPeO CERT COPY
0.00 0.00 0.00

STATE OF OHIO
CERTIFICATE

Ohio Secretary of State, Jon Husted 
4139986

It is hereby certified that the Secretary of State of Ohio has custody of the business records for 
PEAK TOWER, LLC

and, that said business records show the filing and recording of:
Documentfs) Document No(s);
REGISTRATION OF FOREIGN NONPROFIT LLC 201805703860

Effective Date: 02/13/2018

United States of America 
State of Ohio

Office of the Secretary of State

Witness my hand and the seal of the 
Secretary of State at Columbus, Ohio this 
27th day of February, A.D. 2018.

Ohio Secretary of State

Page 1



Doc ID —> 201805703860

Form 5338 Prescribed by.
Jon ! 1i!S 1 i:d

S>-< KKrARV op Statb

T»iF>t»;irr)Sos-F'(.e (fr7-rs7->»s3) Ca>aMOriO'[e<t)<4»-3tlO 
M*w,cvk^0$#C'v'c.’ye/SMf», ^
Pit ortlA«o'*Q"TiO'V rir«TnalC«n

Mftn form to 9r>» of tM fotlowlAg; 
A«0UI  ̂*1^ (1*^
i*0 BO>
Ctft^nO.L»,(X 437ie

&p9«« Rkx 4«7
A*0^rM «9 MOIflAftf

P.0, |e«*«0

CHECK ONLY ONE (1) BOX

Registration of a Foreign 
Limited Liability Company 

Fifing Fee: $99 
Form Must Be Typed

ss
(I) n Registration of a Foreign For-Profit Limited 

Liability Company 
(106-LFA)

ORC 1705

Jurisdiction of Formation 

Date of Formation

(2) 0 Registration of a Foreign Nonprofit 
Limited Liability Company
(1C6-LFA)

ORC 1705

Jurisdiction of Formation 

Date of Formation

Delaware

02/26/2010

•Name of Limited Liability Company in its jurisdiction of formation 
i Peak Tower, LLC

Name under which the foreign limited liability company desires to transact business in Ohio (if different from its name m its 
lufisdiction of formation) is:

Peak Tower, LLC
Name must include one of ibo following words or abofevlalions 'limited liaBUliy comoany," limited." 'LI.C,' 'LL.C.,* ltd.,' or'ltd*

The address to which interested persons may direct requests for copies of the limited liability company's operating 
;agreement, bylaws, or other charter documents of the company is:

Richard A. Saffir, Secretary 
Name

591 Lytton Avenue 
Mailing Address

jpalo Alto
I

City

;CA

Stale

94301 
ZIP Code

Form 533B Page l of 2 Last Revised' 9/24/2015
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Doc ID -> 201806703860

The limited liability company hereby appoints the following as its agent upon whom process against the limited liability 
company may be served m the state of Ohio. The name and complete address of the agent is

JCorporation Sen/ice Company i
Name

50 West Broad Street, Suite 1330 ;

Mailing Address

j Columbus i ; Ohio > 43215 |

City State ZIP Code

fThe limited liability company irrevocably consents to service of process on the agent listed above as long as 
■the authority of the agent continues, and to service of process upon the Ohio Secretary of State if:

a. an agent Is not appointed, o--
b an agent is appointed but the authority of that agent has been revoked, or
c, the agent cannot be found or served after the exercise of reasonable diligence

8y signing and submitting this form to the Ohio Secretary of State, the undersigned hereby certifies thalheor she 
has the requisite authority to execute this document—. ^

' 12^ .............Required
Must be signed by an 
authorized representative

Signature

If authorized representative 
is an individual, then they 
must sign in the "signature" 
box and print their name 
in the "Print Name" box.

By (if applicable)

Richard A. Saffir. Secretary

Print Name

If authorized representative 
is a business entity, not an 
individual, then please print 
the business name in the 
"signature" box, an 
authorized representative 
of the business enSty 
must sign in the 'By" box 
and print their name in the 
"Print Name" box.

Signature

By (If applicable)

Print Name

Signature

By (if applicable)

Print Name

! orm Page ■.'! 2 Last Revised: 9/2412015
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DoclD-> 201805703860

Delaware
The First State

Psgel

I, JEFFPSY W. BULLOCK, SECBETRRY OF STATE OF THE STATE OF 

DELAmPE, DO HEREBY CERTIFY "PEAK TOWER, LLC" IS DULY FORMED UNDER 

THE LAWS OF THE STATE OF DELAWARE AND IS IN GOOD STANDING AND HAS A 

LEGAL EXISTENCE SO FAR AS THE RECORDS OF THIS OFFICE SHOW, AS OF 

THE TWELFTH DAY OF FEBRUARY, A.D. 2018.

AND I DO HEREBY FURTHER CERTIFY THAT THE SAID "PEAK TOWER, LLC" 

WAS FORMED ON THE TWENTY-SIXTH DAY OF FEBRUARY, A.D. 2010.

AND 1 DO HEREBr FUKTHER CERTIFY THAT THE ANNUAL TAXES HAVE BEEN 

PAID TO DATE.

4793503 8300 
SR# 20180919349
You may verify tfiis certificate online at corp.delaware.gov/authver. shtml

itftrry W. wfT 7

Authentication: 202134549 
Date:02-12-18

Page 4



Exhibit I - Summary describing Peak Tower, LLC’s current financial condition, liquidity 
and capital resources. Describe internally generated sources of cash and external funds 
available to support the applicant’s operations that are the subject of this certification

application

See Confidential Exhibit A, filed concurrently with PeakNet’s Motion for Protective Order. As 
demonstrated in these financial documents, PeakNet, f/k/a Peak Tower, LLC, is generating 
sufficient income to cover its expenses and costs of operations. PeakNet has sufficient capital on 
hand to commence operations in the State of Ohio and the company has access to additional capital 
financing as may be needed to sustain future growth and expansion. PeakNet’s business plan calls 
for the Company to provide its transport services based upon direct customer demand. Under this 
plan, revenue from customers will be readily identified prior to any extensive outlay of capital.



Exhibit J - Copy of financial statements (actual and pro forma income statement and a 
balance sheet). Indicate if financial statements are based on a certain geographical area($)

or information in other jurisdictions

See Confidential Exhibit A, filed concurrently with PeakNet’s Motion for Protective Order.



Exhibit K - Documentation to support the applicant’s cash and funding sources

See Confidential Exhibit A, filed concurrently with PeakNet’s Motion for Protective Order.



Exhibit L - Documentation attesting to the applicant’s technical and managerial expertise 
relative to the proposed service offering(s) and proposed service area

Biographies of applicant’s corporate officers are attached.



Mike Hakitni - Sales <&. Finance

Mike is primarily responsible for sales and finance on behalf of Peak Tower, LLC and currently 
serves on its board of managers. Prior to his involvement with Peak Tower, Mike has served in 
sertior executive roles at several successful telecommunicatiorts companies. Most recently, he 
has'focused on wireless infrastructure businesses in the Southeastern U.S. including Progress 
Telecom (metro fiber), PT Holding Company (wireless attachments) and Tower Cloud (fiber 
backhaul). On behalf of these companies, Mike has also managed strategic transactions including 
M&A, private equity investments and strategic asset sales.



Joseph Stockwell ~ Operations

Joe IS cesponsibie for overseeing the operation of Peak Tower, LLC’s infrastructure and the 
provision of the related services to Peak Tower’s customers. Before his involvement with Peak 
Tower, Joe served as CEO of the reorganized Exodus Communications after the closing of the 
sale of the majority of Exodus’ assets to Cable & Wireless. Joe lead the execution of that 
transaction and as CEO managed more than S500M in assets, guiding his team in identifying 
strategic buyers for various paits of the company's hosting operations in the U.S. and abroad. 
Prior to his appointment as CEO, Joe served as Exodus' Senior'Vice President for Corporate 
Development. At Exodus, Joe completed 9 acquisitions with a total value exceeding S7B. Before 
joining Exodus, Joe was vice president of business development at Secure Computing and senior 
director of corporate development at Apple Computer Inc, In addition, Joe has served as a Board 
member and President of EPIK. Communications (lit fiber services), as Board member and Vice 
Chairman of Progress Telecom (lit fiber services, sold to Level 3 in 2006), and is a co-founder 
of Tower Cloud, a broadband tower backhaul services provider. Joe received a B.S degree in 
Marketing from Cleveland State University and a J.D, from Boston College.



Richard A. Saffir - Le^al

Prior 10 Rich’s involvement Vv-ith Peak Tower, LLC, Rich served as lead m-house counsel with 
respect to the sale of Progress Telecom's fiber optic transport network to Level 3 
Communications, and as the founding Genera! Counsel of Tower Cloud (a start up focusing on 
fiber based backhaul services). Less recently, Rich served, as lead counsel in connection with the 
acquisition of EPIK Communications. Inc. and helped successfully restructure EPIK., and lead it 
through its merger with Progress Telecommunications. In addition, Rich has served as Special 
Counsel to Handspring, working on the launch of the Tree PDA, and before that, as the 
Associate Genera! Counsel oflmagine Mcd.ia, Inc., a publisher of business and technology 
related magairines such as Mac Addict and Business 2.D. Before Imagine Media, Rich was a 
General Partner at Bronson, Bronson & McKinnon, LLP (a San Francisco based full service law. 
firm with over 150 attorneys), where he served as the head of Bronson's Business/Tax 
Department, and as the California representative to the U.S. Law Firm Group's State and Local 
Tax Committee. While in private practice. Rich worked primarily for closely held start ups, 
emerging growth companies, and their owners/founders. His practice areas include mergers and 
acquisitions, corporate and securities laws matters, as well as intellectual property matters, with a 
particuiar emphasis on tax planning, compliance and controversy matters. Prior to law school. 
Rich received Bachelor’s degrees in International Relations and Technical Theatre/Stage 
Lighting and Design from HarpurCollege/SUNY Binghamton, a Juris Doctor degree from 
Albany Law School, and a Master of Laws degree (LLM in taxation) from New York University.



Exhibit M - List of names, addresses, and phone numbers of members or partners

PeakNet, LLC is a Limed Liability Company located at 550 Lytton Avenue, Suite 200, Palo Alto, 
CA 94301(Tel; 251-662-1170) and its officers and directors are:

Joseph Stockwell Operations 
Michael Hakimi Sales/Finance
Richard Saffir Legal

In addition, the following individual serves as Vice President and General Manager:

Allan Bakaiar
9501 International Court North 
St. Petersburg, FL 33716 
727-471-5681



Exhibit N - Documentation indicating the applicant's corporate structure and ownership

See attached LLC Agreement.



PEAK TOWER, LLC
LIMTED LIABILITY COMPANY AGREEMENT

THIS LIMITED LIABILITY COMPANY AGREEMENT (the “Agreement”) is entered into 
effective as of the T' day of June, 2010 (the “Effective Date”), by and among: (a) Progress
Telecommunications Con^omtion, a Florida corporation (“Progress” or “PTC”); (b)Peak Tower 
Investors, LI.C, a Califoraia limited liability company (“PXr’)(and all together or collectively being the 
“Members”). If not specifically defined herein, all capitalized terms used herein shall have the meaning 
set forth on Exhibit A hereto.

SECTION 1 - THE COMPANY

1.1 Pormatioa/Name. The Members have agreed (i) to form and fund a new business 
focusing on the development, construction and leasing of telecommunications towers and monopoles (the 
“Business”), (ii) in order to mitially fund the Business, to contribute that amount of cash, in exchattge for 
that number of membersliip units, as is set forth to the right of their names on Exhibit C attached hereto 
(the “Initial Capital”), and (iii) that, following the contribution of the Initial Capital, the rights and 
obligations of the Members shall be as provided under the Act, the Certificate, and, more specifically, in 
iliis Agreement. The name oi the Company shall be “Peak Tower, l.LC” and all business of the Company 
shall be conducted in such name. The Board may change the name of the Company upon ten (10) 
Business Days notice to the Members.

1.2 Purpo.ss; Pg-vver-s. The purposes of the Company are (i) to operate the Business, (ii) to 
make such additional investments and engage in such additional activities as the Members may approve, 
and (iii) to engage in any and all activities related or incidental to the purposes set forth in clauses (i) and 
(ii). The Company has the power to do any and all acts necessary, appropriate, incidental, or convenient 
to or in furtherance of the foregoing purposes and has, without limitation, any and all powers that may be 
exercised on behalf of the Company by the Board pursuant to Section 4 hereof.

1.3 Principal Place of Bnsiuess/Registered Agent for Service of Process. The executive 
offices and principal place of business of the Company shall be located at 550 I.-ytton Avenue, Suite 200, 
Palo Alto, CA 94301, The Board may change the piincipal place of business of the Company to any 
other place and shall notify the Members of such change within ten (10) Business Days. The registered 
agent acting for the Company in the State of Delaware shall be Corporation Seiwicc Company, and the 
registered office of the Company in the State of Delawai-e is, initially, located at 2711 Centendllc Road. 
Suite 400, WLlmington, DE 19S0S.

1.4 Term/Filings. The term of the Company shall commence on the date the certificate of 
formation of the Company as such term is described in the Act (the “Certificate”) is filed in the office of 
the Secretary of Stale of tire State of Delaware in accordance v.'ith the Act and shall continue until the 
winding up and liquidation of the Company and its business is completed following a Dissolution Event, 
as provided in Section 10 hereof, The Board shall take any other actions reasonably necessary to perfect 
and maintain (he status of the Company as a limited liability company under the laws of the State of 
Delaware or as a limited liability entity under the laws of any other jurisdictions in w^hich the Company 
engages in business, the foregoing to include, but not be limited to, the preparation and filing of such 
amendments to tlie Certificate and such other assumed name certificate.s, documents, instalments and 
publications as triay be required by law. Upon the dissolution and completion of the winding up and 
liquidation of the Company in accordance with Section 10, the Board shall promptly execute and cause to 
be filed a Certificate of Cancellation in accordance with the Act and tlie laws of any other jurisdictions in 
which the Board deems such filing necessary or advisable.
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1 *5 Title to ProT?crtv/NQ Payment of Individual Obll2ai:toas. All Property owned by the
Company shall be owned by the Company as an entity and no Member shall have any ownership interest 
in such Properly in its individual name, and each Member’s interest in the Company shall be personal 
property for all purposes. The Company’s credit and assets shall be used solely for the bcncrit of the 
Company, and no asset of the Company shall be transferred or encumbered for, or in payment of, any 
individual obligation of any Member.

1.6 Independent Activities: TransacUoas tvitfa Affiliates. Each Manager shall be required 
to devote only that amount of time to &e affairs of the Company as may be necessary to manage and 
operate the Company, and shall be free to serve any other Person or ertteipnse in any capacity that such 
Manager may deem appropriate in his, her, or its absolute discretion. Except as otherwise provided in this 
Agreement, insofar as permitted by applicable law, neither this Agreement nor any activity uitdertaken 
pursuant hereto shall prevent any Member or Manager or his or its Affiliates from engaging in whatever 
activities he or it chooses, whether the same arc competitive with the Company or otherwise, and any 
such activities may be undertaken without having or incurring any obligation to offer any interest in such 
activities to the Company or any Member, or require arty Member or iManager or any of his or its 
Affiliates to permit the Company or any other Manager or Member or his or its /Mfihates to participate in 
any such activities, and as a material part of the consideration for the execution of this Agreement by each 
Member, each Member hereby waives, relinquishes, and renounces any such right or claim of 
participation. To the extent permitted by applicable law and subject to the provisions of this Agreement, 
the Board is hereby authorized to cause the Company to pui-chase Propeit>' from, sell Property^ to or 
otherwise deal with any Member or Manager, acting on its own behalf, or any Affiliate of any Member or 
Manager; provided that any such purchase, sale or odier Ix-ansaction shall be made on terms tind 
conditions which are no less fe\'orable to the Con^any than if the sale, purchase, or other transaction had 
been made with an independent third party.

1.7 IFldudarv Buries (Care and Lovaltv’i of Members and Managers. Each Manager and 
Member shall owe to the Company and its Members a fiduciary duty of care; provided, however, that 
such duty shall be limited to include only the duty to act without gross negligence or willful misconduct 
in his, her, or its management of or relationship with the Company ar.d with the other Meinbers. Except 
as is expressly provided for to the contrary in this Agreement, each Manager and Member shall have and 
owe to the Company and its Members the same fiduciary duty of loyalty as that which a general partner 
owes or has with respect to hi&'lier/its parmers and/or the related partnership under Delaware law^

SECTION 2 - MEMBERS’ CAPITAL CONTRIBUTIONS

2.1 Merober Names, Addresses, TnUinl Capital Coatribntions. Percentage Interests, and 
Tvpc/Numher of Units Held.

The name, address, Capital Contributions, Percentage Interests, and Units issued to and held by 
each of the Members are as set forth on Exhibit C attached hereto,

2.2 Additional Capital Contidbutions.
Members may make additional Capitei Contributions, provided the same are unanimously 

approved by the Board. If ihe Board determines that additional capital is needed to fund the operations of 
the Company, then the Board shall provide written notice (the ‘‘Additional Capital Call Notice”) to each 
Member of the total amoimt of additional capital needed, the number of Units represented by the 
additional capita! (where each Unit is valued by dividing the Net Appraised Value of the Company 
immediately prior to the issuance of the Additional Capital Call Notice, by the total number of Units 
outstanding immediately prior to the issuance of tlie Additiorml Capital Coil Notice), and such Member’s 
proportionate share of die additional capital required by die Company. If any Member does not agree to 
fund his/her/its proportionate share of the required additional capital within fifteen (15) Business Days of 
the receipt of the Additional Capital Call Notice, then the Board shall provide written notice to each other 
Members in writing that did agree to fund his/her/its entire proportionate share (each, a “Funding 
Member”) of such funding shoitfall/failure (the “Funding Shortfall”).
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Each Funding Member shall then have the opportunity to fund his/her/its proportionate shai'e 
(relative to and using only the Units/Peroentage Interests of Funding Members) of additional capital that 
the other Members did not agree to f\md. by ^ving written notice to the Company of his/her/its election 
to provide all or a portion of their respective proportionate shares of the Funding Shortfall within tert (10) 
days after receipt of the written notification from the Company of the Funding Shortfall. If the foregoing 
process docs not result in the Company being able to secure funding commitoents from it.s Members 
equal to the amount of additional capital determined necessary by the Board, the process shall be repeated 
until the Company’s Members have ooramiued to fund the reqrJired capital or have all indicated they have 
committed to the maximum amount they are willing to contribute in connection with the specific capital 
cali/raLse noticed by the Board.

To the extent that any Funding iVfcmber funds any amount set forth in the Additional Capital Call 
Notice, its Percentage Interest shall be increased to reflect the number of Units purchased. If the 
Members do not collectively fund the entue amount requested in the Additional Capital Call Notice, the 
Board may sell such Units to non-Members, who shall be admitted and become Members upon the 
purchase of the Units, which shall result in a reduction of the Percentage Interests of the Members that did 
not contribute capital to purchase the Units representing their proportionate shore,

SECTION 3 - DISTRIBtJTIONS AND .UXOCATIONS

3.1 Net Cash Flow. Except as otherwise provided in Section 11 hereof, Net Cash Flow, if 
any, shall be distributed at such time and in such amount as the Boaj'd shall determine in the following 
order and priority:

(ft) First, with respect to and during the course of each Allocation Year, the 
Company shall use reasonable efforts to reserve, segregate and hold available, and shall then distribute to 
each Member on or before April of the next succeeding Fiscal Year (taking into account tentative 
distributions contemplated below), that amount of cash as is equal to, with respect to each such Member, 
the “Applicable I’ax Rate,” ?.s defined below, n\uhiplied by the excess (if any), as determined by the 
Boai'd, of the taxable net income of the Company for that Allocation Year allocated to each of the 
Members. The Applicable Tax .Rate shall mean the highest individual marginal state and federal inconie 
fax rate in effect for ordinary income or long term capital gain, as the case may be, and applicable to a 
Member for tlie ^location Year with respect to which such determination is made (i.e., the combination 
of the highest state and tederal marginal income tax rates, using the highest state income tax rate which 
applicable to any single Member of the Company, with the same being determined without reduction or 
adjustment for any right to deduct slate taxes when computing federal tax liabiUty)(\vifh respect to the 
foregoing, tlie Board shall take into account the effect of ic Members’ share of net ta.xable income, on the 
estimated tax liability of the Members’ (and may make tentative distributions to pay taxes earlier than 
specified above).

(b) Then, to the Members who hold Units, in proportion to the number of Units held 
by each Member relative to the aggregate Units held by all Members (also referred to as a Member’s 
“Percentage Interest”).

3.2 Aniftonts WithhcM/Tax Allocatluns. All amounts v/iLhheld pursuant to the Code or any 
provivSion of any state, local, or foreign tax law with respect to any payment, distribution or allocation to 
the Comptuiy or fire Members sl-«iU be treated as amounts paid or distributed, as the case may be, to the 
Members with respect to w'hich such amount was withheld pursuant to this Section 3.2 for all purposes 
tuider this Agreement. The Company is authorized to withhold from payments and distributions, or with 
respect to allocations to the Members, and to pay over to any federal, state and local government or any 
foreign government, any amounts required to be so withheld pursuant to the Code or any provisions of 
any other federal, state or local law or any foreign law, and shall allocate any such amounts to the 
Members with respect to which such amount was withheld. The Members shall allocate items of Profit 
and Loss for federal income tax purposes In the manner described on Exhibit B hereto.
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3.3 Limitations on Distributions. "ITic Company shall make no distributions to the Members 
except (i) as proxided in this Section. 3 and Section 10 hei'cof, or (ii) as agreed to by the decision of the 
Board, A Member may not receive a distribution from the Company to the extent that, after giving effect 
to the distribution, all liabilities of the Company, other than liability to Members on account of tiieir 
Capital Contributions, would exceed the fair v^liue of the Company’s assets,

SECTION 4 - MANAGEMENT 

4..1, Managers; Board of Managers.

(a) The management of the Company shall be vested in a board of managers (the 
‘■Board of Managers’’ or the “Board”) designated by the Members as provided in Section 4.1(b) hereof. 
The number of Managers on the Board shall be five (5) unless otherwise provided, herein, wth three (3) 
managers being appointed by PTC (or its successors and assigns) having a total of three (3) votes, and 
tv-'o (2) managers being appointed by PTI (or its designated successor[s] and/or assign[s]) having a total 
of two (2) votes, TIic initial Board of the Company shall be as follows: (1) for PTI: (a) Joe Stockv/cll 
and (b) Mike Hakimi, with Sean Doherb,' serving as an alternate for cither of the above-named Managers 
appointed by PTI in the event of absence; and from PTC: (d) David Fountain, (e) David Hatcher, and 
(f) Dede Ramoneda, with PTC naming an alternate for any of the above-named PTC-appoinled Managers 
m the event of absence.

(b) The Chairman of the Board shall be selected everj' atitttversary of the Effective 
Date of this Agreement, by PTC or Pl'l (or their respective .successors, and assigns), in an alternating 
fashion, with PTC selecting the first Chairman, PTI selecting the second on the first anniversary, P'l’C on 
the second anniversary, and so on; provided, however, that if a member entitled to designate the next 
chairman fails to do so, the “sitting” or cuiient Chairman shall remain as Chairman until such time as a 
new Chairman is dcsi^ated by the Member whose turn it is to designate a new Chairman.

(c) A Manager shall remain in office until removed by the Members designating 
such Manager. A Manager may be removed at any time, with or without cause, by the written notice of 
the Membei;(s) authorized or cmitied to designate such Manager, delivered to the Company, indicating the 
removal of one or more specific Managers, and designating the Person(s) who shall fill the position(s) of 
the removed Manager(s), In the event any Manager dies or is unwilling or unable to serve as such or is 
removed from office by the Member(s) authorized or entitled to designate such Manager, the Memberfs) 
authorized or entitled to designate such .Manager shuall promptly designate a successor to such Manager. 
A Manager chosen to fUl a vacancy shall be designated by the Member(s) authorized or entitled to 
designate the Manager who was removed, was unable or unwilling to .serv'c, or who resigned. Hack 
Manager shall have one (1) vote. Unless otherwise expressly provided in this Agreement to the contmry, 
the Board shall act by the affirmative vote of a majoriiy of the total number of members of the Board.

(d) The Board shall have the power lo delegate authority to such committees of 
Managers, officers, employees, agents and representatives of the Company as it may fr<im time to time 
deem appropriate. Any delegation of authority to lake any action must be approved in the same n:anner 
as would be required for the Board to approve such action directly.

(e) A Manager shall not be liable under a judgment, decree, or order of court, or in 
any other manner, for a debt, obligation or liabilily of the Company., Notwithstanding the preceding 
sentence, in the event a Manager is held liable under a judgment, decree, or order of coinl;, or in any other 
manner, such Manager shall be indemnified by the Company to the extent provided in Section 4.6 hereof.

4.2 Meetings of the Board.
(a) The Board shall hold regular meetings no less frequently than once, and then in 

case within 45 clays after, the end of each Fiscal Quarter. At such meetings, the Board shall transact such 
business as may properly be brought before the meeting, including any new business raised by any 
Manager at such meeting, whether or not notice of such meeting refei'cnced the action taken at such 
meeting.
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(b) Special meetmgs of ^he Board may be called by any Manager. Notice of each 
such meeting shall be given to each Manager by (i) via a nutionally recognized overnight cotrrier (pre
paid, signature required)(e-g.v hedEx, USPS Express Mail)with delivery at least seventy-two (72) hours 
before the rime of the meeting), unless a longer notice period is expressly established by the Board. Bach 
such notice shall state (i) the time, date, place, and the teleconference dial in number and participant codes 
and (ii) the purpose of die meeting to be so held. No actions other than those specified in the notice may 
be considered at any special meeting unless unanimously approved by tlie Managers. Any Manager may 
waive notice of any meeting in writing before, at, or after such meeting. The attendance of a Manager at 
a meeting shall constitute a waiver of notice of such meeting, except when a Manager attends a meeting 
for the express purpose of objecting to the transaction of any business because the meeting was not 
properly called.

(c) /\ny action required to be taken at a meeting of the Board, or any action that may 
be taken at a meeting of the Board, may be taken at a meeting held by means of conference telephone, or 
other communications equipment by means of which all persons participating m the meeting can hear 
each otiier. Participation in such a meeting shall constitute presence in person at such meeting. 
Notwithstanding anything to the contrary in this Section 4.2, the Board may take without a meeting any 
action that may be taken by the Board under this Agreement if such action is approved by the unanimous 
written consent of the Managers.

4.3 Board Powers.

(a) Except as otherwise provided in this Agreement, the B\>ard shall be exclusively 
vested whh all power and authority, and may take any and all actions lawful, reasonable and necessary to 
control and manage the Business and affairs of the Company, including, without limitation, exercising the 
following specific rights and powers',

(i) Conduct its business, cany on its operations and have and exercise the 
powers granted by the Act in any state, territory, district or possession of the United States, or in any 
foreign countiy which may be necessary or convenient to effect any or all of ihc purposes for which it is 
organized;

(U) Acquire by purchase, lease, or otherwise any real or personal property, as 
well as operate, maintain, finance, improve, construct, own, sell, convey, assign, mortgage, or lease any 
real or personal property, and coiisistent therew'ith, execute any and all agreements, contracts, documents, 
certifications, and instruments necessary or convenient in cormection with the management, maintenance, 
and operation of the Business, and/or borrow money and issue evidences of indebtedness necessary, 
convenient, or incidental to the accomplishment of the puriioses of the Company, and secure the same by 
mortgage, pledge, or other lien on any Company assets;

(Hi) Execute, in fiinhei'ance of any or all of the purposes of the Company, any 
deed, lease, mortgage, deed of trust, mortgage note, promissory note, bill of sale, contract, or other 
instrument purporting to convey or encumber any or all of the Company assets, and, as requirnd, prepay 
in whole or in part, refinance, recast, increase, modify, or extend any liabilities affecting the assets of the 
Company, and in connection therewith execute any extensions or renewals of encumbrances on any or all 
of such assets, contract on behalf of the Company for the employment and services of employees and/or 
independent contractors, such as lawyers and accountants, and delegate to such Persons the duty to 
manage or supervise any of the assets or operations of the Company, and, as necessary, institute, 
prosecute, defend, settle, compromise, and dismiSvS lawsuits or other judicial or administrative 
proceedings b,rought on or in behalf of, or against, the Company, the Members or any Managei- in 
connection with activities arising out of, connected with, or incidental to this Agreement, and to engage 
cou7isel or others in connection therewith; and

(iv) indemnify a Member or Manager or former Member or Manager, to the 
maximum extent permitted by law, and to make any other indemnification that is authorized by this 
Agreement in 'aGCordancc with the Act.
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(b) The Board rr^y, in its sole discretion, establish and appoint an operating 
committee (the “Operating Committee”), which will be responsible for conducting the day-to-day 
business and affairs of the Company, If established, the Operating Committee shall consist of three (3) 
individuals, two (2) of whom shall be appointed or designated by PTI, and the other to be appointed or 
designated by PTC. A decision of the majority of the members of the Operating Committee shall 
constitute the decision of the entire Operating Committee.

(c) The Operating Committee shall prepare and present to the Board, for its 
approval, an Opeialing Plan for the Company (the “Opcraliiig Plan”) by January 3T‘ of each year. 'Ihc 
Operating Plan shall specifically include a detailed operating budget, reflecting each major category of 
revenue imd expendnurus on a monthly basis, for that calendar' )^ear- (the “Opwating Budget”). In 
addition, the Operating Committee shall prepare and present to any member of the Board who requests it, 
and then as promptly as possible after the end of each month, a statement of income and expense, a 
balance sheet aitd a statement of cash flows (comparing the operations of the Company for the preceding 
month with the Operating Budget for that month). The Board retains full power to modify the Operating 
Budget as may be necessary to effectively operate the Company,

4.4 Duties and Obligations of the Board.

(a) The Board shall cause the Company lo conduct its business and operations 
separate and apart from that of any Member or Mamiger or any of their respective Affiliates, including, 
without limitation, (i) segregating Company assets andnot r.llowi.ng funds or other assets of the Company 
to be commingled with the funds or other assets of, held by, or registered in the name of, any Member or 
Manager or any of its Affiliates, (ii) maintaining books and records of the Company separate from the 
books and financial records of any Member or Manager a'nd its Affiliates, and obsemng ail Company 
procedures and formalities, including, without limitation, maintaining minutes of Company meetings and 
acting on behalf of the Company only pursuant to due authorization pursuant to this Agreement, (iii) 
causing the Con^any to pay its liabilities from assets of the Company, and (iv) causing the Company to 
conduct its dealings with third parties m its own name and as a separate and independent entity.

(b) I'he Board shall take all actions which may be necessary or approiiriate for the 
accomplishment of the Company’s purposes, including the acquisition, development, maintenance, 
preser\'alion, and operation of ^operty in accordance with the provi^ons of this Agreement and 
applicable laws and rcgulaticcns. The Company shall not conduct the Business in any state or country 
where limited liability for members or managers is not recognized.

4.5 Reimbursements. The Company shall reimburse tlie Members and Managers for all 
expenses incurred and paid by any of them as may be aulhorized by ihe Company, and provided the same 
arc in furtherance of the Company's business, including, but not limited to, expenses of maintaining an 
office, telephones, travel, office equipment and secretarial and other personnel as may reasonably be 
attributable lo the Convpany. Any reimbursement n^adc pursuant to this Section d.5 shah be treated as an 
expense of the Company and shall not be deemed to constitute a disiribulion to any Member of profit, 
loss, or capital of die Company.

4.6 Indemnification of the Managers.
(a) Unless otherwise provided in Section 4.6(d) hereof, the Company, Us receiver, or 

its trustee (in the case of its receiver or trustee, to fire extent of Property) shall indemnify, save harmless, 
and pay all judgments and claims against any Manager relating to any liability or damage incurred by 
reason of any act perfoimed or omitted to be performed by any Manager in connection witli the Business, 
includmg reasonable attorneys’ fees and costs incurred by the Manager in connection with the defense of 
any action (including any allegations or claims, regardless of substantiation, made by a member or other 
parry) based on any such act or omission, which attorneys’ fees and costs shall be paid within thirty days 
of invoices for the same being tendered.
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(b) Unless othenvise provided in Section 4.6(c) hereof, the Company shall 
indemniiV, save harmless, and pay all eiqjenses, costs, or liabiliiies of any Manager, if for the beneCn of 
the Company and in accordance with this Agreement said Manager makes any deposit or makes any other 
similar payment or assumes any obligation in connection with any Property proposed to be acquired by 
the Company and suffers any financial loss as the result of such action.

(c) Notwithstanding the provisions of Sections 4.6(a), and 4.6(b) above, such 
Sections shall be enforced only to the maximum extent permitted by l•a^v and no ‘Manager shall be 
indemnified from any liability for the fraud, intentional misconduct, gross negligence oi' a Imov/i.ng 
violation of the law which was material to tiie cause of action.

(d) The obligations of the Company set forth in this Section 4,6 are expressly 
intended to create third party beneficiary rights for each of the Managers and any Member is authorized, 
on behalf of the Compatiy, to give written confirmation to any Manager of the existence and extent of the 
Company’s obligations to each such Manager hereunder.

SECTION 5 - KOLE OF MEMBERS

5.1 Rights or Powers; Limitations Applicable to Holders of Restricted XJiutSs

The Members shall not have any .right or power to take part in the management or control of th.e 
Company or its Business and affairs or to act for or bind the Company in any way. Notwithstanding the 
foregoing, the Members have all the rights and powers specifically set forth in this Agreement and, to the 
extent not inconsistent with this Agreement, in the Act.

5.2 Voting Rights.

Subject to Section 5.1 above, no Member shall have any voting right except with respect to those 
matters specifically reserv'ed for a Member vote which are set forth in this Agreement and as required in 
the Act. Wi th respect to any matter upon which the Membei-s may vote, each Member shall have one vote 
for each Unit owned by ihe Member.

5.3 Required Member Consents. Notwithstanding any other provision of this Agreement, 
no action may be taken by the Company (whether by the Board, or otherwise) in connection with any of 
the following mattei'S without the unanimous wntieTi consent of the Members;

(a) Any sale (or scries of sales) of assets of the Company which aic material to the 
operation of the Busines.s or involve total consideration in excess of $1,000,000 (on a cumulative basis), 
as well as any transacrion or transactions by die Company that causes the Company to assume or take on 
a liability or obligation or similar indebteilness in excess of $1,000,000 (on a ciunulative basis);

(b) Any material acquisition, wheiher by purcha,se, tlie issuance of Units by the 
Company, a merger, or any SiTOilar single or multi-step “reorganization” If the Members wfU own more 
than fifty percent (50%) of the surviving entity, and the transacUon(s) involve total consideration in 
excess of $5,000,000;

(c) Any transaction to liquidate or dissolve the Company;

(d) Any hansaciion by the Company to merge or consolidate with another Person 
where the Members wiW not own more than fifty percent (50%) of the surviving entity or to sell all or 
substantially all of the assets of the Company; and

(e) Except as provided in paragraphs (a) and (d) of this Section 5.4, any issuance of 
additional Units by the Company.
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5.4 Resignation. Except as otherwise provided in Sections 3 and 10 hereof, no Member stiali 
demand or receive a return on or of its Capital Contributions without the consent of all Members 
(provided, however, that Member may “abandon” their Units if the Units are transfeiied back to tlie 
Company as part of the abandonment). Except as otherwise provided in the Act or this Agreement, upon 
resignation, any resigning Member is entitled to receive only the distribution to which it is entitled under 
this Agreement. Under circumstances requiring a return of any Capital Contributions, no Member has the 
right to receive Property other than cash except as may be specifically provided herein.

5.5 Limitation of Memberfsi Unless a Member executes or enters into an
agreement to the contrary, no Member shall be liable, under the tenns of this Agi-eemem, with respect to a 
judgment, decree or order of a court, or in any other mannei-, for the Debts or any other obligations or 
liabilities of the Company or of any other Member. A Member shall be liable only to make its Capital 
Contribution^ and shall not be required to restore a deficit balance in its Capital Account (unless a wi'itten 
deficit restoration agreement or similar curative measure has been agreed to, in a signed writing) or to 
lend any funds to the Company or, after its Capital Contributions have been made, to make any additional 
contributions, assessments or payments to the Company, pro\nded that a Member may be required to 
repay distributions made to it in violation of Section 3.3 hereof or as provided for under Section 18-607 of 
the Act, None of Ihe Managers shall have ^any nersonal liability for the repayment of, or obligation lo 
repay, any Capital Contributions of any iVIcrobcr.

5.6 Partition. While tlie Company remains in effect or is continued, each Member agi'ecs 
and waives its rights to have any Property partitioned, or to file a complaint or to institute any suit, action 
or proceeding at law or in equity to have any Property partitioned, and each Member, on behalf of itself, 
Vis successors and its assigns, hereby waives any such right.

5.7 ConfideiittaUtv. Except as contemplated hereby or required by a court of competent 
authority, each Member shall keep confidential and shall not disclose to others and shall use its 
reasonable efforts to prevent its Affiliates and any of its, or its Affiliates’, pi'esent or former employees, 
agents, and representatives from disclosing to others without the prior v\Tltten consent of the Boai'd or, if 
unavailable, all Members, any informaiion which (i) peitalns to this Agreement, any negotiations 
pertaining thereto, any of the transactions contemplated hereby, or the Business of the Company, or 
(ii) pertains to confidential or proprietary infonnation of any Member or the Company or which any 
Member has labeled in writing as confidential or proprietary; provided that any Member may disclose to 
its Parent and its Parent’s employees, agents, and representatives any information made available to such 
Member. No Member shall use, and each Member shall use its best efforts to prevent tiny Affiliate of 
such Member from using, any infonnation which (i) pertains to this Agreement, any negotiations 
pertaining hereto, any of the transactions contemplated hereby, or the Business of the Company, or 
(ii) pertains to the confidential or proprietary infonnation of any Member or the Company or which any 
Member has labeled in woriting as confidential or proprietary, except in connection with the transactions 
contemplated hereby. The term “confidential information” is used m this Section 5.7 to describe 
information which is confidential, non-public or proprieiaiy in nature, was provided lo such Member or 
its representatives by the Company, any other Member, or such Person’s agents, representatives and 
employees, and relates either directly or indirectly to the Company or the Business. Information which 
(i) is av’ailablc, or becomes available, to the public through no fault or action by such Member, its agents, 
representatives or employees or (ii) becomes available on non-confidential basis from any source other 
than the Company, any otlier Member, or such Person’s agents, representatives or employees and such 
source is not prohibited from disclosing such information, shall not be deemed “confidential 
information,”

5.8 Transactions Between a Member and the Company. Except as othervrise provided by 
applicable law, any Member may, but shall not be obligated to, lend money to the Company, act as surety 
for the Company and transact other business with the Company and has the same rights and obligations 
when transacting business with the Company as a person or entity who is not a Member. A Member, any 
Affiliate thereof or an employee, stockholder, agent, director or officer of a Member or any Affiliate 
thereof, may also be an employee or be retained as an agent of the Company. The existence of these
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relationships and acting in such capacities will not result iii the Member being deemed to be participating 
in the control of the busi ness of the Company or othewise affect die limited liability of the Member.

5.9 Other Instruments. Each Member hereby agrees to execute and deliver to the Company 
within five (5) days after receipt of a written request therefor, such other and fiuthcr documents and 
instruments, statements of interest and holdings, designations, powers of attorney and other instruments 
and to take such other action as the Board deems necessary, useful or appropriate to comply with any 
laws, rules or regulations as may be necessary to enable the Company to fbirill its responsibilities undci- 
this Agreement.

SFXTION 6 - REPRESENTATIONS AND WARRANTEES

6.1 In General. As of the date hereof, each of Members hereby makes each of the 
representations and wammlies applicable to such Member as set forth in Section 6.2 hereof, and such 
warranties and representations shall 'survdve the execution of this Agreement.

6.2 Representations and Warranties. Each Member hereby represents and wanants that:

(a) Due Incorpm-atton or Formation^ Legal Capaeitvi Enforceability; 
AuthorizatioM of Agreement. Such Member is a corporation duly organized or a partnership or limited 
liability co.mpany duly formed, validly existing, and in good standing under the laws of the jurisdiction of 
its incorporation or formation and has the corporate, partnership, or company power and authority to own 
its property and carry on its business as owned and carried on at the date hereof and as contemplated 
hereby, or is an individual at lea.st nventy-one (21) years of age with full legal capacity. Such Member is 
duly licensed or qualified to do business and in good standing in each of the jurisdictions in which the 
failure to be so licensed or quaiiEed would have a material adverse effect on its financial condition or its 
ability to perfoim its obligations hereunder. Such Membei' has the corporate, partnership or company 
power and authority to execute and deliver this Agreement and to peiform its obligations hereunder and 
the execution, delivery, and performance of this Agreement has been duly authorized by all necessary 
corporate, partnership, or company action. This Agreement constitutes the legal, valid, and binding 
obligation of such Member, is enforceable against such Member in accordance with its temus.

(]b) Investment Comnanv Act. Neither such Member nor any of its Affiliates is, 
nor will the Company as a result of such Member holding an Interest therein be, an “investment 
company” as defined in, or subject to regulation under, the Investment Company Act of 1940.

(c) tnvestmeat Intent. Bach Member’s acquisition of its Units is being made for its 
own account for investment, and not with a riew to the sale or distribution thereof. Each Member i.s a 
sophisticated and accredited investor possessing the knowledge and experience in finance and business, 
and an expertise in analyzing the benefits and risks associated with forming companies and/'or acquiring 
investments that are similar to the acquisition of its Units,

7.1

SECTION 7 - ACCOUNTING, BOOKS AND RECORDS 

Accounting, Books and Records.

(a) The Company shall keep on sice at its principal place of business each of the 
following: (i) separate books of account for the Corrpany which shall show a true and accuraie record of 
all costs and expenses incurred, all charges made, all credits made and received, and all income dcriv'cd in 
connection with the conduct of the Coinpfuiy and the operation of the Business in accordance with tins 
Agreement; (ii) a current list of the full name and last Imown business, residence, or mailing address of 
each Member and Managej-, both past and present; (iii)a copy of the Certificate and all amendments 
thereto, together with executed copies of any powers of artorney pursuant to which any amendment has 
been executed; (iv) copies of the Company’s federal, state, and local income tax returns and reports, if 
any, for the three most recent years; (v) a cunent copy of this Agreement; (vi) copies of any writings 
pennitted or required under Section 18-502 of the Act regarding the obligation of a Member to perform 
any enforceable promise to contribute cash or property or to perform sendees as consideration for such
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Member’s Capital Contribution; and (vii) any consents obtained from Members pursuant to
Section 18-302 of the Act regarding action taken by Members without a meetuig,

(b) The Company shall use the acczual method of accounting in preparation of its 
financial reports and for tax purposes and shall keep its books and records accordingly. Any Member or 
its designated representative has the right to have reasonable access to and inspect and copy the contents 
of such books or records and shall also have reasonable access during normal business hours to such 
additional financial information, documents, books and records. The rights granted to a Member pursuant 
to this Section 7,1 are expressly subject to compliance by such Member with the safety, security and 
confidentiality procedures and guidelines of the Company, as such procedures and guidelines may be 
established from time to time.

7.2 Reports.

(a) In General. The Operating Committee shall be responsible for causing the 
preparation of financial reports of the Company and the coordination of financial matters of the Company 
with the Company’s accountants. The Company shall cause to be prepared and delivered, upon the 
request of any Member, and if so requested, then delivered to each Member, standard (P+L, Balance 
Sheet, Actual v. Plan) financial statements) prepared, in each case (other than with respect to Member’s 
Capital Accounts, which shall be prepared in accordance with this Agreement) in accordance with GAAP, 
consistently applied from period to period and within each period (and, if required by any Member or its 
Affiliates for purposes of reporting under the Securities Exchange Act of 1934, Regulation S-X), and such 
other reports as any Member may reasonably request from time to time; provided that, if the Board so 
determines within thirty (30) days thereof, such other reports shall be provided at such requesting 
Member’s sole cost and expense. The monthly and quarterly financial statements referred to in clause (ii) 
below may be subject to normal year-end audit adjustments.

(i) As soon as practicable following the end of each Fiscal Year (and in any 
event not later than ninety (90) days after the end of such Fiscal Year) and at such time as distributions 
are made to the Members pursuant to Section 10 hereof following the occurrence of a Dissolution Event, 
a balance sheet of the Company a.s of the end of such Fi.sc-al Year and the related statements of operations, 
Members’ Capital Accounts and changes tlrerein, and cash flows for such Fiscal Year, together with 
appropriate notes to such financial statements and supporting schedules, all of which shall be audited and 
certified by the Company’s accountants, and in each case, to the extent the Company was in existence, 
setting forth in comparative form the corresponding figures for the immediately preceding Fiscal Year 
end (in the case of the balance sheet) and the two (2) immediately preceding Fiscal Years (in the case of 
the statements).

(ii) As soon as practicable following the end of each of the first thi-ee Fiscal 
Quarters of each Fiscal Year (and in any event not lalcr than sixty (60) days after the end of each such 
Fiscal Quarter), a balance sheet of the Company as of the end of such Fiscal Quarter and the related 
statements of operations and cash .flows for such Fiscal Quarter and for the Fiscal Year to date, in each 
case, to the extent the Company was in existence, setting forth in comparative form the corresponding 
figures for the prior Fiscal Year’s Fiscal Quarter and the interim period corresponding to the Fiscal 
Quarter and the interim period ju,st completed.
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Tax Matters.
(a) Tax Elections. The Board may, wiihout any fi.iith.cr consent of the Members 

being required (except as specifically required h«a:ein), make any and ail elections for federal, state, local, 
and foreign tax purposes including, without limitation, any election, if permitted by applicable law; (i) to 
adjust the basis of Property pursuant to Code Sections 754, 734(b) and 743(b), or comparable provisions 
of state, local or foreign law, in connection with Transfers of Units and Company distributions; (ii) with 
the consent of all of the Members who hold Units, to extend the stetute of limitations for assessment of 
tax deficiencies against the Members with respect to adjustments to the Company’s federal, state, local or 
foreign tax. returns; and (iii) to the extent provided in Code Sections 6221 tkough 6231 and similar 
provisions of federal, state, local, or foreign law, to represent the Company and the Members before 
taxing authorities or courts of competent jurisdiction in tax matters affecting the Company or the 
Members in their capacities as Member's, and to file any tax returns and execute any agreements or other 
documents relating to or affecting such tax matters, including agreements or otha: documents that bind 
the Members with respect to such tax matters or otherwise affect the rights of the Company and the 
Members. The Company shall make the election provided in Code Section 623 l(a)(l)(B)(ii) to cause the 
Company to be subject to Code Sections 6221 through 6234. Richard A. Saffir is specifically authorized 
to act as the initial ‘Tax Matters Member” under the Code and in any similar capacity under state or local 
law.

(^) Tax Ipformatlon. In the event that the Company requires infoimation from the 
Members to complete any tax retiurn, the Company shall provide a written request for such information to 
each Member and each member shall provide the requested information within thirty (30) days of the 
request, Necessary tax information shall be delivered to each Member as soon as practicable after the end 
of each Fiscal Year of the Company but not later than July 15“^ immediately following the end of such 
Fiscal Year.

SECTION 8 - AMENDMENTS
Amendments to this Agreement may be proposed by any Manager ox any Member. Following 

such proposal, the Board shall submit to the Members a verbatim statement of any proposed amendment, 
provided that counsel for the Company shall have approved of the same in WTiting as to form, and the 
Board shall include in any such submission a recommendation as to the proposed amendment. The Board 
shall seek the written vote- of the Members on the proposed amendment or shall call a meeting to vote 
thereon and to transact any other business that it may deem appropriate. A proposed amendment shall be 
adopted and be effective as an amendment hereto only if it receives the affiimative vote of all of the 
Members. Notwithstanding the foregoing, this Agreement shall not be amended without the 
written/signed consent of each Member affected by such amendment (e.g., it modifies the limited liability 
of a Member or alters the interest of a Member in Profits, Losses, other Company items, or any Company 
distributions).

SECTION 9 - TRANSFERS

9.1 Restrictions on Transfers. Except as otherwise permitted by this Agreement, no 
Member shall Transfer all or any portion of iK Units.

9.2 Permitted Transfers. Subject to the conditions and restrictions set forth in Section 9.3 
hereof, a Member may at any time Transfer all or any portion of its Units to (a) any Wholly Ovmed 
Affiliate of the transferor, (b) any Purchaser in accordance with Section 9.4 hereof, and (c) any Member 
in accordance with Section 9.10 (any such Transfer being referred to in this Agreement as a 'permitted
Transfer”)-

9.3 Conditions to Permitted Transfers. A I’ransfer shall not be treated as a Permitted 
Transfer under Section 9,2 hereof unless and until the following conditions are satisfied:

(a) Except in (he case of alTansferby operation of law, the transferor and transferee 
shall execute and deliver to the Company (i) such documents and instruments of conveyance a.s may be
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necfissan-- or appropriate in the opinion of counsel to the Company to effect such Transfer. Jn the case of 
a Transfer of Units by operation of law, the Transfer shall be confirmed by presentation to the Company 
of legal evidence of such Transfer, in form and substance saiisfactoiy to counsel to the Compaiiy. In all 
cases, dre Company shall be reimbursed by the transferor and/or transferee for all costs and expenses that 
it reasonably incurs in connection with such Transfer.

(b) The transferor and transferee shall ftiinish the Company with die transferee’s 
taxpayer identification number, sufficient information to determine the transferee’s initial tax basis in the 
Units transferred, and any other infomuitioti reasonably nece.ssary to permit the Company to file all 
required federal and state tax returns and other legally required information statements or returns. 
Without limiting the generality of the foregoing, the Company shall not be required to make any 
distribution otherwise provided for in this Agreement with respect to any Transferred Units until it has 
received such information.

(c) Either (a) such Units shall be registered under the Securities Act, and any 
applicable state securities laws, or (b) the. transferor shall provide an opinion of counsel, which opinion 
and counsel shall be reasonably satisfactory to the Board, to the effect that such Transfer is exempt from 
all applicable registration requirements and that such Transfer will not violate any applicable lav/s 
regulating the Transfer of sccuiilies.

(d) The transferor shall provide an opinion of counsel, which opinion and counsel 
shall be reasonably satisfactoiy to the other Board, to the effect that such Transfer will not cause the 
Company to be deemed to be an "investment company” under the Investment Company Act of 1940.

(e) Unless otherwise approved by the Board, no Transfer of Units shall be made 
except upon terms w^hich would not, in the opinion of the Company’s legal counsel, result in the 
termination of the Company within the meaning of Section 708 of the Code or cause the application of the 
rules of Sections 168(g)(1)(B) and 168(h) of the Code or similar niles to apply to the Company. If the 
immediate Transfer of such Units would, in the opinion of such counsel, cause a termination within the 
meaning of Section 708 of the Code, then if, ia tiic opinion of such counsel, the following action would 
not precipitate such termination, ilic transferor Member shall be entitled (or required, as the case may be) 
(i) immediately to Transfer only that portion of its Units as may, in the ophr.on of such counsel, be 
transferred without causing such a termination and (ii) to enter into an agreement to Transfer the 
remainder of its Units, in one or more Transfers, at the earliest date or dates on which such Transfer may 
be effected without causing such termination. The purchase price for the Units shall be allocated between 
the immediate Transfer and the deferred Transfer pro rata on the basis of the percentage of the aggregate 
Units being transferred, each portion to be payable when the respective Transfer is consummated, unless 
otherwise agreed by the parties to the Transfer. In the case of a Transfer by one Member to another 
Member, the deferred purchase price shall bo deposited in an interest-beoiing escrow account unless 
another method of securing the payment thereof is agreed upon by the transferor Member and the 
transferee Member(s). In determini.ng whether a particular proposed IVansfcr will result in a termination 
of the Company, counsel to the Company shall take into account the existence of prior written 
commitments to Ti-ansfer made pursuant to this Agreement and such cominitmcnts shall always be given 
precedence over subsequent proposed Transfers.

(i) No notice or request initiating the procedures contemplated by SecUun 9.4 may 
be given by any Member, while any notice, purchase or Transfer is pending under Section 9.4 or Section 
10, as the case may be, or after a Dissolution Event has occurred. If any Member is an Adverse Member, 
the other Members shall not be required to offer any portion of their Units pursuant to Section 9.4 until 
the purchase rights specified in Section 10.1 are either exercised (with the purchas^sale transaction 
associated therewith having been completed) or waived, No Member may sell any portion of its Units 
pursuant to Section 9.4 during any period te, as provided above, it may not give the notice initiating the 
procedures contemplated by such Section, or thereafter, until it has given such notice and otherwise 
complied with the provisions of such Section.
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9.4 Right of First Refasal. In addition to &c other limitations and restrictions set forth in 
this Section 9, except as permitted by Section 9.2 hereof, no Member shall Transfer all or any portion of 
its Units (the “Offered Units”) unless such Member (the “Seiler”) first offers to sell the Offered Units 
pursuant to the tenns of this Section 9.4,

(a) Limitation ou Transfers. No Transfer may be made under this Section 9.4 
unless the Seller has received a bona fide written offer (the “Purchase Offer”) from a Person (the 
“Purchaser”) to ptirchasc the Offered Units for a purchase price (the “Offer Price”) denominated and 
payable in United States dollars at closing or according to specified terms, with or without interest, which 
offer sliall be in writing signed by the Purchaser and shall be irrevocable for a period ending no sooner 
than the Busines.s Day following the end of the Offer Period, as hereinafter defined.

(b) Offer Notice. Prior to making any Transfer that is subject to the terms of this 
Section 9.4, the Seller shall give to the Company and each other Member holding Units written notice 
(the “Offer Notice”) which shall include a copy of the Purchase Offer and an offer (the “Firm Offer”) to 
sell the Offered Units to the other Members holding Units (the “Offerees”) for the Offer Price, payable 
according to the same tenns as (or more favorable terms to the Offerees than) those contained in the 
Purchase Offer, provided th.it the Firm Offer shall be made without regard to the requirement of any 
earnest money or similar deposit required of the Purchaser prior to closing, and without re^rd to any 
security (other than tlie Offered Interest) to be provided by the Purchaser for any deferred portion of the 
Offer Price.

(c) Offer Period. Tbs Firm Offer shall be irrevocable for a period (the “'OileT 
Period”) ending at 11 ;59 P.M., local time at the Company’s principal place of business, on the thirtieth 
(30rh) day following the day of the Offer Notice.

(d) Accepiance of Firm Offer. At any time during the Offer Period, an)’ Offeree 
may accept the Firm Offer as to all or any portion of the Offered Interest, by giving written notice of such 
acceptance to the Seller and each other Offeree, which notice shall indicate the maximum number of 
Offered Units that such Offeree is willing to pui’chase. In the event that Offerees (“Accepting Offerees”), 
in the aggregate, accept the Firm Offer with respect to all of the Offered Units, the Firm Offer sliall be 
deemed to be accepted and each Accepting Offeree shall be deemed to have accepted the Firm Offer as to 
tliat portion of the Offered Units that corresponds to the ratio of the number of Offered Units that such 
Accepting Offei-ee indicated a willingness to purchase to the aggregate number of Offered Units all 
Accepting Offerees indicated a willingness to purchase. If Oficrecs do not accept the Firm Offer as to all 
of the Offered Units during the Offer Period, the Firm Offer shall be deemed to be rejected in its entirety.

(e) Closing of Purchase Pursuant to Firm Offer. In the event that the Firm Olfer 
is accepted, the closing of the sale of the Offered Unit,s shall take place within thirty (30) da>’s after the 
Firm Offer is accepted or, if later, the date of dosing set forth in the Purchase Offer. The Seller and all 
Accepting Offerees shall execute such documents and instruments as may be necessary or appropriate to 
effect the sale of the Offered Unit-s pursuant to the temis of the Finn Offer and this Section 9,

(I) Sale Pursuant to Pnrcha.se Offer Tt'Firm Offer Refected. Jf the Firm Offer is 
not accepted in the manner hereinabove provided, the Seller may sell the Offered Units to the Purchase’ 
after the ten (10) day period immediately following the last day of the Olfer Period, and for thirty (30) 
da)’S there after, provided ihai such sale shall be made on terms no more favorable to the Purchaser than 
the terms contained in the Purchase Offer and provided further that such sale complies with other tenns, 
conditions, and restrictions of this Agreement that are not expressly made inapplicable to sales occurring 
under this Section 9.4, In the event that the Offered Units are not sold in accordance with the terms of the 
preceding sentence, the Offei'cd Units shall again become subject to all of the conditions and restricuons 
of this Section 9.4.

9.5 Prolilbited Tran.sfers. Any purported Transfer of Units that is not a Permitted Transfer 
shall be null and void and of no force or effect whatever; provided that, if the Company is required to 
reooc?)ize a Transfer that is not a Permitted Transfer (or if the Board, in its sole discretion, elects to
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recognize a Transfer that is not a Permitted Transfer), the Units Transferred shall be strictly limited to the 
transferor’s rights to allocations and distributions as provided by this Agreement with rospcct to the 
Transferred Units, which allocations and distributions may be applied (without limiting any other legal or 
equitable rights of the Company) to satisfy any debts, obligations, or liabilities for damages tl'jat the 
transferor or transferee of such Units may have to the Company. In the case of a Transfer or attempted 
Transfer of Units that is not a Peimitted Transfer, the parties engaging or attempting to engage in such 
Transfer shall be liable to mdemnify and hold harmless the Company and the other Members from all 
cost, liability, and damage that any of such indemnified Members may incur (including, without 
limitation, incremental tax liabilities, lawyers’ fees and expenses) as a result of such Transfer or 
attempted transfer and efforts to enforce the indemnity granted hereby.

9.6 Rights of Unadmitted Assignees. A Person who acquires Units but who is not admitted 
as a substituted Member pursuant to Section 9.7 hereof shall be entitled only to allocations and 
distributions with respect to such Units in accordance with this Agreement, and except as required by law 
shall have no right to any infonnation or accounting of the affairs of the Company, shall not be entitled to 
inspect the boo’rcs or records of the Company, and shall not have any of the rights of a Member under the 
Act or this Agreement.

9.7 Admission of Transferees a.s Members. Subject to the other provisions of this 
Section 9, a tmnsferee of Units may be admitted to the Company as a Member only upon satisfsmtion of 
the conditions set forth in this Section 9.7:

(a) Either all of the Members consent to such admission, which consent may be 
given or withheld in die sole and absolute discretion of the Members, or the Units with respect to which 
the transferee is being admitted was acquired by means of a Permitted Transfer;

(b) The transferee of Units (other than, with respect to clauses (t) and (ii) below, a 
transferee that a Member prior to the Transfer) shall, by written instrument in form and substance 
reasonably satisfactory to the Board (and, in the case of clau.se (iii) below, the transferor Member), (i) 
make representations and warranties to each ron-transfen-ing Member equivalent to those set forth in 
Section 6, (ii) accept and adopt the tenns and provi.sions of tin's Agreement, including tliis Section 9, and 
(iii) assume the obligations of the transferor Member imder lids Agreement with respect to the 
Transferred Units. The transferor Member shall be released from all such assumed obligations except (x) 
those obligations or liabilities of the transferor Member arising out of a breach of this Agreement, (y) in 
the case of a Transfer to any Person other than a Member or any of its Affiliates, those obligations or 
liabilities of the transferor Member based on events occurring, arising or maturing prior to the date of 
Tran.sfer, and (z) in the case of a Transfer to any of its Affiliates, any Capital Conhibution or other 
funding obligation of the transferor Member under this Agieement;

(c) The transferee pays or reimburses the Company for all reasonable legal, filing, 
and publication costs that the Company incurs in connection with the admission of the transferee as a 
Member with respect to the Transferred Umls; and

(d) If required by the Board, the transferee (other than a transferee that was a 
Member prior to the Transfer) shall deliver to the Company evidence of the authority of such Person to 
become a Member and to be bound by all of the tenns and conditions of this Agreement, and the 
transferee and transferor shall each execute and deliver such other instruments as the Board reasonably 
deems necessary or appropriate to effect, and as a condition to, such Transfer, including amendments to 
the Certificate or any othcT instrument filed with the State of Delaware or any other state or governmental 
authority.

9.8 Representations Regarding Transfers: Legend. Each Member agrees that it will not 
Transfer any Units to any Person unless such Person agrees to be bound by this Section 9,8 and to 
Transfer such Units only to Persons who agree to be similarly bound, and, consistent with the foregoing, 
that each Member hereby represents and warrants to the Company and the other Members that such 
Member's acquisition of Units hci-cundcr is made as principal for such Member’s own account and not for
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resale or distnbtition of such Units, and that the following legend may be placed i.cpon any coutiterpart of 
tins Agreement, the Certificate, or any other document or Instrument evidencmg ownership of Units:

The Company Units represented by this document have not been regisiei’ed under any 
securities laws and the transferability of such Units is restricted. Such Units may not be 
sold, assigned, or transferred, nor will any assignee, vendee, transferee, or endorsee 
thereof be recognized as having acquired any such Units by the issuer for any purposes, 
unless (1) a registration statement under the Securities Act of 1933, as amended, with 
respect to such Units shall then be in efiwi and such transfer has been qualified under all 
applicable state securities laws, or (2) the availability of an exemption fi'om such 
registration and qualification shall be established to the satisfaction of counsel to the 
Company.
The Units represented by this document are subject to farther restriction as to their sale, 
transfer, hypothecation, or assignment as set forth in the Agreement and agreed to by 
each Member. Said restriction provides, among other things, that no Units may be 
transferred without first offering such Units to the other Members, and that no vendee, 
transferee, assignee, or endorsee of a Membei' shall have the right to become a substituted 
Member without the consent of a majority of the Members which consent may be given 
or withheld in the sole and absolute discretion of the Members,

9.9 DlstTibntions and Ailocations In Respect of Transferred Units, if any Units axe 
Transferred durmg any Allocation Year in compliance with the provisions of this Section 9, ihofits, 
Losses, each item thereof, and all other items attributable to rite Transferred Units for such Allocation 
Year shall be divided and allocated between the transferor and the ti-ansferee by taking into account their 
varying Percentage Interests during the Fiscal Year in accordance with Code Section 706(d), using any 
conventions permitted by law and selected by the Board. All distributions on or before the date of such 
I'ransfer shall be made to the li'ansferor, and all distributions thereafter shall be mads to the transferee. 
Solely for purposes of malang such allocations and distributions, the Company shall recognize such 
Transfer not later than the end of the calendar month during which it is given notice of such Transfer, 
pro'Adsd that, if the Company is given notice of a Transfer at least ten (10) Business Days prior to the 
Transfer, the Compan.y shall recognize sucli Transfer as of (he date of such Transfer, and provided further 
that if the Company does not receive a notice stating the date such Uxiits were transferred and such other 
infoniiation as the Board may reasonably require ivilhm thirty (30) days after the end of the Allocation 
Year during which the TVansfer occurs, then all .such items shall be allocated, and all distributions shall be 
made, to the Person who, according to the books and records of the Company, was the owner of the Units 
on the last day of such Allocation Year. Neither the Company nor any Member shall incur any liability 
for making allocations and distributions in accordance with the provisions of this Section 9.9, whether or 
not any Manager or the Company has knowledge of any Transfer of ownership of any Units.

9.10 Election to Terminate Business As.sodatioii. If the Members arc not able to reach a 
unanimous agreement on any decision set forth in paragraph (c) of Section 5.4 hereof, any Member that 
voted affinnatively to merge, consolidate, or sell the Company’s assets (the ‘Terminating Member”) may 
give notice (the “'rerminatio.n Notice”) to the other Members stating that the Terminating Member desires 
to terminate its business association with live Member aiid containing a stated total value of the Company 
(the ‘TerminaHon Price"}-

(a) Upon receipt of the Termination Notice, the other Member (die "Other Member”) 
shall be obligated lo either (1) purchase the UniLs of the Terniinating Member at a price equal to the 
amount that Che I’erminating Member would receive if the Company were to liquidate and the amount 
payable pursuant to Section 10.2 hereof, after application of Section 10.2(a) and Section 10.2(b), were 
equal to the Tennination Price, or (ii) sell to the Terminating Member all of the Units held by the Other 
Member at a price equal to the amount that the Other Member would receive if the Company were to 
liquidate and tlie amount payable pursuant to Section 10.2 hereof, after application of Section 10.2(a) and 
Section 10.2(b), were equal to the Termination Price. The Other Member .shall hav'e a period of forty-five 
(45) days after the receipt of the Termination Notice within which to notify’ (he Terminating Member in
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writing (the “Reply Kotice”) whether the Other Member shall either (i) sell to the Terminatirig Member 
all of its Units, or (ii) purchase all of the Tenmnating Member’s Units. In the event that the Reply Notice 
is not so given prior to the expiration of the fort>'-five (45) day period by the Other Member, then it shall 
be conclusively presumed that the Other Member ha.s agreed to sell all of its Units to the Terminating 
Member, and the 'rerminaiing Member shall purchase all of the Other hfember’s Units for the amount set 
forth in clause (ii) of this Section 9.10(b).

(b) The purchasing Member shall pay to the selling Member the purchase price, as 
determined in Section 9.10(b), in cash not later than one hundred eighty (180) days after the earlier to 
occur of (i) receipt of the Reply Notice or (ii) the passage of the forty-five (45) day period described in 
Section 9.10(b).

SECTION 10 - DISSOLUTION AND WINDING UP 

lO.i Dissolution Evente.

(a) Dissolatinn. The Company shall dissolve and shall commence winding up and 
liquidating upon the first to occur of any of the following (each a “Dissolution Event”); (i) the unanimous 
vote of the Members to dissolve, %Tnd up, and liquidate &e Company; (ii) a judicial determination that 
an event has occuned that makes it unlawful, impossible or impractical to carry on the Business. The 
Members hereby agree that, notwid^tanding any provision of the Act, the Company shall not dissolve 
prior to the occurrence of a Dissolution Event.

(b) Ueconstitufion. If it is determined, by a court of competent jurisdiction, that the 
Company has dissolved prior to the occurrence of a Dissolution Event, then within an additiotial ninety 
(90) days after such determination (the ‘‘Reconstitution Period”), all of the Members may elect to 
reconstitute the Company and continue its business on the same terms and conditions set forth in this 
Agreement by fonning a new limited liability company on terras identical to those set forth in this 
Agreement. Unless such an election is made within the Reconstitution Period, the Company shall 
liquidate and wind up its affairs in accordance \vith Section 10.2 hereof. If such an election is made 
within the Reconstitution Period, then;

(i) The reconstituted limited liability company shall continue until the 
occurrence of a Dissolution Event as provided in this Section 10.1(a);

(ii) Unless otherwise agreed to by a majority of the Members, the Certificate 
and this Agreement shall automatically constitute die Certificate and Agreement of such new Company. 
All of the assets and liabilities of the dissolved Company shall be deemed to have been automatically 
assigned, assumed, conveyed and transferred to the new Company. No bond, collateral, assumption or 
release of any Member’s or the Company’s liabilities shall be required; provided that ftie right of the 
Members to select successor managers and to reconstitute and continue the Business shall not exist and 
may not be exercised unless the Company has received an opinion of counsel that the exercise of the right 
would not result in the loss of limited liability of any Member and neither the Company nor the 
reconstituted limited liability company would cease to be treated as a partnership for federal income (ax 
purposes upon the exercise of such ri^t to continue.

10*2 Winding Up. Upon the occui-rence of.(i) a Dissolution Event or (ii) the determination by 
a court of competent jurisdiction that the Company has dissolved prior to the occurrence of a Dissolution 
Ev^t (unless the Company is reconstituted pursuant to Section 10.1(b) hereof), the Company shall 
continue solely for the purposes of vrinding up its affairs in an orderly manner, liquidating its assets, and 
satisfying the claims of its creditors and Members, and no Member shall take any action that is 
inconsistent with, or not necessary to or appropriate for, the winding up of the Company’s business asid 
affairs, provided that all covenants contained in this Agreement and obligations provided for in this 
Agreement shall continue to be ftilly binding upon the Members until such time as the Properly has been 
distributed pursuant to this Section 10.2 and the Certificate has been canceled pursuant to the Act. The 
Liquidator shall be responsible for overseeing the winding up and dissolution of the Company, which 
winding up and dissolution shall be completed within ninety (90) days of the occuiTence of the
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Dissolution Event and within ninot>' (90) daj^s after the last day on wl\ich the Company may be 
reconstitiited pursuant to Section U).l(b) hereof, The Liquidator shall take Ml account of the Company’s 
liabilities and Property and shall cause the Property or the proceeds from the sale thereof (as determmed 
pursuant to Section 10.9 hereof), to the extent sufficient therefor, to be applied and distributed, to the 
maximum extent permitted by law, in the following order:

(a) First, to creditors (including Members and Managers who are creditors, to the extent 
otherwise permitted by law) in satisfaction of all of the Company’s Debts and other liabilities (whether by 
payment or the making of reasonable provision for payment thereof), otlwi than liabilities for which 
reasonable provision for payment has been made and liabilities for distribution to members under Section. 
18-601 or 18-604 of the Acti

(b) Second, except a.s provided in this Agreement, to members and former Members of the 
Company in satisfaction ofliabilities for distribution under Sections 18-601 or 18-604 of the Act; and •

(c) The balance, if any, to the Members in accordance with the positive balance in dieir 
Capital Accounts, after giving effect to all contributions, distributions and allocations for all periods.

TSlo Member or Manager shall receive additional compensation for any services performed 
pursuant to this Section 10.

10.3 Compliance With Certain Requirements of Regulatloas; Deficit Capital Accounts. 
In the event the Company is “liquidated” within the meaning of Regulations Section l.704-l(b)(2)(ii)(g), 
(a) dis&ibutions shall be made pursuant to this Section 10 to the Membei's who have positive Capital 
Accounts in compliance with Regulations Section 1.704-I(b)(2)(ii)(b)(2). If any Member has a deficit 
balance in his Capital Account (after giving effect to all contributions, distributions and allocations for all 
Allocation Years, including the Allocation Year during which such liquidation occurs), such Member 
shall have no obligation to make any contribution to the capital of the Company with respect to such 
deficit, and .such deficit shall not be considered a debt owed to the Company or to any other Person for 
any purpose whatsoever. In the discretion of the Liquidator, a pro rata portion of the distributions that 
would otherwise be made to the Members pursuant to this Section 10 maybe:

(a) Distributed to a tru.st established for the benefit of the Members for the purposes of 
liquidating Company assets, collecting amounts owed to the Company, and. paying any contingent or 
unforeseen liabilities or obligations of the Company. The assets of any such trust shall be distributed to 
the Members from time to time, in the reasonable discretion of the Liquidator, in the same proportions as 
the amount di.stributcd to such trust by the Company would otherwise have been distributed to the 
Members pursuant to Section 10.2 hereof; or

(b) Withheld to provide a reasonable reserve for Company liabilities (contingent or 
otherwise) and to reflect the unrealized portion of any installment obligations owed to the Company, 
pfovided that such witliheld amounts shall be distributed to the Members as soon as practicable.

10.4 Deemed Distribution and Recontributloq. Notwithstanding any other provision of this 
Section 11, in tire event the Company is liquidated within the meaning of Regulations Section 1.704- 
1 (b)(2)(ii)(g) but no Dissolution Event has occurred, the Property shall not be liquidated, the Company’s 
Debts and other liabilities shall not be paid or discharged, and the Cxnnpany’s affairs shall not be wound 
up. Instead, solely for federal income tax purposes, the Company shall be deemed to ha^'e distributed the 
Property in-kind to the Members, who shall be deemed to have t^en subject to all Debts of the Company 
and other liabilities all in accordance wtith their respective Capital Accounts. Immediately thereafter, the 
Members shall be deemed to have recontributed the Property in-kind to the Company, wliich shall be 
deemed to have taken subject to all such liabilities.
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10.5 Rights of Members. E?:ccpt as otherwise provided in this A^eement, eaoh Member sMU 
look solely to the Property of the Company for the return of its Capital Contribution and has no right or 
power to demand or receive Properiy othei- than cash from the Company. If the assets of the Company 
remaining after payment or discharge of the debts or liabilities of the Company are insufficient to return 
such Capital Contribution, the Members shall have no recourse against the Company or any other 
Member or Manager.

10.6 Notice of Rissohition/Terminatiop.

(a) In the event a Dissolution Event occurs or an event occurs that would, but for 
provisions of Section 10,1, result in a dissolution of the Company, the Board shall, within thirty (30) days 
thereafter, provide v.Tittcn notice thereof to each of the Members and to all other parties with whom the 
Company regularly conducts business (as determined in the discretion of the Board) and shall publish 
notice thereof in a newspaper of general circulation in each place in which the Company regularly 
conducts business (as deieniuned in the discretion of the Board),

(b) Upon completion of the distribution of the Company's Property as provided in 
this Section 10, the Company shall be terrainaied, and tire Liquidator shall cause the filing of tite 
Certificate of Cancellation pui'suant to Section 18-203 of the Act and shall take all such other actions as 
may be necessary to terminate the Company,

10.7 Allocations During Period of Liauldatioa. During the period commencing on the first 
day of the Fiscal Year during which a Dissolution Event occurs and ending on the date on which all of the 
assets of the Company ha\'c been distributed to the Members pursuant to Section iO.2 hereof (the 
“Liquidation Period”), the Members shall continue to share Profits, Losses, gain, loss and other items of 
Company income, gain, loss or deduction in the maimer provided in Section 3 hereof.

10.8 Character of Idmudatins Distributions. All payments made in liquidation of the 
interest of a Mcmbei- in the Company shall be made in exchange for the interest of such Member in 
Property pursuant to Section 736(b)(1) of the Code, including the interest of stich Member in Company 
goodwill.

10.9 The Liquidator.

(^) PeilBitioD. ITte “liquidator” shall mean a Person appointed by the Board to 
oversee the liquidation of the Company.

(^) Fees. The Company is authorized to pay a reasonable fee to the Liquidator for its 
services performed pursuant to this Section 10 and to reimburse the Liquidator for its reasonable costs and 
expenses incurred in performing those services.

(c) Indemnification. The Company shall indemnify, save haimless, and pay all 
judgments and claims against such Liquidator or any officers, directors, agents or employees of the 
Liquidator relating to any liability or damage incurred by reason of any act performed or omitted to be 
performed by the Liquidator, or any officers, directors, agents or employee,? of the Liquidator in 
connection with the liquidation of the Company, including reasonable attorneys’ fees incurred by the 
Liquidator, officer, director, agent or employee in connection with the defense of any action based on any 
such act or omission, which attorneys’ fees may be paid as incurred, except to the extent such liability or 
damage is caused by the ftmid, intentional misconduct of, or a knowing violation of the laws by the 
Liquidator which was material to the cause of action,

10.10 Form of Lirmidating Distributions. For purposes of making distributions required by 
Section 10.2 hereof, the Liquidator may determine whether to distribute all or any portion of the Propert>’ 
in-kmd or to sell all or any portion of the Property and distnbute the proceeds thei-efrom.
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SECTION 11 - POWER OF ATTORNEY

11.1 Manag&yg as Attornevs-In-Fact. Each Member hereby makes, constitutes, and appoints 
each Manager, severally, with full power of substitution and resabsticution, its true and attorney-in- 
fact for it and in its name, place, and stead and for its use and benefit, to sign, execute, certify, 
acknowledge, .sweai’ to, file, publish and record (i) all certificates of formatioji, amended name or simnar 
certificates, and othei- certificaies and instruments (including counterparts of tliis Agreement) which the 
Board may deem necessary to be filed by the Company under the laws of the State of Delaware or any 
other jurisdiction in which the Company is doing or intends to do business; (ii) any and all amendments, 
restatements or changes to this Agreement and the instruments described in clause (i), as now or hereafter 
amended, which the Board may deem necessary to effect a change or modification of the Company in 
accordance with the terms of this Agreement, including, without limitation, amendments, restatements or 
changes to reflect (A) any amendments adopted by the Members in accordance with the terms of this 
Agreement, (B) the admission of any substituted Member and (C) the disposition by any Member of its 
interest in the Company; (iii) all certificates of cancellation and other instruments which the Board deems 
necessary or appropriate to effect the dissolution and termination of the Company pursuant to the terms of 
this Agreement and (iv) any other instrument which is now or may hereafter be req.uircd by law to be filed 
on behalf of the Company or is deemed necessary by the Board to carry out fully the provisions of this 
Agreement in accordance with its terms. Each Member authorizes each such attorney-in-fact to take any 
further action which such uttomey-in-fact shall consider necessaiy in connection with any of the 
foregoing, hereby giving each such attorney-in-fact full power and authority to do and perform each and 
every act or thing whatsoever requisite to be done in connection with the foregoing as ttiUy as such 
Member might or could do personally, and hereby ratify and confuTU all that any such attomey-ia-faci 
shall lawfully do, or cause to be done, by ^^rtue thereof or hereof.

11.2 Nature of Special Power. The power of attorney granted to each Manager pwsuant to 
this Section 12:

(a) Is a special power of attorney coupled with an interest and is irrevocable;

(b) May be exercised by any such attorney-in-fact by listing the Members executing 
any agreement, certificate, instrument, or other document with the single signature of any such attomey- 
in-fact acting as attomey-in-fact for such Members; and

(c) Shall survive and not be affected by the subsequent Bankruptcy, insolvency, 
dissolution, or cessation of existence of a Member and shall survive the delivery of an assignment by a 
Member of the whole or a portion of its interest in the Company (except that where the assignment is of 
such Member’s entire interest in the Company and the assignee, with the consent of the other Members, is 
admitted as a substituted Member, the power of attorney shall survive the delivery of such assignment for 
the sole purpose of enabling any such attomey-in-faci to effect such substitution) and shall extend to such 
Member’s, or assignee’s successors and assigns.

SECTION 12 - MISCELLANEOUS

12.1 Notices: Any notice, payment, demand, or communication required or permitted to be 
given by any provision of this Agreement shall be in writing and shall be deemed to have been delivered, 
given, and received for all purposes (i) if deli\’ered personally to the Person or to an officer of the Person 
to whom the same is directed, or (ii) when the same is actually received, if sent either by registered or 
certified mail, postage and charges prepaid, or by facsimile, if such facsimile is followed by a bard copy 
of the facsimile communication sent promptly thereafter by registered or certified mail, postage and 
charges prepaid, addressed as follows, or to such other address as such Person may from time to time 
specify by notice to the Members and Managers: (a) if to the Company, to the address determined 
pui-suant to Article \ hereof; (b) if to the Managers, to the address set forth in Article 4 hereof; or (c) If to 
a Member, to the address set forth in Section 2.1 hereof, or on the counterpart/joinder.
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12.2 Bindiaiz Kffbct/Incorporation bv Refercuce/Coastritctlon/HeadingsA^arlation of 
Terms: Except as othervsdse provided in this Agreement, every covenant, term, and provision of this 
Agreement shall be binding upon and inure to the benefit of the Members and tlieit respective successors, 
transferees, and assigns. Every covenant, term, and provision of this Agreement shall be consti-aed 
simply according to its fair meaning and not strictly for or against any Member. Section and other 
headings contained in this .Agreement are for reference purposes only and arc not intended to describe, 
inteipret, define, or limit the scope, extent, or intent of this Agreement or any provision hereof. All terms 
and any variations thereof shall be deemed to refer to masculine, feminine, orncuicr, singular or plural, as 
the identity of the Person or Pei'sons may require. Every exhibit, schedule, and other appendix attached to 
this Agreement and referred to herein is not incorporated m this Agreement by reference unless this 
Agreement expressly otherwise protides,

12.3 Time: In computing any period of time pursuant to this Agreement, the day of the act, 
event or default from which the designated period of time begins to run shall not be included, but the time 
shall begin to run on the next succeeding day. The last day of the period so computed shall be included, 
unless it is a Saturday, Sunday or legal holiday, in w-hich event the period .shall run until the end of the 
next day which is not a Saturday, Sunday or legal holiday.

Severability; Except as otherwise provided in the succeeding sentence, every pronsion 
of this Agreement is intended to be severable, and, if any term or provision of this .Agreement is illegal or 
in\^lid for any reason whatsoever, such illegality or invalidity shall not affect the validity or legality of 
the lemainder of this Agreement. The preceding sentence of this Section 12.6 shah be of no force or 
effect if the consec|uence of enforcing the remaindei' of this Agreement without such illegal or invalid 
term or provision would he to cause any Member to lose the material benefit of its economic bargain.

12-S Governing LawAVaiver of Jury Trial/Specific Performance: The laws of the State of 
Delawai-e shall govern the validity of this Agreement, the con.atruction of its term.s, and the interpretation 
of ihe rights and duties arising hereunder. Each of the Members irrevocably waives to the extent 
permitted by law, all rights to trial by jury and all rights to immunity by sovereignty or otherwise in any 
action, proceeding or counterclaim arising out of or relating to this Agreement. Each Member agrees with 
the other Members that the other Membei's would be irreparably damaged if any of the provisions of this 
A^eement ai-e not performed in accordance with their specific terms and chat monetary damages w'ou'd 
not provide an adequate remedy in such event. Accordingly, it is agreed that, in addition to any other 
remedy to which the non-breaching Members may be entitled, at law or in equity, the non-breaching 
Members shall be entitled to injunctive relief ro prevent breaches of the provisions of this Agreement and 
specifically to enforce the terms imd provisions hereof in any action instituted in any couit of tlic United 
States or any state thereof having subject matter jurisdiction thereof,

12.6 iVoa-Confideptia] Transaction: Notwithstanding anything herein to the conirary, any 
party to this Agreement (and any employee, representative, or other agent of any party to this Agreement) 
may disclose to any and all persons, without limitation of any kind, the tax treatment and tax structure of 
the transactions contemplated by this Agreement and all materials of any kind (including opinions or 
other tax analyses) that are provided to it relating to such tax treatment and tax structure; provided 
however, that any such information shall be kept confidential to the extent required to comply with any 
applicable federal or state securities laws.

12.7 Tax Treatment; Notwithstanding anything contained in this Agi'eement to the contrary, 
(i) each Manager and Member shall each take any and all actions, and shall make all elections which are 
or may be required in order to ensure that the Company is treated as a “partnership” for federal and state 
tax purposes, and (ii) no Manager or Member shall take any action or make any election whatsoever 
which IS or may be deemed to be inconsistent or contrary to the characterization and/or treatment of the 
Company as a “partnership” for federal and state tax purposes, ox which results in the Company not being 
treated as a partnership for federal and state tax purposes.
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12.8 Counterpart Kxecntto«/yacsimlle and ElectTopk Copies Permitted; This Agreement 
may be executed m any niimber cT coiimcrparts with the same elTect as if all of the Members liad signed 
the same document. All counterparts shall be construed together and shall constitute one agreement 
Facsimile copies or other similar electronic dam or image of the executed document shall be equal to an 
origintilly executed version of the same.

IN WITNIESS WHKREOF, the parties have executed and entered into this Agreement of the 
Company as of the day first above set forth.

signatures below
Pealt Tower, LLC

Limited Liability Company ODcrating Agreement
Signed and agreed to, as of the Kffective Date, by and among:

Progress Tel
By:rT'

mmuQieaJioii5;Corpomlioii, a Florida corporation

Name:
Title: _
Date; Vn /

Member. Peak Tower Investors, LLC, a California limited liability company
By:__
Name: tg.
This:
Date; Hs^
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EXHIBIT A - DEFINITIONS
Capitalized words and phrases used in this Agreement have the following meanings:

“Accepting Offerees” shall have the meaning set forth in Section 9.4(d) hereof.
“Act” means the Delaware Limited Liability Company Act, 6 Del. C. §18-101, et seq., as 

amended from time to lime (or any corresponding provisions of succeeding law).

“Additional Capital Call Notice” has the meaning set forth in Section 2.3.
“Additional Capital Contributions” means, with respect to each Member, tlie Capital 

Contributions made by such Member pursuant to Section 2.3 hereof. In the e vent Units aie Transfen-ed in 
accordance with the terms of this Agreement, the transferee shall succeed to the Additional Capital 
Contributions of the transferor to the extent they relate to the Transferred Units.

“Adjusted Capital Account Deficit” means, with respect to any Member, the deficit balance, if 
any, in such Member's Capital Account as of the end of the relevant Allocation Year, after giving effect 
to the following adjustments:

(i) Credit to such Capital Account any amounts which such Member is 
deemed to be obkg.Ued to rcstoie piirsuant to the penultimate sentences in Sections 1.704-2(g)(l) and 
1.704-2(i)(5) of the Regulations; and

(ii) Debit to such Capital Account the items described in Sections 1.704-- 
l(b)(2)(ii)(d)(0, 1.704-l(b)(2}(ii)(£/)C5) and 1.704-1 (b)r2)(ii)(r0(d) of the Regulations.

The foregoing definition of Adju.stcd Capital Account Deficit is intended to comply with the 
provisions of Section 1.704-1 (b)(2)(ii)(d) of the Regulations and shall be interpreted consistently 
tliercwith.

“Affiliate” means, with respect to any Person (i) any Pei-son directly or indirectly controlling, 
controlled by or undei' common control with such Pei’son (ii) any officer, director, general partner, 
member or trustee of such Person or (iii) any Person who is an officer, director, general partner, member 
or trustee of any Person described in clauses (i) or (ii) of this sentence. For purposes of this definition, the 
Kims “controlling,” "controlled by” or “under common control wth” shall mean the possession, direct or 
indirect, of the power to direct or cause the direction of the management and policies of a Person or 
entity, wliether through the ownership of voting securities, by contract or otherwise, or the power to elect 
at least fifty percent (50%) of the directors, managers, general partners, or persons exercising similar 
authority with respect to such Person or entities.

“Agreement” means this Limited Liability Company Agreement of Peak Tower, LLC, including 
all Exhibits and Schedules attached hereto, as amended from time to time. Words such as “herein,” 
“hereinafter,” “hereof,” “hereto” and “hereunder” refer to this Agreement as a whole, unless the context 
odierwise requires.

“Allocation Year” means (i) the period cojnmencing on the Effective Date and ending on 
December 31, 2010, (ii) any subsequent twelve (12) month period commencing on January I and ending 
on December 31 or (iii) any portion of ihe period described in clauses (1) or (ii) for which the Company is 
required to allocate Profits, Losses and other items of Company income, gain, loss or deduction pursuant 
to Section 3 hereof.

“Acquiror” has the meaning set forth in Section 9.11 hereof

“Bankruptcy” means, with respect to any Person, a “Voluntary Bankruptcy” or an “Involuntary 
Bankruptcy.” A “Voluntary Bankruptcy” meajis, with respect to ^y Person (i) the inability of such 
Person generally to pay its debts as such debts become due, or an admission in writing by such Person of 
its inability to pay its debts generally or a general assignment by such Person for the benefit of creditors,
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(ii) the filing of any pediion or answer by such Person seeking to adjudicate iUelf as baitkrupl or 
insolvent, or seeking for itself any liquidation, winding up, reorganization, arrangement, adjustment, 
protection, relief, or composition of such Person or its debts under any law relating to bankruptcy, 
insolvency or reorganization or relief of debtors, or seeking, consenting to, or acquiescing in tltc entry of 
an order for relief or the appcintmeoi of a receiver, trustee, custodian or other similar official for such 
Person or for any substantial part of its Property or (iii) corporate action taken by such Person to authorize 
any of ihe actions set forth above. An “Involuntaiy Bankruptcy” means, widi respect to any Person, 
without the consent or acquiescence of such Person, the entering of an order for relief or approving a 
petition for relief or reorganization or any other petition seeking any reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or other similar relief under any present or future 
bankruptcy, insolvency or similai' statute, law or regulation unless .such proceeding is not terminated 
within one hundred eighty days (180) or the filing of any such petition against such Person which petition 
shall not bo dismissed vdi'nin one hundred eighty (180) days, or without the consent or acquiescence of 
such Person, the entering of an order appointing a trustee, custodian, receiver or liquidator of such Person 
or of all or any substantial part of the Property of such Person which order sl-mll not be dismissed within 
one hundred eighty (180) days.

“Boai'd” or “Board of Managers” has the meaning set foith in Section 4.1 hereof.

“Business” means the development, construction and leasing of telecommunications towers and 
inonopoles (i.e-, antennae towers).

“Business Day” means a day of the year on which banks are not required or authorized to close 
in New York, New Y ork.

“Capital Account” means, with respect to any Member, the Capital Accoiml maintained for such 
Member in accordance wdth the following provisions'.

(i) To each Member’s Capital Account there shall be credited (A) such 
Member’s Capital Contributions, (B) such Member’s distributive share of Profits and any items in the 
nature of income or gain which are specially allocated pursuant to Section 3 Or Section 4 of Exhibit B 
hereof, and (C) the amount of any Company liabilities assumed by such Member or which are secured by 
any Property distributed to such Member, The principal amount of a promissory note which is not readily 
traded on an established securities market and which, is contributed to the Company by the maker of the 
note (or a Member related to the maker of the note within the meaning of Regulations Section 1.704- 
1 (b)(2)(ii)(c)) shall not be included in the Ca])ital Account of any Member until the Company makes a 
ta.xable disposition of the note or until (and to the extent) principal payments are made on the note, all in 
accordance with Regulations Section 1.704-1 (b)(2)(iv)(d)(2);

(ii) To each Member’s Capital Account there shall be debited (A) the 
amount of money and the Gross Asset Value of any Property distributed to such Member pursuant to any 
provision of this Agreement, (B) such Member’s distributive shai'c of l.osses and any itenrs in the nature 
of expenses or losses which are specially allocated pursuant to Section 3 or Section 4 of Exhibits hereto, 
and (C) the amount of any liabilities of such Member assumed by the Comv>any or which are secured by 
any Property contributed by such Member to the Company;

(iii) In. the event Units are Transferred in accordance with the terms of this 
Agreement, the transferee shall succeed to the Capital Account of the transferor lo the extent it relates to 
the Transfened Units; and

(iv) hi determining the amount of any liability for purposes of subparagraphs 
(i) and (li) above there shall be taken into account Code Section 752(c) and any other applicable 
provisions of the Code and Regulations.
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The foregoing provisions and the other provisions of this Agreement relating to the maintenance 
of Capital Accounts are intended to comply with Regulations Section 1.704-l(b), and shall be interpreted 
and applied in a manner consistent with such Regulations. In the event the Board shall determine that it is 
prudent to modify the manner in which the Capital Accounts, or any debits or credits thereto (including, 
without limitation, debits or credits relating to liabilities which are secured by contributed or distributed 
property ox v/hich are assumed by the Company or any Members, ai‘e computed in order to comply with 
such Regulations, the Board may make such moditicQUon,provided that it ks not likely to have a material 
effect on the amounts distributed to any Person pursuant to Section 11 hereof upon die dissolution of the 
Company. The Board also shall (i) make any adjustments that are necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of capital reflected on the 
Company’s balance sheet, as computed for book purposes, in accordance with Regulations Section 1.704- 
l(h)(2)(iv)(q), and (ii) make any appropriate modifications in the event unanticipuled events might 
otherwise cause this Agreement not to comply with Regulations Section 1.704-1 (b).

“Capital Contributions” means, with respect to any Member, the amouni of money and the 
initial Gross Asset Value of any Property (other than money) contiibuted to the Company with respect to 
the Units in the Company held or purchased by such Member, including Additional Capital 
Contributions.

“Certificate” means the certificate of formation filed with the Secretary of State of the State of 
Delaware pursuant to tiie Act as originally executed and amended, modified, su[)piemented, or restated 
from time to time, as the context requires.

“Certificate of Cancellation” means a certificate filed in accordance with 6 Del C.§ 18-203,

“Code” means the United States hitemal Revenue Code of 1986, a? amended from rime to time.
“Company” means the limited liability company formed pursuant to this Agreement and the 

Certificate and the limited liability company continuing the business of this Company in the event of 
dissolution of the Company as herein provided.

“Debt” means (i) any indebtedness for borrowed money or tlie deferred purchase pries of 
properly as evidenced by a note, bonds, or other instruments, (ii) obligations as lessee under capital 
leases, (iii) obligations secured by any mortgage, pledge, security interest, encumbrance, lien or charge of 
any kind existing on any asset owned or held by the Company whether or not the Company has assumed 
or become liable for the obligations secured hereby, (iv) any obligation under any interest rate swap 
agreement, (v) accounts payable and (vi) obligations under direct or indirect guarantees of (including 
obligations (contingent or otherwise) to assure a creditor against loss in respect of) indebtedness or 
obligations of the kinds referred to in clauses (i), (ii), (iii), (iv) and (v), above provided that Debt shall not 
include obligations in respcci of any accounts payable that are incurred in the ordinary course of the 
Company’s business and are not delinquent or are being contested in good faith by appropriate 
proceedings.

“Depredation” means, for each Allocation Year, an amount equal to the depreciation, 
amortization, or other cost recovery deduction allowable with respect to an asset for such Allocation 
Year, except that if the Gross Asset Value of an asset differs from its adjusted basis for federal income tax 
puiposes at the beginning of such Allocation Year, Depreciation shall be an amount which bears the same 
ratio lo such beginning Gross Asset Value as the federal income tax depreciation, amortization, or other 
cost-recovery deducrion for such Allocation Year bears to such beginning adjusted tax basis; provided, 
however, that if the adjusted basis for federal income tax purposes of an asset at the beginning of such 
Allocation Year is zero, Depreciation shall be determined with reference to such beginning Gross Asset 
Vahie using imy reasonable method selected by the Board.

“Dissolution Event” has the meaning set forth in Section 10.1 hereof,
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“Effective Date” means the date hemof.
“Firm Offer” has the meaning set forth in Section 9.4(b) hereof.
“Fiscal Quarter” means (i) tlie period commencing on tlie Effective Date and ending on 

December 31, (ii) any subsequent three-month period commencing on each of July I, October 1, January 
1 and April I and ending on the last date before the next such date and (iii) the period commencing on the 
immediately preceding January 1, April I, July 1, or October I, as the case may be, and ending on the 
date on which all Property is distributed to th.e Members pursuant to Section 10 hereof.

“Fiscal Year” means (i) the period commencing on the Effective Date and ending on December 
31, (ii) any subsequent tivelve-month period commencing on January 1 and ending on December 31; and 
(iii) the period commencmg on the immediately preceding January' 1 and ending on the date on which all 
Property is distributed to the Members pursuant to Section 10 hereof.

“Funding Member” has the meaning set forth m Section 2.3(b) hereof.
“GAAP” means generally accepted accounting principles m effect in the United States of 

America from time to time.
“Gross As-vet Value” means with respect to any asset, the asset’s adjtisted basis for federal 

income tax purposes, except as follows;
(i) The initial Gross Asset Value of any asset contributed by z Member to 

the Company shall be the gross fair market value of such asset, as determined by the Board provided that 
the initial Gross Asset Values of the assets contributed to the Company pursuant to Section 2.1 hereof 
shall be as set forth in such section;

(ii) The Gross Asset Values of all Company assets shall be adjusted to equal 
theu- respective gross fair nuirket values (takiitg Code Section 7701(g) into account), as determined by the 
Board as of the following times: (A) the acquisition of an additional interest in the Company by any new 
or existing Member in exchange for more than a de minimis Capital Contributioit or in connection with 
the performance of services; (B) the distribution by the Company to a Member of more than a de minimis 
amount of Company property as con.sideration for an interest in the Company; and (C) the liquidation of 
the Company within the meaning of Regulations Section 1.704-l(b)(2)(ii)(g),/?/'<?viit/e’</ that an adjustment 
described in clauses (A) and (B) of this paragraph shall be made only if the Board reasonably determines 
that such adjustment is necessary to reflect the relative economic interests of the Members in the 
Company;

(ill) The Gross Asset Value of any item of Company assets distributed to any 
Member shall be adjusted to equal the gross fair market value (taking Code Section 7701(g) imo account) 
of such asset on the date of distriburion as determined by the Board; and

(iv) The Gross Asset Values of Company assets shall be increased (ox 
decreased) to reflect any adjustments to the adjusted basis of such assets pursuant to Code Section 734(b) 
or Code Seciion 743(b), but only to’the extent that such adjustments arc taken into account in determining 
Capital Accounts pursuant to Regulations Section l.704-l(b)(2)(iv){m) and subparagraph (vi) of the 
definition of “Profits” and “Losses” or Section 3.3(c) htTeof; provided, however, that Gross Asset Values 
shall not be adjusted pursuant to this subparagraph (iv) to the extent that an adjustment pursuant to 
subparagraph (it) is required in connection with a txaixsaction that w’ould otherwise result in an adjustment 
pursuant to ihis subparagraph (iv),

If the Gross Asset Value of uu. asset has been determined or adjusted pursuant to subparagraph (ii) 
or (iv), such Gross Asset Value shall thereafter be adjusted by die Depreciation taken imo account with 
respect to such asset, for purposes of computing Profits and Losses,

“Involuntary Bankruptcy” has the meaning set forth in the definition of Bankruptcy.
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“Issuance has the meaning set forth in Section 3(b) of Exhibit B hereto.

“Liquidation ‘Period” has the meaning set forth in Section 10.7 hereof.
“I/iquidator” has the meaning set forth in Section 10.9(a) hereof.
“Losses” has the meaning set forth in the definition of‘'Profits” and “Losses.”

“Manager” means any of the individuals elected by the Members to serve on the Board and 
“Managers” means ail of such individuals.

“Member” (or collectively, “Members”) means any Person (1) (i) who is referred to as such in 
the introductory paragraph of this Agreement, (it) who has become a substituted Member pursuant to the 
terms of this Agreement, or (hi) who has been issued Unrestricted or Restricted Units and has been 
admitted as a Member, and (2) who has not ceased to be a Member.

“Member Nonrecourse Debt” has the same meaning as the term “partner nonrecourse debt” in 
Section 1.704-2(b)(4) of the Regulations.

“Member Nonrecourse Debt Minimum Gain” means an amount, with respeci to each Member 
Nonrecourse Debt, equal to the Company Minimum Gain chat would result if such Member Nonrecourse 
Debt were treated as a Noni'ecourse Liability, dcLermined in accordance wiih Section 1,704-2(i)(3) of the 
Regulations.

“Member Nonrecourse Deductions” has the same meaning as the tenn “partner nonrecourse 
deductions” in Sections 1.704-2(i)(l) and 1.704-2(i)(2) of the Regulations.

“Net Cash Flow” means the gross cash proceeds of the Company less the portion thereof used to 
pay or establish reserves for all Company expenses, debt payments, capital improvements, replacements, 
and contingencies, all as determined by the Board. "Net Cash Flow” shall not be reduced by depreciation, 
amortizahon, cost recoveiy deductions, or similar allowances, but shall be increased by any reductions of 
reserves previously established, pursuant to the first sentence of this definition.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of the 
Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the Regulations.

“Notice Members” has the meaning set forth in Section 9,1 hereof.
“Offer Notice” has the meaning set forth in Section 9.4(b) hereof.

“Offerees” has the meaning set forth in Section 9.4(b) hereof.
“Offer Period” has the meaning set forth in Section 9.4(c) hereof.

“Offer Price” has the meaning set forth in Section 9.4(a) hereof.

“Offered Units” has the meaning set forth in Section 9.4 hereof.

“Operating Committee” has the meaning set forth in Section 4.3 hereof.

“Operating Budget” has the meaning set forth in Section 4.3 hereof.

“Operating Plan” has the meaning set forth in Section 4.'3 hereof
“Original Capital Contribution” has the meaning set forth in Section 2.1 hereof.

“PTP’ means Peak Tower Investors, LLC, a California limited liability company.

“Other Members” has the meaning set fonh in Section 9.10(b) hereof
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“Parent’^ means any corporation, partnership, joint venture, limited liability company, 
association or other e^ntity that, uith respect to such Person, owns, directly or indirectly, fitly percent 
(50%) or move of the outstanding equity securities or interests, the holders of which are generally entitled 
to vole for die election of the board of directors or other governing body of such entitj-.

^‘Percentage Interest” means, with respect to any Member as of any date, the ratio (expressed as 
a percentage) of the ntiraber of (in its held by such Member on such date to the aggregate Units held by all 
Members on such date, The Percentage Interest of each Member immediately after the Effective Date is 
set forth in Section 2.1 hereof.

•permitted Transfer” has the meaning set forth in Section 9.2 hereof.

“Person” means any individual, Company (whethei- general or limited), limited liability 
company, cotporalion, trust, estate, association, nominee or other entity.

“Profits” and “Losses” mean, for each Allocation Year, an amount equal to the Company’s 
taxable income or loss for such Allocation Year, dcieiTnined in accordance with Code Section 703(a) (for 
uiis purpose, all items of income, gain, lo.ss, or deduction required to be stated separately pursuant to 
Code .Section 703(a)(1) shall be included in taxable income or loss), with the following adjustments 
(without duplication);

(i) Aii>- income of the Company that is exempt from federal income tax and 
not othervrise taken into account in computing Profits or Losses pursuant to this definition of “Profits” 
and “Losses” shall be added to such taxable income or loss;

(ii) Any expenditures of the Company described in Code Section 
705(a)(2)(B) or treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1.704- 
l(b)(2XiY)(i), and not otherwise taken into account in computing Profits or Losses pursuant to this 
definition of “Profit” and “Lossexs' shall be subtracted from such taxable income or los.s;

(iii) In the event the Gross Asset Value of any Company asset is adjusted 
pui*suant to subparagraphs (ii) or (iii) of the definition of Gross Asset Value, the amount of such 
?.dju3tment shall be treated as an item of gain (if the adjustment increases the Gross Asset Value of the 
asset) or an item of loss (if die adjustment decreases the Gross Asset Value of the asset) from the 
disposition of .such asset and shall be taken into account for purposes of computing Profits or Losses;

(iv) Gain or loss resulting from any disposition of Property vsdih respect to 
which gain or loss is recognized for federal income tax purposes shall be computed by reference to the 
Gross A.sset Value of the Property disposetl of, notwithstanding that the adjusted tax basis of such 
Property differs from its Gross Asset Value;

(v) In lieu of the depreciation, amortization, and other cost recovery 
deductions taken into account in computing such taxable income or loss, there shall be taken into account 
Depreciation for such Allocation Year, computed in accordance with the definition of Depreciation;

(vi) To the extent an adjustment to the adjusted tax basis of any Company 
a.ssct pursuant to Code Section 734(b) is required, pursuant to Regulations Section 1.704'(b)(2)(iv)(w)(4i), 
to be taken into account in determining C’apital Accounts as a result of a distribution other than in 
liquidation of a Member’s interest in the Company, the amount of such adjustment shall be treated as an 
item of gain (if Ihe adjustment inci'ea.ses the basis of the asset) or loss (if the adjustment decreases sucii 
basis) from the disposition of such as.set and shall be taken into account for purposes of computing Profits 
or Losses; and

(vii) Notwithstanding any other provision of this definition, any items which 
are specially allocated pui'suant to Section 3 or Section 4 of Exhibit B hereof shall not be taken into 
account in computing Profits or Losses.
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'Ilie amounts of the items of Company income, gain, loss oi' deduction available co be specially 
allocated pursuant to Section 3 and Section 4 of Exhibit B hereof shall be determined by applying rules 
analogous to those set forth in subparagraphs (i) through (vi) aboN'e.

‘•Property” means all real and personal property acquired by the Company, including cash, and 
any improvements thereto, and shall include both tangible and intangible property.

“PTC” means Progress Telecommunications Corporation, a Florida corporation.
“Purchase Offer” has the meaning set forth in Section 9.4(a) hereof.

“Purchaser” has the meaning set forth in Section 9.4(a) hereof.

“Reconstitution Period” has the meaning set forth in Section 10.1 hereof.

“Regtilations” means the Income Tax Regulations, including Temporary Regulations, 
promulgated under the Code, as such regulations are amended &om time to time.

“Regulatory Allocations” has the meaning set forth in Section 4 of Exhibit B hereto.

“Reply Notice” has the meaning set forth in Section 9.10(b) hereof.
“Securities Act” means the Securities Act of 1933, as amended.

“Seller” has ihe meaning set fonh in Section 9.4 hereof.

“Tax Matters Member” has the meaning set forth in Section 7.3(a) hereof.
“Tcrmraatmg Member” has the meaning set forth in Section 9.10(a) hereof.

‘Termination Date” has the meaning set forth in Section 9.10(a) hereof.
“Termination Notice” has the meaning set forth in Section 9.10(a) hereof.
“Termination Price” has the meaning set forth in Section 9.10(a) hereof.
“Transfer” means, as a noun, any voluntary or involuntary transfer, sale, pledge or 

hypothecation or other disposition and, as a verb, voluntarily or involuntarily to transfer, sell, pledge or 
h)p»othecate or otherwise dispose of.

“Onits or Unit” means an ownership interest in the Company including any and.all benefits to 
which the holder of such Units may be entitled as provided in this Agreement, together with all 
obligations of such Person to comply with the terms and provisions of this Agreement.

"Voluntary Bankruptcy” has the meaning set forth in the definition of “Bankruptcy.”
“Wliolly Owned Affiliate” of any Person means an AiTiliate of such Person (i) one hundred 

percent (100%) of the voting stock or beneficial ownership of which is owned directly by such Person, or 
by any Person who, directly or indirectly, owns one hundred percent (100%) of the voting stock or 
beneficial ownership of such Person, (ii) an Affiliate to such Person who, directly or indirectly, owns one 
hundred percent (100%) of the voting stock or beneficial ownership of such Person, and (iii) any Wholly 
Owned Affiliate of any Affiliate described in clause (i) or clause (li).
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EXillBrX B - TAX .ALLOCATIONS
Section I. Profits. Aficr giving effect to the Special allocations set forth in Sections 3 and 4 of this 
SxhibitB. Profits for any Allocation Year shall be allocated to the Members as follows:

(a) First, to the Members in an amount equal to the remainder, if any, of (i) the cumulative 
Losses allocated pursuant to Section 5 of this Exhibit B for all prior Allocation Years, over (ii) the 
cumulative Profits allocated pursuant to this Section 1(a) for all prior Allocation Years;

(р) Second, to the Members in an amount equal to the remainder, if any, of (i) the cumulative 
Lovsses allocated pursuant to Section 2(b) of this Exhibit B for all prior Allocation Years, over (ii) the 
cumulative Profits allocated pursuant to this Section 1(b) tor all prior Allocation Years; and

(с) Thebalance, if any, in proportion to their Percentage Interests.

Section 2. Losses. After giving effect to the special allocations set forth in Sections 3 and 4 of this 
Exhibit B and subject to Section 5 of this Exhibit B. Losses for any Allocation Year stall be allocated;

(a) First, to the Members in an amount equal and proportionate to the remainder, if any, of (i) 
the cumulative Profits allocated pursuant to Section 1(b) of this Exlubit B for all prior Allocation Years, 
over (ii) the cumulative Losse.s allocated pursiiant to this Section 2(a) for all prior Allocation Years; and

(b)
Section 3. 
order;

The balasrce, if any, to the Member's in proportion to their Percentage Interests.

Special Allocntiou.s. The follovving special allocations shall be made in the following

(a) Minimum Gain Chargeback. Except as otherwise provided in Section 1.704-2(0 of the 
Regulations, notwithstanding any other provision of this E>:hibit B. if there is a net decrease in Company 
Minimum Gain during any Allocation Year, each Member shall be specially allocated items of Company 
income and gain for such Ailocadon Year (and, if necessary, subsequent Allocation Years) in an amount 
equal to such Member’s shtue of the net decrease in Company Minimum Gain, determined in accordance 
with Regulations Section 1.704-2(g), Allocations pursuant to the previous sentence shall be made in 
proportion, to the respective amounts required to be allocated to each Member pursuant thereto. 3'he items 
to be so allocated shall be determined in accordance with sections 1.704-2(f)(6) and 1.704-2(j)(2) of the 
Regulations. This Section 3(a) is intended to comply with the minimum gain chargeback requirement in 
Section 1.704-2(1) of the Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gam Chargeback. Except as otherwise provided in Section 1.704- 
2(i)(4) of the Regulations, notivirhstanding any other provision of this Exhibit B. if there is a net decrease 
in Member- Nonrecotirse Debt Minimum Gain attributable to a Member Nonrecourse Debt during any 
Allocation Year, each Member who has a share of the Member Nonrecourse Debt Minimura Gain 
attributable to such Member Nonrecourse Debt, determined in accordance with Section l,704-2(i)(5) of 
the Regulations, shall be specially allocated items of Company income and gain for such Allocation Year 
(and, if necessary, subsequent Allocation Years) in an amount equal to such Member’s share of the net 
decrease in Member Nonrecourse Debt, determined in accordance witlv Regulations Section 1.704-2(iX4). 
Ailocauons pursuant to the pre'/ious sentence shall be made in proportion to the respective amounts 
required to be allocated to each Member pur-suant thereto. The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Regulations. This Section 
3(b) is intended to comply with the minimum gain chargeback requirement in Section 1,704-2(i)(4) of the 
Regulations and shall be interpreted consistently therewith.

(c) Qualified Income Offset. In the er'ent any Member unexpectedly j-eceives any
adjustments, allocations, or distnbutions desciibcd in Sections I.704-l(h)(2)(ii)(^(4), 1,704- 
l(b)(2)(ii)(dj(5), or 1.704-I(b)(2)(ii)(d)(^ of the Regulations, items of Company income and gain shall 
be specially allocated to .such Member in an amount and maimer sufficient to eliminate, to the extent 
required by the Regulations, the Adjusted Capita! Account Deficit of the Member as quickly as possible, 
provided that an allocation pursuant to this Section 3(c) shall be made only if and to the extent that the
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Member would have an Adjusted Capital Account Deficit aftei' all other allocations provided for in this 
Exhibit B have been tentatively made as if this Section 3(c) were not in tlie Agreement.

(d) Gro<i.s Tticomc Anocation. In the event any Nfember has a deficit Capital Account at the 
end of any Allocation Year which is in excess of the sum of (i) the amount such Member is obligated to 
restore pursuant to ti:ie penultimate sentences of Regulations Sections l,704-2(g)(l) and 1.704-2(i)(5), 
each such Member shall be specially allocated items of Company income and gain in the amount of such 
excess as quickly as possible, provided that an allocation pursuant to this Section 3(d) shall be made only 
if ?md to the extent that such Member would have a deficit Capital Accouiit in excess of such sum after all 
other allocations provided for in this Exhibit B have been made as if Section 3(c) and this Section 3(d) 
were not in the Agreement.

(e) Nourcconrse Deductions. Nonrecourse Deductions for any Allocation Year shall be 
specially allocated to the Members in proportion to their rcspccuA's Perceniage hitereste.

({) Member Nonrecourse Deductions. Any Member Nonrecourse Deductions for any 
Allocation Year shall be specially allocated to the Member who bears the economic risk of loss with 
respect to the Member Nonrecourse Debt to which such Member Nonrecourse Deductions are attributable 
in accordance with Regulations Section 1.704-2(i)(l).

(g) Section 754 Adjustments. To the extent an adjustment to the adjusted tax basis of any 
Company asset, pursuant to Code Section 734(b) or Code Section 743(b) is required, pursuant to 
Regulations Section 1.704-l(b)(2)(iv)(m)(2) or 1.704-1 (b)(2)(iv)(si)(.4), to be taken into account m 
determining Capital Accounts as the result of a distribution to a Member in complete liquidation of such 
Member’s interest in the Company, the amount of such adjustment to Capital Accotmts shall be treated as 
an item of gain (if the adjustment increases the basts of the asset) or loss (if the adjustment decreases such 
basis) and such gain or loss shall be specially allocated to the Members in accordance with Uieii interests 
in the Company in the event Regulations Section 1.704-l(b)(2)(iv)(rn)(2) applies, or to the Member to 
whom such disbibution was made in the event Regulations Section i.704-1 (b)(2)(iv)(m)(4) applies.

(h) Allocations Relating to Taxable IssTiance of Company Units. Any income, gain, loss 
or deduction realized as a direct or indirect result of the issuance of Units by the Company to a Member 
(the “Issuance Items”) shall be allocated among the Members so that, to the extent possible, the net 
amount of such Issuance Items, together with all other allocations under this Agreement to each Member 
shall be equal to the net amount that would liave been allocated to each such Member if the Issuance 
Items had not been realized.

(i) Forfeiture Allocations. Id the event of the forfeiture of any substantially nonvested 
Unite that were issued to a Person (after final regulations under Regulation Section 1.704*l(b)(4)(xii) are 
published in the Federal Register (the “Forfeiture Allocation Regs”)) m connection with the 
performance of semces to the Company and with respect to which such Person (“Service Member”) has 
timely elected under Code Section S3(b) to include in tlic Seiwicc Member’s income the difference 
between (i) the fair market value of such Units when issued and (ii) the amount paid for such Units, then 
forfeiture allocations shall be made to the Service Member (consisting of a pro rata portion of each item) 
of gross income and gain or gross deduction and loss (lo the extent such items are available) for the 
taxable year of the forfeiture in a positive or negative amount equal to—

(1) The excess (not less than zero) of the—
(i) Amount of distributions (including deemed distributions under Code Section 752(b) 

and the adjusted tax basis of any property so distributed) to the Service Member witli respect to the 
forfeited Units (to the extent such distributions are not taxable under Code Section 731); ov'cr

(ii) Amounts paid for the Units and the adjusted tax basis of property contributed by the 
Service Member (including deemed contributions under Code Section 752(a)) to the Company with 
respect to the forfeited Units; minus
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(2) The cumulative net income (or loss) allocated to the Service Member with respect to the 
forfeited Units.
For purposes of this Section 3(i), items of income and gain are reflected as positive amounts, and items of 
deduction and loss are rejected as negative amounts. Forfeiture allocations may be made out of the 
Company’s items for the entire taxable year of the forfeiture.

Section 4. Curative Allocations, Tlic allocations set forth in Sections 3(a), 3(b), 3(c), 3(d), 3(c), 
3(f), 3(g) and 5 of this Exhibit B (the “llegclatory Allocations”) are intended to comply with certain 
i-equiretnents of the Regulaiions. It is the intent of the Members that, to the extent possible, all 
Regulntoiy Allocations shall be offset either with other Regulatory Allocations or with special allocations 
of other items of CoTnpany income, gain, loss or deduction pursuant to this Section 4. Therefore, 
notwithstanding any other provision of this Exhibit B (other than the Regulator)' Allocations), the Board 
shall make such offsetting special allocations of Company income, gain, loss or deduction in whatever 
manner it determines appropriate so that, after such offsetting allocations are made, each Member’s 
Capital Account balance is, to the extent possible, equal to the Capital Account balance such Member 
would .have had if the Regulatory Allocations were not part of the Agreement and ail Company items 
were allocated pursuant to Sections 1,2, and 3(h) of this Exhibit B.

Section 5. I.oss imitation. Losses allocated pursuant to Section 2 of this Exhibit B shall not 
exceed the maximum ainoujit of Losses that can be allocated without causing any Member to have an 
Adjusted Capital Account Deficit at the end of any Allooarioji Year. In the event some but not all of the 
Members would have Adjusted Capital Account Deficits as a consequence of an allocation of Losses 
pursuant to Section 2, the limitation, set forth in this Section 5 shall be applied on a Member by Member 
basis and Losses not allocable to any Member as a result of such limitation shall be allocated to the other 
Members in accordance with the positive balances in such Member’s Capital Accounts so as to allocate 
the maximum permissible Losses to each Member under Section 1.704-l(b)(2)(it)(d) of the Regulations.

Section 6. Other Allocation Rules.
(a) For piuposcs of determining the Profits, Losses, or any other items allocable to any 

period, Profits, .Losses, and any such other items shall be determined on a daily, monthly, or other basis, 
as determined by the Board using any permissible method under Code Section 706 and the Regulations 
thereunder.

(b) The Members are aware of the income tax consequences of the allocations made by this 
Exhibit B and hereby agree to be bound by the provisions of this Exhibit B in reporting their shares of 
Company income and loss for income tax purposes.

(c) Solely for purposes of determining a Member’s proportionate share of the “excess 
noni'ccoursc liabilities” of ihe Company svithin the meaning of Regulations Section 1.752-3(a)(3), tlie 
Members’ interests in Com]3a!ty profits are in proportion to their Percentage interests.

To the extent pennitted by Section 1,704-2(h)(3) of the Regulations, the Board shall endeavor to 
treat distributions of Net Cash Flow' as having been made from the proceeds of a Nonrecoui'sc Liability or 
a Member Nonrecom-se Debt only to the exterit that such distributions would cause or increase an 
Adjusted Capital Account Deficit for any Member.

Section?. Code Section 704(c). In -accordance with Code Section 704(c) and the Regulations 
thereunder, income, gain, loss, and deduction w'ith respect to any Property contributed to the capital of the 
Company shall, solely for tax purposes, be allocated among the Members so as to take account of any 
variation between tite adjusted basis of such Property to the Company for federal income tax purposes and 
its initial Gross Asset Value (computed in accordance with the definition of Gross Asset Value) using the 
traditional method. In the event the Gross Asset Value of any Company asset is adjusted pursuant to 
subparagi-aph (ii) of the definition of Gross Asset Value, subsequent allocations of income, gain, loss, and 
deduction with respect to such asset shall take account of any variation between the adjusted basis of such 
asset for federal income tax purposes and it.s Gross Asset Value in the same manner as undei- Code
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Seciioti 704(c) and the Regulations thereunder. Any elections or other decisions relating to such 
allocations shall be made by the Board in any manner that reasonably reflects the purpose and intention, of 
this Agreeraent- Allocations pursuant to this Section 7 are solely for purposes of federal, state, and local 
taxes and shall not affect, or in any way be taken into account in computing, any Member’s Capital 
Account or share of Profits, Losses, other items, or distributions pursuant to any provision of this- 
Agreement.
Section 8. Gain or Loss from Revaluation of Property. In the event the value of Company 
Property is adjusted on the Company’s books to reflect the fair market value in accordance with the 
definition of Gross Asset Value, subsequent allocations of income, gain, loss, and deduction respect 
to such asset shall take account of any variation between the adjusted basis of such property for federal 
income tax purposes and its value on the Compa-ny’s books in the same manner as under Code 
Section 704(c).
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EXHIBIT C

MEMBER NAMES, Ai)DR£SS£S,
CAPITAL CONTRIBUTIONS AND PERCENTAGE INTERESTS

-Naoc‘s uod Ad>ire.ss
Progress Telecommunications 
CoiporalioTi, a Flor da corporation 
410 Soiilii Wtlrdngion Streei, 
Raieigh, NC 27601

Peak Tower Investors, i. LC 
550 Lytton Avenue, Suite 200 
Palo Aiio, CA 94301

Origiiifil Capital 
Coufributioo

S 408,000

Percentage 
Interest Units

S 392,000

51%

49%

510,000
Units

490,000
Units



Exhibit O - Information regarding any similar operations in other states

PeakNet is a certificated carrier in the States of Florida, North Carolina, South Carolina, Kentucky 
and Indiana. Application is in good standing in each state.



Exhibit P - Verification that the applicant will maintain local telephony records separate 
and apart from any other accounting records in accordance with the GAAP

Applicant maintains its books in accordance GAAP, but verifies it will adhere to any separate FCC 
accounting requirements, if applicable.



Exhibit Q - Explanation as to which service areas the applicant currently has an approved
interconnection or resale agreement

Applicant docs not intend to enter into negotiations for an interconnection agreement at this time.



Exhibit R - A notarized affidavit accompanied by bona fide letters requesting negotiation 
pursuant to Sections 251 and 252 of the Telecommunications Act of 1996 and a proposed 

timeline for construction, interconnection and offering of scries to end users

Not applicable.



Exhibit S - For CLECs, List of Ohio LEC Exchanges the applicant intend to serve 

Applicant intends to provide service to carrier customers statewide.


