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In the Matter of the Application of    ) 

Columbia MHC East LLC d/b/a Columbia  )                  Case No. 18-1294-WS-AEM 

Park Water and Sewer System, for an       ) 

Increase in Rates and Charges                    )

______________________________________________________________________________ 

JOINT MOTION OF RECEIVER M. SHAPIRO REAL ESTATE GROUP OHIO, LLC 

AND & U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR THE 

REGISTERED HOLDERS OF MERRILL LYNCH MORTGAGE TRUST 2007-C1, 

COMMERCIAL PASS-THROUGH CERTIFICATES, SERIES 2007-C1 TO DISMISS 

EMERGENCY RATE CASE ACTION 

______________________________________________________________________________ 

M. Shapiro Real Estate Group Ohio, LLC, through Kimberly Scott, the court-appointed 

receiver in Cuyahoga County Court of Common Pleas Court Case No. CV-17-8871101 with 

respect to the regulated assets at issue herein (the “Receiver”), and U.S. Bank National 

Association, as Trustee for the Registered Holders of Merrill Lynch Mortgage Trust 2007-C1, 

Commercial Pass-Through Certificates, Series 2007-C1 (the “Bank”) (collectively, “Movants”) 

hereby jointly and respectfully move the Public Utilities Commission of Ohio (“PUCO” or the 

“Commission”) to dismiss the above-captioned matter for the reasons set forth herein.   

On August 15, 2018 and October 9, 2018, Columbia MHC East LLC dba Columbia Park 

Water and Sewer System (“CPWSS”) filed an Application for Emergency Rate Increase and an 

amendment thereto (collectively, the “Emergency Application”).  Through the Emergency 

Application, CPWSS alleges that it is entitled to emergency rate relief for the purpose of 

financing the replacement of the waste water treatment plant (“WWTP”) that is situated within 

and serves approximately 1,500 residents of the Columbia Park Mobile Home Community 

located in Cuyahoga County, Ohio (the “Community”) and, apparently, to reimburse CPWSS for 

1
Captioned U.S. Bank National Association, as Trustee v. Columbia Park East MHP LLC, et al. and filed on 

October 9, 2017. 
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“extraordinary legal fees.”  Specifically, CPWSS seeks a 249% increase in sewer rates from 

$36.14/mcf to $89.20/mcf for a period of eighteen (18) months or until such time as the increase 

is made permanent.2

In addition, and to bolster its income, CPWSS seeks the creation of a new customer class 

to subject the Community’s joint owners, Columbia Park East MHP LLC and Columbia Far 

West, LLC (collectively, “Borrowers”), to the existing PUCO tariffs, as they may be amended 

through this action, or, alternatively, for an emergency order declaring that (i) Borrowers are 

already subject to the existing tariffs and any rate increases thereunder and (ii) CPWSS shall be 

entitled to terminate water and sewer service to Borrowers should they fail to pay.  CPWSS 

projects billing the proposed new Borrower customer class $262,359.85 per year.       

As demonstrated in the Memorandum in Support attached hereto and incorporated herein, 

CPWSS lacks standing to file, let alone maintain, the Emergency Application pursuant to a valid 

and effective state court order.  Indeed, the Receiver possesses exclusive authority with respect 

to the WWTP and its operations.  In addition, the Emergency Application must be dismissed on 

substantive grounds because it fails to meet the standards required under R.C. § 4909.16, it fails 

to meet the Commission’s standards for authorizing emergency rate relief, and because it 

improperly seeks the creation of a new customer class. 

2  CPWSS filed its application for permanent rate increase on October 9, 2018, PUCO Case No. 18-1528-WS-AIR 
on October 9, 2018 (the “Permanent Application”).  On November 20, 2018, the Commission issued a letter to 
CPWSS advising that the Permanent Application is deemed to be out of compliance with Ohio law and the 
Commission’s Standard Filing Requirements.  On December 5, 2018, the Commission filed an Entry determining 
non-compliance pursuant to O.A.C. 4901-7-01, et seq.  
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Respectfully submitted, 

/s/  Jeanna M. Weaver    
Jeanna M. Weaver – 0075186  
David L. Van Slyke – 0077721  
PLUNKETT COONEY 
300 East Broad Street, Suite 590 
Columbus, OH  43215 
Ph:  (614) 629-3000 
Fx:  (614) 629-3019 
E-mail:  jweaver@plunkettcooney.com 
E-mail:  dvanslyke@plunkettcooney.com 
ATTORNEYS FOR RECEIVER 
KIMBERLY SCOTT, M. SHAPIRO 
REAL ESTATE GROUP OHIO, LLC 

Donald L. Mason      
Donald L. Mason – 0042739  
John J. Rutter – 0079816  
ROETZEL & ANDRESS, LPA 
41 South High Street 
Huntington Center, 21st Floor 
Columbus, OH  43215   
Phone: (614) 463-9770 
Fax:     (614) 463-9792 
E-mail:  damson@ralaw.com 
E-mail: jrutter@ralaw.com 
ATTORNEYS FOR U.S. BANK 
NATIONAL ASSOCIATION, AS 
TRUSTEE 
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In the Matter of the Application of    ) 

Columbia MHC East LLC d/b/a Columbia  )                  Case No. 18-1294-WS-AEM 

Park Water and Sewer System, for an       ) 

Increase in Rates and Charges                    )

______________________________________________________________________________ 

MEMORANDUM IN SUPPORT 

______________________________________________________________________________

I. Background 

In 2001, Trailer Park, Inc. conveyed the manufactured home park located at 7100 

Columbia Road, Olmsted Township, Ohio and commonly known as the Columbia Park Mobile 

Home Community (the “Community”) to Columbia MHC East, LLC, which operates under the 

registered trade name Columbia Park Water and Sewer System (“CPWSS”).  The subject WWTP 

and waterworks system (collectively, the “WWTP”) are situated within the boundaries of the 

Community.3  Upon taking title to the Community in 2001, CPWSS sought approval from the 

Ohio Environmental Protection Agency (“OEPA”) and this Commission to operate the WWTP.4

Notably, CPWSS described the WWTP in its PUCO application as having “been in service for 

many years, and was developed starting in the 1950’s to satisfy the demand generated from a 

55+ age mobile home park known as Columbia Park.”5  In 2004, this Commission issued to 

CPWSS Certificates of Public Convenience and Necessity Nos. 40 and 43 in Case No. 10-2567-

3 See, site map filed with Supplement #1 to Emergency Application; see also, Motion to Dismiss filed by Kenneth 
C. Burnham (“Burnham”) on 10/1/18 in Cuyahoga County Court of Common Pleas Case No. CV-18-903788 (the 
“OEPA Action”) (“[t]he CPWSS sewer plant is located within the boundary of the Receivership Property”), at 2, 
attached hereto as Exhibit A. 
4 See, OEPA’s 7/5/01 approval of CPWSS’ request to transfer NPDES Permit No. 3PV00013*CD (the “NPDES 
Permit”) into its name in conjunction with its acquisition of Columbia Park, attached hereto as Exhibit B, and 
relevant portions of CPWSS’ PUCO application dated 9/24/01, attached hereto as Exhibit C.  
5 See, Exhibit C at 4. 
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WS-ACE (collectively, the “Certificates”).6  CPWSS never represented that it considered the 

WWTP to be separate and distinct from the Community real estate.           

In 2007, CPWSS conveyed its interest in the Community and related assets to Columbia 

Park East MHP LLC7 and Columbia Far West, LLC (collectively, the “Borrowers”) as part of a 

$55,000,000 refinancing of the property with original lender General Electric Capital 

Corporation (“Original Lender”).8  That loan is secured by, among other things, a first mortgage, 

fixture filing, and other security interests in the Community and the fixtures and personal 

property situated thereon.  Although it no longer holds any recorded interest in the Community 

and its fixtures by virtue of the 2007 deed, neither CPWSS nor Borrowers filed applications to 

transfer the Certificates or NPDES Permit to either of the Borrowers.  Rather, CPWSS has 

continued to operate the WWTP under the Certificates and the NPDES Permit.9

The Borrowers’ loan agreement specifically includes the WWTP as part of the “Project” 

for which the $55,000,000 loan was extended in the following provisions: 

•  Section 4.3(b), which addresses environmental matters and permits “the 
maintenance of the existing sewer facility on the Project” so long as Borrowers 
comply with all applicable laws;  

•  Section 6.6(c), wherein Borrowers warranted that “[t]he Project is served by 

adequate water, sewer, sanitary sewer and storm drain facilities;  

•  Section 8.15, captioned “Property Specific Covenants,” which states, 

“Borrower[s] shall keep the sewer facility located at the Project in compliance 

with all applicable governmental authorities and Environmental Laws, maintain 

6 See, Certificates filed with Supplement #1 to Emergency Application.   
7 As noted supra, CPWSS is the registered trade name of Columbia MHC East, LLC.  Columbia MHC East, LLC 
dba CPWSS is the sole member of Borrower Columbia Park East MHP, LLC.  Kenneth C. Burnham is the president 
of CPWSS and is also a member and shareholder of two entities that own CPWSS.  See, Exhibit D attached hereto 
(Schedule III to the subject loan agreement identifying Borrowers’ organizational structure).   
8 See, Warranty Deed recorded in Cuyahoga County, Ohio public records at AFN 200705030084, attached hereto as 
Exhibit E. 
9 Rule 4901:1-15-09, O.A.C., contemplates the transfer of PUCO certificates when property is transferred.  Although 
CPWSS no longer owns Columbia Park, it remains the permittee under the current NPDES Permit, which provides, 
“[t]he issuance of this permit does not convey any property rights in either real or personal property, or any 
exclusive privileges…”  See, Exhibit F at 28, ¶25 (emphasis added).  
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all applicable permits, and satisfy all matters raised by application inspections.  If 

such sewer facility is required to connect to the applicable municipal sewer, 

Borrower[s] shall pay for all costs associated therewith.”10

Consistent with the Loan Agreement, the Mortgage expressly includes the WWTP as part 

of the “Mortgaged Property,” which is described as: 

(b) all buildings, structures and other improvements, now or at any time 

situated, placed or constructed upon [Columbia Park] (the 

“Improvements”), (c) all materials, supplies, equipment, apparatus and 

other items of personal property now owned or hereafter acquired by 

[Borrowers] and now or hereafter attached to, installed in or used in 

connection with any of the Improvements or [Columbia Park], and water, 

gas, electrical, storm and sanitary sewer facilities and all other utilities … 

and all other personal property of any kind or character … now or 

hereafter affixed to, placed upon, used in connection with, arising from or 

otherwise related to [Columbia Park] and Improvements or which may be 

used in or relating to the … operation of the Mortgaged Property, 

including, without limitation … equipment [and] machinery …. (the 

“Personalty”).11

The Mortgage and fixture filing, and the assignments to Bank thereof, have been duly 

recorded.  The Mortgage constitutes a first and best mortgage lien against the Community, the 

WWTP, and all assets used in connection therewith.12  Although CPWSS is not a borrower on 

the promissory note, it is expressly identified in the subject loan documents as a “Borrower 

Party” because of its sole ownership interest in Borrower Columbia Park East MHP LLC.13

Moreover, Borrowers expressly represented and warranted that each owns the Mortgaged 

Property, that the execution and delivery of the Loan Agreement and Mortgage constitute valid 

and binding obligations upon themselves and Borrower Parties, and that “all persons or entities 

10 See, Loan Agreement (the “Loan Agreement”), attached hereto as Exhibit G, at cited provisions (emphasis 
added). 
11 See, Mortgage, Assignment of Leases and Rents, Security Agreement and Fixture Filing (the “Mortgage”), 
attached hereto as Exhibit H, at cited provisions (emphasis added).  
12 Id. and Exhibits I (fixture filing), J (Mortgage assignment), and K (fixture filing assignment), attached hereto.   
13 See, Exhibit D; see also, Exhibit G at numbered page 1.  Because CPWSS is the sole member of Borrower 
Columbia Park East MHP LLC, it is a “Borrower Party” as defined in the Loan Agreement.  
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who may have or who may acquire an interest in the Mortgaged Property shall be deemed to 

have notice of, and be bound by, the terms of the Loan Agreement and [Mortgage]; however, no 

such party shall be entitled to any rights thereunder without the prior written consent of 

[Bank].”14

On October 9, 2017, the Bank commenced Cuyahoga County Court of Common Pleas 

(the “Court”) Case No. CV-17-887110 in order to, among other things, enforce payment of the 

matured $55,000,000 promissory note, foreclose its Mortgage, fixture filing, and other security 

interests in the Community and assets located thereon, and appoint a receiver to manage and 

control same (the “Foreclosure Action”).15

On March 1, 2018, upon the Bank’s motion and after hearing, the Court entered its Order 

Appointing Receiver, wherein it appointed the Receiver and authorized her “to take immediate 

possession and full control of the Receivership Property and … to exercise full control over, to 

prevent waste, and to preserve, manage, secure, and safeguard the Receivership Property” (the 

“Receivership Order”).16  The Receiver filed her executed Oath on March 2, 2018.17  The 

Receiver notified the Commission of her appointment in writing pursuant to O.A.C. 4901:1-15-

06 on March 6, 2018.18

The Receivership Order grants the Receiver authority to manage and control all 

“Receivership Property,” which is defined as including all real estate that is subject to the 

mortgage, all personal property located thereon, all fixtures attached to or used in connection 

with the use and operation of the Community, and all improvements thereon.19  Specifically, the 

14 Exhibit G at § 6.2; Exhibit H at §§ 3.1 and 7.3 (emphasis added). 
15 See, Foreclosure Action case docket attached hereto as Exhibit L.   
16 See, Journal Entry and Order Appointing Receiver (the “Receivership Order”), attached hereto as Exhibit M.  
17 See, Exhibit N attached hereto.  
18 See, Exhibit O attached hereto. 
19 Exhibit M at § 7.1 
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Receiver is authorized to exercise full control over, and to preserve, manage, secure and 

safeguard the Receivership Property as deemed advisable in her discretion, and to assume control 

over and operate the Receivership Property.20

Conversely, the Receivership Order expressly provides that “Borrowers, their employees, 

agents and representatives, and all those in active participation or concert with them who receive 

notice of this Order”21 shall not in any way “interfere in any manner with the discharge of the 

Receiver’s duties under this Order or the Receiver’s possession of and operation, management, 

marketing or sale of the Receivership Property.”22 Id. at 14.7(d).  Notably, the Receivership 

Order also prohibits those parties from terminating or withholding any water, sewer, or other 

utility service supplying the Receivership Property, requiring any utility deposit and from 

otherwise interfering with the continuing operations of the Receivership Property.23

CPWSS and related defendants commenced an appeal of the Receivership Order in the 

Eighth District Court of Appeals on March 7, 2018, asserting that the WWTP is not subject to 

the Bank’s Mortgage and therefore cannot be subject to the Receivership Order (the “Appeal”).24

None of the appellants sought or obtained a stay of the Receivership Order during the pendency 

of the Appeal pursuant to Ohio App. R. 7.  The Receivership Order, which grants the Receiver 

with sole authority over the WWTP and its management, has remained in full force and effect 

since its entry.  On December 20, 2018, the Eighth District Court of Appeals entered its opinion 

and judgment affirming the entry of the Receivership Order in all respects.25  The appellate court 

agreed that the WWTP constitutes a fixture upon the Columbia Park real estate, is therefore 

20 Id. at §§ 1.1 and 2.1(a), (c), and (m). 
21 CPWSS received electronic notice of the entry of the Receivership Order through its counsel of record in the 
Foreclosure Action on March 1, 2018.  See, Exhibit L.   
22 Exhibit M at § 14.7(d). 
23 Id. at § 14.7(c). 
24 Case No. CA-18-106910.     
25 See, Judgment entered 12/20/18 at 1.   
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subject to the Mortgage, is part of the Mortgaged Property, and is thus subject to the 

Receivership Order.26

The transition of the Community into receivership has not gone smoothly.  The Receiver 

has filed multiple show cause motions, one of which resulted in a contempt order directing 

CPWSS and Burnham to return $329,578.25 to the Receiver following the improper transfer of 

funds from Borrowers’ operating account to CPWSS following entry of the Receivership 

Order.27  In addition, the Community’s management company, KDM Development Corp. 

(“KDM”)28 directed the on-site property manager to remove the entire water and sewer billing 

system from the Community’s management office, which left the Receiver unable to monitor and 

account for residents’ usage of the utilities.29  These are but two examples of Burnham’s and 

CPWSS’ interference with and disregard for the Receivership Order.30

On August 15, 2018 and October 9, 2018, CPWSS filed its Application for Emergency 

Rate Increase and an amendment thereto (collectively, the “Emergency Application”31), seeking 

the Commission’s approval to drastically increase rates as a means of financing the $3,500,000 

cost of replacing the WWTP and to recover its “extraordinary legal fees.”32  In addition, CPWSS 

seeks (i) the Commission’s approval to create a new customer class so that it can bill Borrowers 

a projected $262,359.85 per year for its services and (ii) an order declaring that Borrowers are 

26 Id. at ¶22 (“we conclude that the wastewater treatment plant cannot be considered separate and apart from the 
mortgaged property …”).   
27 See, Journal Entry and Order and Opinion, entered 7/10/18, attached hereto as Exhibit Q.  The Receiver has 
recovered those funds. 
28 Burnham is the chief executive officer of KDM.  See, Receiver’s Second Emergency Motion to Show Cause, filed 
3/22/18 and attached hereto as Exhibit R at 5.   
29 See, Receiver’s Emergency Motion to Show Cause, filed 3/15/18, attached hereto as Exhibit S, at 5. 
30 See, Exhibit R, discussing Burnham’s 3/9/18 request that PUCO enjoin the Receiver from “interfering in the 
operations of CPWSS” and his advising Community residents to direct water and sewer payments to a new address 
in order to prevent Receiver’s collection of same.  In light of the outcome of the Appeal, it cannot be disputed that 
Burnham and CPWSS have interfered with the Receiver’s operations, not the other way around.     
31 The Emergency Application consists of a Waiver Request with supporting data-work papers and a Work Paper 
Filing, both docketed on August 15, 2018, and Supplement #1 that was docketed on October 8, 2018.    
32 See, Waiver Request at 2; Work Paper Filing at Exhibit 1; Supp. #1 at 2. 
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already subject to the existing tariffs and that CPWSS has the right to unilaterally shut off service 

if Borrowers do not pay the projected service fees.33  CPWSS seeks emergency action to increase 

its sewer rates by 249% from $36.14/mcf to $89.20/mcf.34  It should be noted that CPWSS did 

not serve the Receiver with the Emergency Application or otherwise notify the Receiver of the 

Emergency Application.  

On November 16, 2018, Movants filed a Joint Motion to Intervene in this matter pursuant 

to R.C. § 4903.221 and O.A.C. 4901-1-11.  As the Court-appointed Receiver and mortgagee of 

the WWTP assets, Movants asserted direct, real, and substantial interests in the issues and 

matters involved in this proceeding.  CPWSS filed its Opposition to the Joint Motion to 

Intervene on November 30, 2018.35  Movants not only possess sufficient interests entitling it to 

intervene, but, as detailed herein, CPWSS has no interest in this matter by virtue of the 

Receivership Order.  The Commission should dismiss this action because CPWSS has no 

authority or standing to commence or maintain this action.  Notwithstanding that dispositive 

issue, the Emergency Application should be dismissed on substantive grounds.    

II. Burnham and CPWSS Lack Standing to File and Maintain this Proceeding. 

Section 4905.02(A) of the Ohio Revised Code defines a public utility as including, in 

relevant part, “every corporation, company … or receivers of the foregoing …”.  Id. (emphasis 

added).  By virtue of the Court’s appointment of the Receiver on March 1, 2018, CPWSS and the 

subject WWTP assets were placed into receivership subject to the terms and conditions of the 

Receivership Order.  The Receiver notified the Commission in writing of her appointment on 

March 6, 2018.  Under the definition provided in R.C. § 4905.02(A), and as provided under the 

33 See, Work Paper Filing at Exhibit 4.2; Supp. #1 at 2.
34 See, Work Paper Filing at Exhibit 5; Waiver Request at Sections B and E; Supp. #1 at 1 – 2.
35 CPWSS’ arguments in opposition all miss the mark because CPWSS inartfully confuses PUCO’s jurisdiction to 
hear rate increase actions with the Receiver’s authority over CPWSS and the WWTP and, importantly, the Court’s 
well-settled authority to enforce the Receivership Order.   
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recently affirmed Receivership Order, the Commission must recognize the Receiver, and not 

CPWSS, as the “public utility” for purposes of this matter. 

This conclusion accords with well-settled law.  As the result of her appointment, the 

Receiver “stands in the shoes” of CPWSS and is vested with exclusive authority to manage and 

control the WWTP and its operations as set forth in the Receivership Order.36  Put another way, 

CPWSS was divested of any authority to file the Emergency Application upon entry of the 

Receivership Order.  In fact, CPWSS’ commencement of and efforts to maintain this proceeding 

violate the plain terms of the Receivership Order.37  The Receivership Order not only grants the 

Receiver with authority over the management and control of the WWTP, but it also enjoins 

Burnham and CPWSS from interfering with the WWTP and the profits and revenues related 

thereto.38

Simply put, CPWSS did not, and does not, possess standing to file and maintain the 

Emergency Application.  The doctrine of standing requires a party to be in the proper position to 

assert a claim.39  Because CPWSS and the WWTP are in receivership, it is the Receiver – and 

only the Receiver – who has authority to bring a rate increase action before this Commission, a 

point that R.C. § 4905.02(A) makes clear. 

36 See, e.g., Doyle v. Yoho Hooker Youngstown Co., 130 Ohio St. 400, 402, 200 N.E. 123,125; State ex rel. Petro v. 
Gold, 166 Ohio App.3d 371, 392; 850 N.E.2d 1218, 1234 (10th Dist. 2006) (A receiver is an officer of the court and 
succeeds to the title and rights of action of the corporation itself); McGinness v. United States of America, 90 F.3d 
143; 1996 Fed.App.0223P (6th Cir., 1996) (receiver appointed by Ohio state court had legally cognizable interest in 
taxpayer’s property).  
37 On November 21, 2018, the Receiver filed her Fifth Motion to Show Cause in the Foreclosure Action in response 
to the commencement of these rate increase actions.  The Receivership Order specifically prohibits interference with 
the discharge of the Receiver’s duties, with her operation and control of Receivership Property, which includes the 
WWTP, and the termination of utility service.  Exhibit M at § 14(c) and (d).   
38  Exhibit M at § 14.5.    
39 See, Neilsen v. Ford Motor Co., 113 Ohio App.3d 495, 500; 681 N.E.2d 470, 474 (9th Dist. 1996) 
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III. The Emergency Application Fails to Satisfy the Requirements of R.C. 
§ 4909.16 

Notwithstanding the receivership and CPWSS’ lack of standing to commence and pursue 

this action, the Commission should dismiss the Emergency Application on substantive grounds.  

R.C. § 4906.16, titled “Power to amend, alter, or suspect schedule rates,” provides: 

[w]hen the public utilities commission deems it necessary to prevent injury to the 
business or interests of the public or of any public utility of this state in case of 
any emergency to be judged by the commission, it may temporarily alter, amend, 
or, with the consent of the public utility concerned, suspend any existing rates, 
schedules, or order relating to or affecting any public utility or party of any public 
utility in this state.  Rates so made by the commission shall apply to one or more 
of the public utilities in this state, or to any portion thereof, as is directed by the 
commission, and shall take effect at such time and remain in force for such length 
of time as the commission prescribes.    

Id.   

The standards by which emergency rate increase applications are judged are: 

1. The existence of an emergency is a condition precedent to any grant of 
temporary rate relief; 

2. The applicant’s supporting evidence will be reviewed with strict scrutiny;  

3. Emergency relief will not be granted if the emergency relief is filed 
merely to circumvent, and as a substitute for, permanent rate relief under 
R.C. § 4909.18; and 

4. Temporary rate relief will be granted only at the minimum level necessary 
to avert of relieve the emergency.40

The Emergency Application must be dismissed based upon these factors.  First, while 

there is no question that there are pressing issues affecting the WWTP, CPWSS cannot claim in 

good faith that the requested dramatic rate increase and proposal to suddenly charge Borrower 

East – and thus the receivership estate – more than $260,000 a year is due to an emergency.  To 

the contrary, Burnham and CPWSS knowingly failed to address the OEPA violations that have 

40 In the Matter of the Application of Akron Thermal, Limited Partnership for an Emergency Increase in Its Rates, 
Case No. 09-0453-HT-AEM at 6. 
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plagued the WWTP for more than a decade.  Instead, CPWSS collected more than nine years of 

revenue from Columbia Park while ignoring the mounting problems that precipitated the pending 

OEPA Action.  The real “emergency” facing CPWSS is its current predicament:  the company 

and the WWTP is in receivership and facing the OEPA Action, wherein the State of Ohio seeks 

not only court intervention to force regulatory compliance, but also to collect more than 

$250,000 in civil penalties from Burnham and others responsible for the violations.  Burdening 

senior residents and the receivership estate with the alleged repair costs and expenses would 

allow CPWSS and its principals to avoid well-earned liability for years of mismanagement.  This 

must not be permitted. 

Second, the Emergency Application includes unaudited financials and is devoid of 

information as to the operations and requirements necessary to ascertain if emergency rate relief 

is appropriate.  The Emergency Application contains no information concerning the operational, 

administrative, agency, or judicial history of CPWSS and the WWTP, which appear to 

necessitate the current filing.  The evidence supporting the emergency rate increase consists of 

hastily compiled and unaudited records, and important information has not been submitted.  Such 

“evidence” cannot survive strict scrutiny.      

Third, although the Emergency Application was filed in conjunction with the Permanent 

Application, the Commission has ruled that the latter is non-complaint with legal requirements 

and has refused to accept same.  As a consequence, the Emergency Application is a “stand-

alone” application pending as a substitute for permanent rate relief under R.C. § 4909.18.  While 

the Commission has permitted CPWSS to cure the deficiency through future submissions, the 

required schedules, costs of service, expert witness testimony, test year, and other information 

will take time to prepare.  The filing of the Emergency Application with no acceptable request 
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for permanent relief violates the Commission’s underlying principle that a request for emergency 

relief cannot survive absent a corresponding request for permanent rate relief.   

Finally, CPWSS seeks a 249% rate increase and the imposition of more than $260,000 in 

new charges against the receivership estate.  This request is based solely upon the construction 

budget that CPWSS submitted with the Emergency Application.  CPWSS offers no analysis as to 

whether the requested increase is the minimum required to remedy the WWTP violations.  In 

addition, there is no verification that the OEPA has reviewed, let alone approved, the 

construction budget and proposed repairs.  There is no way for the Commission to determine 

what minimum repairs may be required and how much those repairs will actually cost.  As a 

result, there is no way for the Commission to determine what increase might be appropriate.  

Moreover, it is clear that CPWSS’ goal is to dump all repair costs on the residents and the 

receivership estate despite its having collected years of revenue with little or no outlay for repairs 

or upgrades.  Even if CPWSS were to establish a credible minimum level of increase, it is 

patently unjust for CPWSS and its principals to shirk fiscal responsibility and place the burden 

upon the community and the receivership estate.         

CPWSS has failed to satisfy any of the Commission’s standards and has not 

demonstrated that the requested emergency rate relief is warranted.  The Emergency Application 

must be dismissed.  

IV. CPWSS Improperly Seeks to Create a New Customer Class 

Notwithstanding the fact that CPWSS’ request to create a new customer class for 

Columbia Park violates the Receivership Order and would improperly siphon the Bank’s cash 

collateral, the Emergency Application must be dismissed because the creation of a new customer 

class constitutes a fundamental change in the existing rate structure.  The Commission is tasked 
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with determining whether an emergency increase is warranted and, if so, what minimum increase 

will relieve the claimed emergency.  The request to create a new customer class, in addition to 

being wholly improper in this case, is beyond the scope of the Commission’s inquiry in this case.  

As the Commission has previously concluded, “this emergency rate case is not the appropriate 

venue to initiate a fundamental change in the … rate structure.”41

Such is the case here.  Not only is the request beyond the scope of an emergency 

application, but CPWSS again provides no evidence whatsoever supporting the purported 

Columbia Park usage and the proposed future charges.42  Seeking the creation of a new customer 

class in this proceeding is improper and must be rejected.              

V. Conclusion

For the forgoing reasons, Movants’ respectfully request that the Commission enter the 

proposed order submitted herewith finding that CPWSS lacks standing to file and maintain rate 

increase matters due to the receivership and dismissing the Emergency Application.     

Respectfully submitted, 

/s/  Jeanna M. Weaver 
Jeanna M. Weaver – 0075186  
David L. Van Slyke – 0077721  
PLUNKETT COONEY 
300 East Broad Street, Suite 590 
Columbus, OH  43215 
Ph:  (614) 629-3000 / Fx:  (614) 629-3019 
E-mail:  jweaver@plunkettcooney.com 
E-mail:  dvanslyke@plunkettcooney.com 
ATTORNEYS FOR RECEIVER 

41 In the Matter of the Application of Southeastern Natural Gas Co. for an Emergency Rate Increase, Case No. 01-
140-GA-AEM at 5. 
42 Burnham and CPWSS submitted two water bills to the Receiver in August 2018 purporting to cover the fourth 
quarter of 2017 and the first quarter of 2018.  In addition to the fact that the Receiver was not appointed until March 
1, 2018, the amounts of the invoices were fabricated and objected to.  CPWSS did not respond to those objections.  
In September 2018, CPWSS submitted an invoice totaling $481.   
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/s/  Donald L. Mason
Donald L. Mason – 0042739  
John J. Rutter – 0079816  
ROETZEL & ANDRESS, LPA 
41 South High Street 
Huntington Center, 21st Floor 
Columbus, OH  43215   
Ph: (614) 463-9770 / Fx:  (614) 463-9792 
E-mail:  damson@ralaw.com 
E-mail: jrutter@ralaw.com 
ATTORNEYS FOR U.S. BANK 
NATIONAL ASSOCIATION, AS 
TRUSTEE 



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































This foregoing document was electronically filed with the Public Utilities 

Commission of Ohio Docketing Information System on 

12/21/2018 9:57:36 AM

in

Case No(s). 18-1294-WS-AEM

Summary: Motion JOINT MOTION OF RECEIVER M. SHAPIRO REAL ESTATE GROUP
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