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I. SUMMARY

{1} The Commission adopts the proposed amendments to Ohio Adm.Code
Chapters 4901:1-39 and 4901:1-40 regarding the Commission’s rules for energy efficiency

and renewable energy portfolio standards.

IL. DISCUSSION

{2} RC. 111.15(B) requires all state agencies to conduct a review, every five
years, of their rules and to determine whether to continue their rules without change,

amend their rules, or rescind their rules.

{3} OnJanuary 10, 2011, the Governor of Ohio issued Executive Order 2011-
01K, entitled “Establishing the Common Sense Initiative,” which sets forth several factors
to be considered in the promulgation of rules and the review of existing rules. Among

other things, the Commission must review its rules to determine the impact that a rule
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has on small businesses; attempt to balance properly the critical objectives of regulation
and the cost of compliance by the regulated parties; and amend or rescind rules that are
unnecessary, ineffective, contradictory, redundant, inefficient, or needlessly
burdensome, or that have had negative unintended consequences, or unnecessarily

impede business growth.

{4} In addition, in accordance with R.C. 121.82, in the course of developing
draft rules, the Commission must conduct a business impact analysis (BIA) regarding the
rules. If there will be an adverse impact on business, as defined in R.C. 107.52, the agency
is to incorporate features into the draft rules to eliminate or adequately reduce any
adverse impact. Further, the Commission is required, pursuant to R.C. 121.82, to provide

the Common Sense Initiative office the draft rules and the BIA.

{95} The Commission held a workshop in this proceeding on April 23, 2013,
pursuant to Entry issued on March 15, 2013, in order to elicit feedback on Ohio Adm.Code
Chapters 4901:1-39 and 4901:1-40. The purpose of the workshop was to allow

stakeholders to propose their own revisions to the rule for consideration.

{6} By Entry issued on January 29, 2014, the Commission requested
comments and reply comments from Staff's proposed revisions to Ohio Adm.Code

Chapters 4901:1-39 and 4901:1-40.

- {97}  Pursuant to the Entry issued on January 29, 2014, written comments were
filed on February 28, 2014, by Interstate Gas Supply, Inc. (IGS), Ohio Advanced Energy
Economy (OAEE), The Dayton Power and Light Co. (DP&L), FirstEnergy Solutions Corp.
(FES), the Ohio Hospital Association (OHA), Duke Energy Ohio, Inc. (Duke), Energy
Resources Center (ERC), the Heat is Power Association, the Alliance for Industrial
Efficiency, Nucor Steel Marion (Nucor), Industrial Energy Users - Ohio (IEU-Ohio), Ohio
Power Co. (AEP Ohio), The Ohio Manufacturers’ Association Energy Group (OMAEG),
the Ohio Coalition for Combined Heat & Power (CHP Coalition), Ohio Edison Co., The
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Cleveland Electric Illuminating Co. and The Toledo Edison Co. (collectively,
FirstEnergy), Ohio Partners for Affordable Energy (OPAE), the Environmental Law and
Policy Center, the Ohio Environmental Council, Sierra Club, Natural Resources Defense
Council, Environmental Defense Fund, and Citizens Coalition (collectively, ECA), the
Ohio Consumers’ Counsel (OCC), the Midwest Cogeneration Association (Midwest
Cogen). Reply comments were then filed on March 24, 2014, by IEU-Ohio, ERC, Duke,
IGS, AEP Ohio, OMAEG, FirstEnergy, DP&L, Midwest Cogen, CHP Coalition, OCC,
ECA, and Nucor.

{98} Sub.S.B. No. 310 of the 130th General Assembly (SB 310), which became
effective September 12, 2014, amended R.C. 4928.64 and 4928.65 to eliminate the in-state
renewable benchmarks and advanced energy component and freeze renewable energy
benchmarks for 2015 and 2016 at the 2014 baseline level. SB 310 further required the
benchmarks to resume in 2017, beginning at the 2015 baseline levels. R.C. 4928.645,
formerly R.C. 4928.65 prior to the enactment of SB 310, provides that an electric
distribution utility (EDU) or electric services company (ESC) may use renewable energy
credits (RECs)! and solar energy credits (SRECs) to meet its respective renewable energy
and solar benchmarks. Where appropriate, the Commission has modified Ohio
Adm.Code Chapters 4901:1-39 and 4901:1-40 to align the rules’ language with the
statutory changes. For brevity, amendments prompted by SB 310 are not specifically
identified in the attached rules. In addition, the Commission is revising other portions of
the rules to ensure an efficient and thorough review of the filings discussed in these

chapters, as well as continuing to afford interested parties due process in these matters.

{99} Lastly, before addressing the individual rules, we would like to thank all -

participants for their contributions toward the development of these rules and the

1 Ohio Adm.Code 4901:1-40-01(BB) defines a REC as the environmental attributes associated with one
megawatt hour (MWh) of electricity generated by a renewable energy resource, except for electricity
generated by facilities as described in Ohio Adm.Code 4901:1-40-04(E).
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insightful comments and reply comments submitted in this proceeding. In some
instances, we will be making substantial changes to the structure and content of the rules
proposed by Staff, often at the suggestion of the comments that we have received.
However, due to the volume of materials and time constraints, we will not attempt to
address every issue or suggestion raised. In certain instances, we may have incorporated
suggested changes into: our rules or addressed concerns without expressly
acknowledging the source of the suggestion in this Finding and Order. To the extent that

a comment is not specifically addressed in this Finding and Order, it has been rejected.

1. COMMENTS ON OHIO ADM.CODE CHAPTER 4901:1-39

A. Ohio Adm.Code 4901:1-39-01 - Definitions

{10} OAEE, DP&L, OHA, Duke, ECA, IEU-Ohio, AEP Ohio, OMAEG,
-FirstEnergy, OPAE, and OCC each filed comments specifically regarding proposed rules
in Ohio Adm.Code 4901:1-39-01. The majority of the comments are directed towards the
definitions of “cost-effective” in subsection (H), “independent program evaluator” in
subsection (O), “shared savings” in subsection (X). Additionally, various parties -

comment on whether a definition for “utility cost test” should be added.

{11} Duke argues in its comments that the Commission should clarify the
definition of “benchmark comparison method” in Ohio Adm.Code 4901:1-39-01(D), for
purposes of mercantile exemptions. Duke asserts that there may be some disconnect
between the current definition and the manner in which the rules are applied. (Duke

Comments at 1-2.)

{912} The Commission disagrees with Duke’s comments and finds that the
proposed definition of “benchmark comparison method” sufficiently explains the
method utilized to determine the length of the rider exemption that the customer may
receive for dedication of its energy efficiency savings to the electric utility. Accordingly,

Duke’s recommendation is denied.
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{913} Duke and FirstEnergy comment that the reference in Ohio Adm.Code
4901:1-39-01(E) to summer on-peak as 3:00 p.m. to 6:00 p.m. should be deleted or revised,
arguing that, given the summer peak period may vary over time, the definition is not
consistent with the definition of “peak demand” in proposed Ohio Adm.Code 4901:1-39-
01(T), or PJM’s definition of summer on-peak as 2:00 p.m. to 6:00 p.m. (Duke Comments |
at 2; FirstEnergy Comments at 3). In its reply, FirstEnergy recommends including a
reference to specific hours for coincident peak demand savings, such as adopting PJM’s
2:00 p.m. start time or modifying the period to reflect “hours ending.” FirstEnergy alleges
that such a change would allow EDUs to count coincident peak demand savings from
energy efficiency programs using a defined period consistent with industry and PJM
standards.  (FirstEnergy Reply Comments at 2-3.) Similarly, OPAE asserts the
Commission should adopt PJM’s peak period, but notes that the system is now also
experiencing substantial peaks in the winter. OPAE also states the term should be “peak
demand savings,-’ ” rather than “coincident peak-demand savings,” and should specify the
demand savings resulting frolm energy efficiency as measured against PJM’s peak
because the capacity resources created by energy efficiency investments is bid into PJM.
(OPAE Comments at 2.) In its reply, AEP Ohio agrees with OPAE and FirstEnergy that
the time period should match the PJM demand response period (AEP Reply Comments
at2).

{14} The Commission agrees with the submitted comments and finds that
Ohio Adm.Code 4901:1-39-01(E) should be revised to state the summer on-peak period
should begin at 2:00 p.m., consistent with PJM’s demand response period, rather than
Staff’s proposed 3:00 p.m. time. Further, in order to provide additional clarification, the
Commission notes that the definition of “peak demand” in Ohio Adm.Code 4901:1-39-
01(S) will similarly mean the usage that would be expected to occur during the time
periods covered in the peak demand baseline. Lastly, we find that OPAE’s additional

comments are unnecessary and, thus, should be rejected.
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{915} Duke and AEP Ohio comment that proposed Ohio Adm.Code 4901:1-39-
01(F) should be revised to clarify whether the Commission intends that a combined heat
and power (CHP) system should be designed to achieve thermal efficiency or actually
operate at thermal efficiency. Further, AEP Ohio supports requiring these systems to
operate at or above the minimum statutory requirement, and adds that any available
utility incentives should be based on their efficiency and production over time. (Duke

Comments at 2; AEP Ohio Reply Comments 3.)

{16} The Commission directs the parties to R.C. 4928.01(A)(40), which specifies
that a CHP system should be designed to achieve thermal efficiency. Therefore, the

Commission rejects AEP Ohio’s and Duke’s comments.

{917} Regarding the definition of “cost-effective” in proposed Ohio Adm.Code
4901:1-39-01(H), Staff suggests language to allow the possibility of using the utility cost
test, as applicable. However, Duke, FirstEnergy, OAEE, OHA, and OPAE note that the
proposed rule neither defines the term utility cost test nor establishes the parameters for
when the test could be applied. (Duke Comments at 2; FirstEnergy Comments at 4; OAEE
Comments at 4; OHA Comments at 3; OPAE Comments at 3-4.) In their replies, AEP
Ohio, DP&L, FirstEnergy, and OMAEG again urge the Commission to add a definition
for the utility cost test (AEP Ohio Reply Comments at 3-4; DP&L Reply Comments at 2;
FirstEnergy Reply Comments at 5-6; OMAEG Reply Comments at 2). FirstEnergy further
recommends that the Commission clarify that the utility cost test should be applied to the
mercantile customer self direct programs, in accordance with current industry practice

(FirstEnergy Comments at 4).

{18} OAEE further recommends clarifying the definition of “utility cost test”
to account for all relevant utility system costs avoided by efficiency resources, including;
generation costs, transmission costs, distribution costs, environmental compliance costs,
the price suppression effects in wholesale markets, and utility-perspective non-energy

benefits (OAEE Comments at 4). In its reply, IEU-Ohio disagrees with OAEE’s request
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because the Commission recently concluded that price suppression analyses were overly
subjective, difficult to calculate, and did not belong in an objective test (IEU-Ohio Reply

Comments at 18).

{919} Upon consideration of the submitted comments, the Commission agrees
that the proposed rule should include a definition for the term “utility cost test,” meaning
a benefit-cost test where benefits are avoided utility costs resulting from the demand-side
management program, and costs are those incurred by the EDU, including incentive costs
and excluding any direct customer costs. We also recognize that the utility cost test is
also known as the program administrator cost test. We have added this definition in
proposed Ohio Adm.Code 4901:1-39-01(DD). Further, the Commission directs the parties
to review Ohio Adm.Code 4901:1-39-04(B), in which the applicability of the utility cost
test or the total resource cost test is further described. Additional instruction is more
appropriate in future proceedings in which the Commission may review program
portfolio plans and provide additional clarification on the cost-effectiveness of specific

programs or the two aforementioned tests, if necessary.

{§20} Furthermore, the Commission specifically rejects OAEE's comment
requesting that the definition for utility cost test account for all relevant utility system
costs avoided by efficiency resources. The definition adopted by the Commission is a
readily-accepted, industry-wide definition, as indicated in the comments submitted by
OHA and OPAE (OHA Comments at 4; OPAE Comments at 4). Moreover, IEU-Ohio
correctly points out that price suppression analyses are overly subjective and difficult to
calculate. The Commission specifically discussed this in In re FirstEnergy, Case No. 11-
5201-EL-RDR, Opinion and Order (Aug. 7, 2013), at 32-33. As such, the proposed
language in this definition provides sufficient clarity for EDUs.

{921} With regard to proposed Ohio Adm.Code 4901:1-39-01(L), FirstEnergy
requests that the Commission restore the statement “the total kilowatt-hours sold shall

equal the total kilowatt-hours delivered by the electric utility” in the definition of “energy
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baseline.” It explains that, because long-term forecast reports are provided at both the
customer and generation level, it is unclear which forecast report should be used for
purposes of this rule. The Commission rejects FirstEnergy’s recommendation, noting that
it failed to sufficiently explain issues posed with providing long-term forecast reports at

both the customer and generation levels.

{922} ECA recommends deleting the words “producing electricity from” the
definition of “energy efficiency” in Ohio Adm.Code 4901:39-01(N) and substituting the
words “through the use of.” In support of its recommendation, ECA states that 100
percent of the electrical output from waste energy recovery (WER) systems or CHP
systems should not count as energy saved. (ECA Comments at 41-42.) Upon review, the
Commission rejects ECA’s suggestion. R.C. 4928.66(A)(1)(a) specifically indicates that
WER and CHP systems can be utilized to achieve energy efficiency savings. Moreover,
usage of these systems decreases the total amount of energy an EDU’s customers utilize
from the electric grid. This approach is also consistent with past Commission practice.
See In re Jay Plastics Division of Jay Industries, Inc., Case No. 13-2440-EL-EEC, Finding and
Order (Feb. 11, 2015), at 5; see also In re Solvay Advanced Polymers, L.L.C., Case Nos. 14-
2296-EL-EEC, 14-2304-EL-EEC, Finding and Order (Nov. 18, 2015), at 12-13.
Consequently, it is logical to count the entire output from WER and CHP systems as

energy efficiency savings.

{923} AEP Ohio proposes a new definition for the term “gross savings,” noting
that the Commission’s current rules allow gross savings to count towards an EDU’s
benchmarks. AEP Ohio further contends that gross savings would provide the EDUs
more clarity in planning, reduce future plan costs and impacts, and avoid the ongoing
arguments of a very few stakeholders over a position that has been accepted in Ohio by

most stakeholders. (AEP Ohio Comments at 4.)

{24} The Commission agrees with AEP Ohio’s recommendation and, thus, has

revised the attached rules to include a definition for “gross savings” under proposed
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Ohio Adm.Code 4901:1-39-01(O), consistent with the Commission’s existing rules and

practices.

{925] Regarding the definition of “independent program evaluator” (IPE) in
proposed Ohio Adm.Code 4901:1-39-01(P), ECA initially recommends that the
Commission clarify that EDUs will still retain their own independent evaluators (ECA
Comments at 42). FirstEnergy, Duke, and AEP Ohio recommend modifying the IPE
definition to clarify that the IPE’s role should be limited to the verification of activities
and recommendations for updates to the Ohio technical reference manual (TRM) and,
thus, suggest that the Commission incorporate language that more accurately reflects this
verification role of the IPE (FirstEnergy Comments at 22-23; AEP Ohio Comments at 2-4;
Duke Reply Comments at 3). DP&L and AEP Ohio also note that the duties listed in
proposed Ohio Adm.Code 4901:1-39-01(P)(4) are beyond the purview of the IPE’s
responsibilities and likely beyond his or her level of expertise. Moreover, AEP Ohio adds
that Staff is capable of reviewing submitted rate filings. (DP&L Comments at 2; AEP Ohio
Reply Comments at 5.) AEP Ohio also suggests that, in the event an entity other than
Staff is chosen to act as the IPE, the Commission should utilize a competitive bidding
process for its selection (AEP Ohio Reply Comments at 5). Finally, Duke suggests that
subsections (2) and (3) will increase costs and provide little value (Duke Comments at 3;
Duke Reply Comments at 3). Contrarily, OMAEG believes that it is within the purview
of the IPE to opine upon the appropriateness and reasonableness of costs to be recovered
through the EDU’s energy efficiency riders, in order to provide the Commission with an

evaluation of the necessity of costs (OMAEG Reply Comments at 3).

{926} With regard to proposed Ohio Adm.Code 4901:1-39-01(P)(3), AEP Ohio
suggests that updates to the TRM be made every three to five years (AEP Ohio Comments
4). IEU-Ohio and Duke recommend adding language éxplaining that reliance on the
TRM is not mandatory and its use only provides for a presumption of reasonableness

(IEU-Ohio Comments at 16; IEU-Ohio Reply Comments at 7; Duke Reply Comments at
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6). Additionally, in its reply comments, IEU-Ohio suggests the Commission do the
following: specify that changes to the TRM only apply prospectively; require
Commission approval before changes to the TRM become effective; and provide
mercantile customers and EDUs the option to independently provide the measurement
and verification of actual energy savings (IEU-Ohio Reply Comments at 7). OMAEG
supports adoption of the TRM, while also recommending biannual updates to the TRM
resulting from a stakeholder process for suggesting revisions and additions (OMAEG

Comments at 10).

{§ 27} Initially, with regard to the various comments presented by the parties
about the definition of the statewide IPE chosen by the Commission, the Commission
clarifies that the purpose of this definition is to describe the IPE’s role and the various
activities the evaluator may undertake to measure the results of a utility’s energy
efficiency and peak demand reduction program portfolio, pursuant to the Commission’s
 direction. As such, the Commission rejects changes proposed by parties. For further
clarification, the Commission notes that while each utility has its own IPE, the
Commission will maintain review authority over implementation of the utilities’
portfolio plans. Staff can be chosen to act as the statewide IPE; however, the Commission,
at its sole discretion, can also choose qualified third parties to conduct the evaluation. In
the event a third party IPE is chosen by the Commission, we will take appropriate steps
to ensure that the IPE possesses the requisite skills and expertise, comparable to the level
of competency expected from Staff, to complete the required review and evaluation, in
accordance with our direction. Accordingly, we find that the enumerated activities listed

are appropriate and no further revision is necessary.

{428} Furthermore, we disagree with the varying timeframes to implement
updates to the TRM, as suggested by OMAEG and AEP Ohio, and note that it is
reasonable that the TRM be updated periodically as it is a resource utilized by all utilities.

Lastly, while the TRM is an available resource and its application presumed to be
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reasonable, the Commission agrees with IEU-Ohio and clarifies that it is not a mandatory
resource and a utility may rely on any justifiable resource of its choosing. Parties will
note that the definition for “verified savings” in proposed Ohio Adm.Code 4901:1-39-
01(EE) further demonstrates that utilities may utilize any reasonable statistical and
engineering method to calculate reductions in energy usage or peak demand as a result

of energy efficiency programs.

{29} FirstEnergy suggests revising the definition of “peak demand” in
proposed Ohio Adm.Code 4901:1-39-01(T) by adopting the PJM performance hours,
which includes the time “during the summer peak period which is defined as June
through August on weekdays between 2:00 p.m. to 6:00 p.m.” (FirstEnergy Comments at
4). Duke also suggests that this definition should be consistent with the proposed

definition of “coincident peak demand” (Duke Comments at 4).

{930} As the Commission revised the definition of “coincident peak demand”
in Ohio Adm.Code 4901:1-39-01(E) to reflect PJM performance hours, we find it
unnecessary to revise the proposed definition of “peak demand” in Ohio Adm.Code

4901:1-39-01(T), as suggested by FirstEnergy.

{931} OPAE requests clarification to the definition of “program” in proposed
Ohio Adm.Code 4901:1-39-01(X) and asserts that the proposed language mischaracterizes
what is included in a cost-effective weatherization program (OPAE Comments at 2). The
Commission agrees with OPAE’s comments and consequently eliminates the second
sentence of the definition, which listed examples of measures that could be included

within a cost-effective weatherization program.

{32} Regarding the definition of “shared savings” in proposed Ohio
Adm.Code 4901:1-39-01(Y), OHA and AEP Ohio support the inclusion of the definition

because it memorializes the “as-found” method of calculating program savings for the



12-2156-EL-ORD, et al. -12-

purposes of mercantile rider exemptions or the dedication of program savings to EDU

portfolio programs (OHA Comments at 3-4; AEP Ohio Reply Comments at 5).

{933} However, AEP Ohio requests clarification regarding whether
Commission-ordered programs that are not cost-effective count toward compliance but
are excluded from shared savings. AEP Ohio also suggests clarifications to thoroughly
explain how net benefits are calculated. (AEP Ohio Comments at 4.) Similarly,
FirstEnergy requests clarification such that the savings are based on the kilowatt hours
as reported for compliance purposes in the EDU’s annual portfolio status report
(FirstEnergy Comments at 6). ECA and OMAEG support the current proposed language,
while ECA adds that AEP Ohio’s modification to the definition of shared savings would
only encourage utilities to meet benchmarks, instead of exceeding compliance with

benchmarks (ECA Reply Comments at 25-26; OMAEG Reply Comments at 3).

{934} OPAE and OCC argue the definition should be modified to eliminate the
word “distribution” from the definition of avoided costs used to determine the incentive.
OPAE notes that EDUs recover lost distribution revenues from ratepayers, so those costs
are not avoided and should not be included in the calculations. OCC also asserts that the
proposed definition is inadequate because it does not reflect consistent Commission
precedent holding that mercantile program savings and transmission project savings
may be counted toward compliance, but should not be included in any shared savings
calculations. Further, OCC argues that the Commission should incorporate a three-year
measure life for all measures that are included in a shared savings calculation. (OPAE

Comments at 3; OCC Comments at 16-17.)

{35} Initsreply, FirstEnergy argues that OCC’s proposed modification would
not take into account FirstEnergy’s shared savings mechanism already approved in Iz the
Matter of the Application of the Cleveland Electric Illuminating Company, Ohio Edison
Company, and the Toledo Edison Company for Approval of Their Energy Efficiency and Peak
Demand Reduction Program Plans for 2013 through 2015, Case Nos. 12-2190-EL-POR, 12-
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2191-EL-POR, 12-2192-EL-POR, Opinion and Order (Mar. 13, 2013) (FirstEnergy EE/PDR).
Further, FirstEnergy disagrees with OPAE's suggestion to delete the word “distribution”
from the definition, noting that lost distribution revenue and avoided distribution costs
are separate concepts and should be treated as such. FirstEnergy and AEP Ohio also
agree that measure lives should not be limited to three years. (FirstEnergy Reply
Comments 3-4; AEP Ohio Reply Comments at 16.)

{936} The Commission agrees that further clarification is required for the
definition of “shared savings” in proposed Ohio Adm.Code 4901:39-01(Y). We have
included a sentence to reflect that net savings should not include any savings related to
historical mercantile programs, transmission and distribution infrastructure projects,
customer action programs, special improvement districts, or banked savings. The
Commission notes that this revised definition is consistent with prior Commission
rulings on the subject. FirstEnergy EE/PDR Order at 16. However, the Commission finds
that it would be premature to act on AEP Ohio’s suggestion and, thus, declines to
delineate whether Commission-ordered programs which are not cost-effective count
toward compliance but are excluded from shared savings. The Commission finds that the
more appropriate forum for EDUs to address this issue is through the collaborative
process required under Ohio Adm.Code 4901:1-39-04(C)(2). The Commission also
disagrees with OCC’s recommendation for a three-year measure life as such a timeframe
does not accurately reflect the life span of all measures that may be approved by the
Commission. Lastly, we thoroughly address OPAE’s comment regarding the inclusion
of the word “distribution” in the discussion for Ohio Adm.Code 4901:39-01(AA) below.

{937} OAEE notes that Staff proposes to remove tax credits from the list of
benefits to be netted out against the costs of a utility’s demand-side measure or program
in proposed Ohio Adm.Code 4901:1-39-01(BB) within the definition of “total resource
cost test,” adding that excluding a tax credit to the participant would be inconsistent with

the nature of the test (OAEE Comments at 5). Duke requests clarification as to whether
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the Commission intends for the total resource cost test to be an ex ante analysis or an ex
post analysis (Duke Comments at 4). In response to Duke’s comment, AEP Ohio and
FirstEnergy support the inclusion of an ex ante analysis under the total resource cost test.
Additionally, while AEP Ohio notes that tax credits are included as a benefit in the
industry-wide standard definition, it urges the Commission to omit them because it is
very difficult to determine which customers have actually taken tax credits. (AEP Ohio
Reply Comments at 6; FirstEnergy Reply Comments at 4.) OPAE again argues that the
Word “distribution” should be removed from the definition, as including distribution in
the test is inconsistent with current utility and consumer practices (OPAE Comments at
3). FirstEnergy reiterates its disapproval for the deletion of the word “distribution” from

this definition (FirstEnergy Reply Comments at 4).

{938} The Commission agrees with AEP Ohio and finds it appropriate to
remove tax credits from the list of benefits included in the definition of “total resource
cost test,” as set forth in proposed Ohio Adm.Code 4901:1-39-01(BB). As AEP Ohio notes,
it is difficult to determine and track whether customers have taken tax credits. The
Commission also clarifies, in response to Duke’s comments, that the total resource cost
test will involve an ex ante analysis. As explained further below in the discussion for
proposed Ohio Adm.Code 4901:1-39-05, the Commission is implementing a post-
approval annual performance verification process for portfolio plans. Lastly, the
Commission rejects OPAE's recommendation because avoided distribution costs remain
relevant to the total resource cost test even though utilities are no longer vertically-

integrated. As such, OPAE’s comment is rejected.

{939} Regarding the definition of “verified savings” in proposed Ohio
Adm.Code 4901:1-39-01(EE), Duke requests clarification as to whether the frequency of
the reports provided by its program evaluator will need to be increased to an annual basis
(Duke Comments at 4). OCC asserts that the TRM should be updated and adopted as the

standard for determining verified savings and the rule be redrafted to reflect the new
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standard. Doing so, OCC alleges, would protect electric customers by ensuring
consistency for determining energy savings among Ohio electric utilities. (OCC
Comments at 17-18.) FirstEnergy disagrees with OCC’s proposal to limit savings to only
what is provided for in the TRM, as there could be other appropriate methods available

for verifying savings (FirstEnergy Reply Comments at 5).

{940} With respect to Duke’s comment regarding frequency of reports, the
Commission clarifies that each EDU should properly verify savings achieved on an
annual basis. Next, the Commission agrees with FirstEnergy and has revised the
definition to include the TRM as an option for determining verified savings. As noted
before in this Finding and Order and expressly provided for in the definition, while use
of the TRM will be presumed to be reasonable, and EDU may also use any other justifiable

method of its choosing for determining verified savings.

{941} Lastly, both ECA and ERC recommend adding a definition for “useful

thermal energy” as it pertains to the definition of a “CHP system.”

{42} The Commission agrees with the parties’ comments and adds a definition

of “useful thermal energy” in Ohio Adm.Code 4901:1-39-01(CC).

B. Ohio Adm.Code 4901:1-39-02 - Purpose and Scope

{943} OAEE opposes the Staff’s proposed revisions to the purpose and scope of
the rules, as they are defined in Ohio Adm.Code 4901:1-39-02(A). OAEE notes that the
purpose was formerly “to establish rules for the implementation of electric utility
programs that will encourage innovation and market access for cost-effective energy
efficiency and peak-demand reduction, achieve the statutory benchmark for peak-
demand reduction, meet or exceed the statutory benchmark for energy efficiency, and
provide for the participation of stakeholders in developing energy efficiency and peak-
demand reduction programs for the benefit of the state of Ohio.” OAEE states that these

are policy objectives worth preserving and promoting and that it is opposed to their
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removal from the current version of the rule. (OAEE Comments at 6.) The Commission
rejects OAEE comment and notes that the language of Ohio Adm.Code 4901:1-39-02(A)
has been amended for consistency with current statutory language and the current

established nature of these programs.

{944} Next, OCC opposes Staff’s proposed revisions to Ohio Adm.Code 4901:1-
39-02(B), which provides that the Commission may sua sponte waive any requirement of
Ohio Adm.Code Chapter 4901:1-39, other than a requirement mandated by statute, for
good cause shown. OCC and ECA assert that the Commission should not waive a rule
upon its own motion, which could remove interested stakeholders and transparency
from the waiver process. (OCC Comments at 18-19; ECA Comments at 43.) In its reply,
FirstEnergy disagrees with OCC and ECA’s opposition to this change (FirstEnergy Reply
Comments at 6-7). The Commission agrees with FirstEnergy and notes that, consistent
with the administrative authority conferred upon us, we should maintain the ability to
waive rules, upon motion filed by a party or upon our own motion, except for those rules
required by statute, in order to effectively and efficiently oversee the proceedings before

us,

C. Ohio Adm.Code 4901:1-39-03 - Program Planning Requirements

{945} OCC requests that the Commission clarify whether Ohio Adm.Code
4901:1-39-03(A) intends to implement assessments of the potential energy savings and
peak-demand reduction from adoption of energy efficiency and demand-response
measures within the utilities’ certified territories every five years. OCC believes that the
proposed rule is confusing because under Ohio Adm.Code 4901:1-39-04, program
portfolio plans are implemented every year, which obviates the need for an assessment

once every five years. (OCC Comments at 19-20.)

{46} OMAEG recommends that the Commission reserve flexibility to order

EDUs to update their assessments inside of the five-year time period in the event market
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conditions or technologies change, as well as retain the authority to oversee the programs
and reserve the right to adjust program terms. Further, OMAEG recommends adoption
of a five-year program approval, with biannual renewals that extend program approval
for another five years, in order to have the approved programs coincide with the timing

of PJM auctions. (OMAEG Comments at 3-4.)

{947} Duke, FirstEnergy, and AEP Ohio support the five-year interval and the
five-year amendment (Duke Comments at 5; FirstEnergy Comments at 7; AEP Reply
Comments at 7-8). While AEP Ohio and Duke agree that the five-year program approval
should align with PJM capacity auctions, they are opposed to OMAEG’s suggestion to
feserve flexibility in the event market conditions or technologies change (AEP Reply

Comments at 7-8; Duke Comments at 7).

{948} Initially, the Commission once again notes that we envision a post-
approval process for utilities” portfolio plans, departing from the previous pre-approval
process for such plans. As such, maintaining our broad authority over these portfolio
plans while transitioning from a pre-approval process to a post-approval process is of
paramount importance. Consequently, the Commission agrees with OMAEG’s comment
regarding flexibility and notes that the Commission will retain oversight authority over
portfolio planning despite transitioning to a post-approval process. The parameters of
the post-approval process are further explained in our discussion surrounding Ohio
Adm.Code 4901:1-39-04 below. Additionally, to prepare for these portfolio plans, the
Commission will require utilities to conduct an assessment of potential energy savings
and peak demand reduction from adopting energy efficiency and peak demand response
programs at least once every five years, but may order EDUs to update their assessments
within that five year timeframe. Accordingly, the attached rules have been updated to

include these changes.

{949} With regard to OMAEG's comment requesting a five-year program

approval which coincides with the PJM auctions, the Commission again reiterates that
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the proposed rules no longer include a pre-approval process. However, the Commissjon
expects the EDUs to prudently manage their programs and to balance the risks associated
with bidding into the PJM auctions with the benefits derived from them. Moreover, the
EDUs’ actions in this regard would be subject to review and evaluation by the IPE

designated by the Commission. As such, we reject OMAEG’s comment.

{50} Regarding Ohio Adm.Code 4901:1-39-03(A)(1), OPAE supports Staff’s
recommendation to substitute “commercially available” for “alternative.” However, it
also suggests retaining the current wording in this rule, which refers to “capital stock,”
as it is consistent with industry practice and preferable fo the phrase “electricity-
consuming facilities.” (OPAE Comments at 3.) ECA recommends requiring EDUs to
incorporate more innovative measures and emerging technologies in their market
potential studies, including retro-commissioning and continuous commissioning, which
are valuable approaches to identifying deep energy savings in commercial buildings.
Finally, ECA suggests adding the words “including operational practices and design
improvements” at the end of Ohio Adm.Code 4901:1-39-03(A)(1) to reflect this
incorporation. (ECA Comments at 32-33.)

{§ 51} FirstEnergy disagrees with ECA’s suggestions to incorporate innovative
measures and emerging technologies as the proposed rule is already written with

sufficient flexibility (FirstEnergy Reply Comments at 7-8).

{952} Upon review, the Commission agrees with FirstEnergy and rejects OPAE
and ECA’s recommendations. As FirstEnergy notes, the rule language as proposed by
Staff is sufficiently flexible and allows utilities to identify energy savings in commercial
buildings within its certified territory. The additional suggested revisions are

unnecessary at this time.

{§53] OPAE and OAEE support using the utility cost test as the threshold test
for program approval and cost recovery in Ohio Adm.Code 4901:1-39-03(A)(2). However,
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both request that the Commission define the utility cost test. (OPAE Comments at 4;
OAEE Comments at 2.) OPAE also recommends language in subsection (A)(2) indicating
that alternative cost tests may also be included in the plan (OPAE Comments at 4). OAEE
notes that Ohio Adm.Code 4901:1-39-03(A)(2) requires an assessment of cost-
effectiveness using either the utility cost test or the total resource cost test, adding that it
strongly opposes such a granular cost-effectiveness analysis as part of an EDU’s program
planning requirements because it may eliminate energy efficiency measures that would
otherwise result in a better customer experience and more significant energy savings

(OAEE Comments at 6-7).

{954} Initsreply, FirstEnergy argues that OPAE fails to explain why the utility
cost test is superior to the total resource cost test that is currently used (FirstEnergy Reply
Comments at 7-10). Duke seeks additionally clarification from the Commission to explain
which cost test to apply in determining relative cost-effectiveness and who is permitted

to make that determination (Duke Comments at 5).

{955} As noted above, the Commission has already added a definition for the
utility cost test in Ohio Adm.Code 4901:1-39-01(DD). Moreover, with regard to Duke’s
comment, an explanation of when to apply the total resource cost test and the utility cost
test is contained within Ohio Adm.Code 4901:1-39-04(B). However, the Commission
rejects the comments of OPAE and OAEE insofar as their requests for establishing the
utility cost test as the threshold test for program cost-effectiveness, consistent with the
comments of FirstEnergy and Duke. We agree with OAEE's comment that
comprehensive programs which include an array of energy efficiency measures, whether
or not cost-effective, may provide a better customer service experience or yield greater
energy savings. Nevertheless, the Commission finds that measure-level applications of
the utility cost test or the total resource cost test should be retained in this subsection
because utilities” portfolio plans have to be cost-effective on a program level. Such

applications utilized in the analysis of economic potential allow the Commission to
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quickly identify problems and propose feasible solutions to utilities. Consequently, the

Commission rejects OAEE’s comment.

{956} ECA recommends modifying Ohio Adm.Code 4901:1-39-03(A)(3) to
ensure that each market potential study explains, in detail, the EDU’s methodology for
determining achievable potential from economic potential, including a description of key
parameters and input data, with formal citations of all references to supporting data and
methodology validation (ECA Comments at 33). The Commission rejects ECA’s
recommendation because the Commission finds that the language in this subsection is
sufficiently flexible to allow utilities to determine the best methodology in analyzing its
achievable potential. Further, the Commission retains the ability to require additional

information from the EDU to evaluate and confirm the level of achievable potential.

{957} OPAE avers that the rules, and specifically Ohio Adm.Code 4901:1-39-
03(A)(4), should also require utilities to evaluate cost-effectiveness based on the lifecycle
savings of a particular measure. OPAE believes this will reduce the current emphasis on
low-cost measures that have a quick payback but are short-lived and reinforce the focus
on measures with longer lives. According to OPAE, this will also assist utilities in
reducing the need to acquire efficiency in the future when policymakers are concerned
that utilities cannot meet the benchmarks. (OPAE Comments at 5-6.) The Commission
rejects OPAE's suggestions as utilities will have the opportunity to argue for the inclusion

of more cost-effective measures in portfolio plan proceedings.

{958} ECA recommends clérity on the definition of “anticipated impacts on new
construction” in Ohio Adm.Code 4901:1-39-03(B)(7) (ECA Comments at 33). Duke also
requests clarity because EDUs have no control over generating facilities (Duke Comments
at 5). ECA also seeks clarity on how Staff will minimize lost opportunities by capturing
the maximum potential for energy efficiency measures and design improvements in new
construction (ECA Comments at 33). OPAE suggests retaining the current language in
Ohio Adm.Code 4901:1-3%(B)(7), as it provides a more accurate description (OPAE
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Comments at 6). In response to ECA and Duke’s comments regarding “anticipated
impacts,” the Commission directs the parties to the language contained in R.C
4928.662(B), where the criteria is further explained. Moreover, we note that Duke takes
this subsection out of context and that while, the Commission agrees that EDUs have no
control over construction of new facilities or replacement facilities, EDUs are still
required to consider the impact of such changes in designing its program portfolio plan.

As such, ECA’s, Duke’s, and OPAE’s comments are summarily rejected.

{959} Inreference to Ohio Adm.Code 4901:1-39-03(B)(8), ECA suggests that gas
utilities be included as explicit potential partners for energy efficiency programs (ECA
Comments at 33; ECA Reply Comments at 22). FirstEnergy, in its reply, believes ECA’s
suggestion is unnecessary because the rule, as proposed, already encompasses all utilities
(FirstEnergy Reply Comments at 8). ECA also suggests including a requirement that
EDUs identify new opportunities in emerging technologies and fast-growing electric uses
and quantify if any have become significantly large or promising since the previous
market potential study (ECA Comments at 33). Duke contends that requiring

coordination with other EDUs would be counter-productive (Duke Comments at 5).

{60} The Commission declines to include language in Ohio Adm.Code 4901:1-
39-03(B)(8) directing electric utilities to consider their gas counterparts as potential
pariners for energy efficiency programs, as these rules are related to energy efficiency
programs for electric utilities. Additionally, the Commissions retains the language in this
subsection as it is sufficiently flexible for utilities to identify emerging technologies for
inclusion in its portfolios. Lastly, the Commission notes that there is no explicit
requirement for a utility to partner with other utilities, but it may do so if there are
efficiencies to be gained. Consequently, the Commission rejects the suggestions proposed‘

by ECA.

{961} OPAE suggests retaining current Ohio Adm.Code 4901:1-39-03(B)(13)

because market transformation is a primary goal of energy efficiency programs. As noted
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above, OPAE also believes that using efficiency programs to leverage market
transformation can potentially obviate the need for efficiency prograxhs in the future.
(OPAE Comments at 5-6.) ECA also suggests retaining the current language and
additionally proposes adding language for on-bill financing and the potential for energy
efficiency and demand response resources created by EDU programs to be bid into the
PJM capacity auction to the list of program portfolio design criteria (ECA Comments at
34-35). In reply to ECA’s proposals, FirstEnergy and AEP Ohio recommend rejection of
the on-bill financing additions (FirstEnergy Reply Comments at 8-9; AEP Reply

Comments at 9).

{9 62} The Commission disagrees with the comments of OPAE and ECA and
finds that the proposed language of Ohio Adm.Code 4901:1-39-03(B) aligns this rule with
the current statutory language and established nature of these programs. Moreover, the
Commission declines to adopt on-bill financing at this time, as incorporating the
recommended language would unnecessarily shift risk to ratepayers in the event of loan
default. The Commission also clarifies that EDUs are expected prudently bid its energy
efficiency resources into the PJM capacity auction. Consequently, the Commission
declines to put language regarding the PJM capacity auction into the rule language. As
such, the Commission accepts comments by FirstEnergy and AEP Ohio and rejects

comments by OPAE and ECA.

D.  Ohio Adm.Code 4901:1-39-04 - Program Porifolio Plan and Filing Requirements

{63} FirstEnergy asserts that with the proposed changes to the rest of the rules,
Ohio Adm.Code 4901:1-39-04 is no longer necessary and should be removed. FirstEnergy
asserts that Staff has proposed to move from a pre-approval process for portfolio plans
to a post-approval process which allows the utilities flexibility to make changes in
accordance with technologies and market conditions. However, FirstEnergy contends
that the required annual filings should be unnecessary if the Commission moves to a

post-approval process. (FirstEnergy Comments at?7.) Further, FirstEnergy asserts that if
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the Commission adopts a pre-approval process, it should be modified to streamline the

process (FirstEnergy Reply Comments at 10-12).

{964} ECA objects to FirstEnergy’s suggestion that utilities not be required to
make any filings with the Commission prior to implementing programs if the

Commission moves to a post-approval process (ECA Reply Comments at 5).

{§ 65} Withregard to the comments above, the Commission recognizes that Staff
is moving from a pre-approval process to a post-approval process. However, the
Commission disagrees with FirstEnergy regarding its suggestion that Ohio Adm.Code
4901:1-39-04, as proposed, should be removed in its entirety. The Commission finds that
the annual filings remain necessary as they provide notification about EDUs’ proposed
programs. The Commission notes that interested parties can provide input about EDUs’
program portfolio plans during the collaborative process outlined in Ohio Adm.Code
4901:1-39-03(D). If parties identify continuing issues with an EDU’s portfolio plan, such
issues can be addressed during the performance verification, process outlined in
proposed Ohio Adm.Code 4901:1-39-05, which may include the opportunity for a
hearing. Consequently, the Commission rejects FirstEnergy’s recommendation to

eliminate this language.

{566} OPAE believes that the proposed rules fail to resolve the difficulties that
have emerged regarding the bidding of capacity into the PJM base residual auction (PJM
BRA), and, thus, recommends that the provision as proposed be deleted (OPAE
Comments at 8-9). Duke does not agree with OPAE and contends that it is neither in
Duke’s nor the customer’s interest to offer more capacity than feasible into the PJM BRA

(Duke Reply Comments at 8).

{967} ECA recommends adding an additional provision under Ohio Adm.Code
4901:1-39-04 to require EDUs to bid at least 85% of existing and projected energy
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efficiency and peak demand response resources that are eligible under PIM rules into the

PJM BRA (ECA Comments at 31; ECA Reply Comments at 20-21).

{968} As noted above in the discussion for Ohio Adm.Code 4901:1-39-03, the
Commission again emphasizes that bidding into the PJM BRA is a management decision
for EDUs. EDUs should prudently bid energy efficiency and peak demand reduction
resources into the PJM BRA. To alert interested parties, EDUs may include bid details in
their annual portfolio plan. This will allow interested parties to bring up any issues
regarding the bid details during the performance verification process. For further
guidance, the Commission directs parties to review previous Commission cases
addressing bidding into the PJM BRA.Z As such, the Commission agrees with Duke’s

comment and rejects the recommendations proposed by OPAE and ECA.

{969} IGS argues that R.C. 4928.66 allows for CHP systems to be included in the
EDUs’ energy efficiency and peak demand reduction programs. However, IGS points
out that the wording of proposed Ohio Adm.Code 4901:1-39-04 may allow EDUs to
ignore the intent of the Ohio legislature and leave CHP systems out for project funding.
IGS suggests language to modify the rule to ensure that funds available from the EDUs’
energy efficiency and peak demand reduction programs are available to CHP systems on

an equal and non-discriminatory basis. (IGS Comments at 2-4.)

{9 70} The Commission rejects IGS’s comment and declines to include the
suggested language regarding CHP systems. The Commission notes that it is the EDUs’
responsibility to weigh the risks of adopting certain programs, including CHP systems,
and manage their portfolio plans in the most cost-effective and efficient manner. The

Commission believes that EDUs should be able to design their own programs, with any

2 Such an example includes First Energy EE/PDR, Opinion and Order (March 13, 2013).
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issues noted by interested parties to be later resolved during the performance verification

process outlined in Ohio Adm.Code 4901:1-39-05.

{71} DP&L, OAEE, ECA, AEP Ohio, and Duke are concerned about the
requirement for EDUs to annually file updated energy efficiency program portfolio plans
pursuant to Ohio Adm.Code 4901:1-39-04(A). While they are generally supportive of the
Commission’s efforts to minimize the expense for all stakeholders in the portfolio
planning process, they assert that requiring EDUs to file a new portfolio plan annually
will prove costly, time-consuming, and unduly burdensome on all paft'ies involved.
Additionally, DP&L, ECA, OCC, and OAEE support the existing three-year program
portfolio plan, while Duke, AEP Ohio, and OPAE suggest extending the three-year
timeframe to five years. (DP&L Comments at 2; OAEE Comments at 7; AEP Ohio
Comments at 5; Duke Comments at 6; OPAE Comments at 8-9; DP&L Reply Comments
at 4; Duke Reply Comments at 2, 5; AEP Ohio Reply Comments at 9-12; OCC Reply
Comments at 10-12; ECA Reply Comments at 5-8.) OCC specifically requests clarification
in the rule that each EDU must file a portfolio plan annually (OCC Comments at 9).
Alternatively, if the five year plan is implemented, the OCC suggests that EDUs file for
approval in the third year of the cycle, which would allow for ample opporturﬁty for
~review of the portfolio program (OCC Reply Comments at 10-12).

{972} Furthermore, AEP Ohio and ECA note that the new portfolio plan process
does not provide EDUs with any assurance of cost recovery. ECA further adds that
moving Commission review of program spending to the end of each program year puts
ratepayers at risk of uncertain or shifting costs associated with the energy efficiency and
peak demand reduction rider. (AEP Ohio Comments at 5; ECA Reply Comments at 5-8.)
Duke requests clarification that existing cost recovery mechanisms are also extended
along with the portfolio of programs (Duke Comments at 5-6). In its reply, AEP Ohio
agrees with Duke that it would be appropriate to clarify that existing cost recovery
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mechanisms are extended along with the portfolio of programs where appropriate. (AEP

Reply Comments at 9-12).

{973} OMAEG, Duke, OCC, and OPAE argue that the September 15 date for
filing an updated program portfolio plan each year is too late, as it leaves little time for
the Commission to attempt to issue a ruling on the plan prior to its effective date,
implementation, and corresponding cost recovery. They add that the proposed timing
affords interested parties a mere four months to resolve concerns related to the EDU's
proposed program portfolio plan prior to implementation. (OMAEG Comments at 4;
OCC Comments at 9; OPAE Comments at 7; Duke Reply Comments at 3.) DP&L and
OMAEG request that utilities should file portfolios no later than July 15, in order to
provide interested parties and EDUs ample time to resolve issues prior to the
implementation date of the plans (DP&L Reply Comments at 4, OMAEG Reply

Comments at 4).

{974} In response to the various comments regarding the annual filing, the
Commission finds that, while EDUs are required to annually file updated energy
efficiency program portfolio plans pursuant to proposed Ohio Adm.Code 4901:1-39-
04(A), in practice such filings are unlikely to be unduly burdensome. Moreover, we note
that an in-depth filing is required only when there are significant changes to an EDU’s
plan. The Commission again emphasizes that the annual filings are meant to inform
interested parties of an EDU’s portfolio plan and in fact, this is simply a continuation of
Commission practice. If an EDU does not incorporate input suggested by interested
parties, then any outstanding issues can be addressed during the performance
verification process outlined in Ohio Adm.Code 4901:1-39-05. As such, the Commission
rejects the submitted comments in opposition to the proposed annual filing. However,
the September 15 filing date is changed to September 1 to allow interested parties
~ additional time to review an EDU’s program portfolio plan.
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{475} FirstEnergy contends that Ohio Adm.Code 4901:1-39-04(B) should be
revised to specify that only the total resource cost test should be used for purposes of
determining cost effectiveness under the rule. Alternatively, FirstEnergy proposes that
the definition of cost-effectiveness as proposed be modified to clarify exactly when the
utility cost test should be utilized for purposes of determining cost-effectiveness.

(FirstEnergy Comments at 11.)

{976} The Commission agrees with FirstEnergy’s recommendation that an
EDU'’s program portfolio must be cost-effective based on the total resource cost test.
However, with regard to each program within the portfolio, we note that a program that
is not cost-effective pursuant to the total resource cost test may, nonetheless, be included
if it provides substantial non-energy benefits. Where appropriate, the EDU can
demonstrate that the specific program in question is cost-effective utilizing another cost

test. Ohio Adm.Code 4901:1-39-04(B) has been revised, accordingly.

{§77} ECA, with regard to Ohio Adm.Code 4901:1-39-04(C), contends that
EDUs should be required to provide some summary of proposed programs to
stakeholders before filing and allow for a collaborative process between stakeholders and
EDUs to improve program offerings (ECA Comments at 37). OAEE and IGS support
Staff’s proposal to require EDUs to conduct quarterly meetings with stakeholders and
assert that broadér stakeholder involvement is a welcomed improvement (OAEE
Comments at 7; IGS Comments at 5). However, DP&L, Duke, and AEP Ohio argue that
requiring such meetings by rule is unnecessary and will impose a rigid, mandatory
structure to a process that is currently well-functioning, voluntary, and collaborative
(DP&L Comments at 3-4; AEP Ohio Comments at 6; Duke Reply Comments at 2). AEP
Ohio suggests replacing the term “conduct” with “schedule” for additional flexibility
(AEP Ohio Comments at 6). FirstEnergy contends that requiring these meetings exceeds
PUCO authority and interferes with daily management of the EDU; however,

FirstEnergy suggests modifying the rule to require EDUs to host special meetings no later
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than 30 days prior to the filing of the portfolio plan during which the EDUs will provide
parties information relatéd to the plan and one technical conference to be held within 15
days after such filing (FirstEnergy Comments at 12-13). ECA disagrees with FirstEnergy
and states that requiring only two meetings is insufficient and would not even guarantee
annual meetings under the three-year filing interval. ECA, OCC, and OMAEG support
the requirement that utilities hold collaborative stakeholder meetings on at least a
quarterly basis. (ECA Reply Comments at 8-9; OCC Reply Comments at 7-10; OMAEG
Reply Comments at 4.)

{78} While ECA requests a summary of proposed programs to be provided to
stakeholders before the annual filing for the purposes of collaboration, the Commission
points out that that the quarterly stakeholder meetings ensure that there is sufficient
ongoing collaboration throughout the year. Moreover, with regard to the proposed
quarterly meeting requirement in Ohio Adm.Code 4901:1-39-04(C)(2), Staff emphasizes
that stakeholder meetings are already conducted by EDUs and the Commission is merely
codifying this practice. The Commission understands that such meetings are sometimes
not possible and, in the event an EDU fails to conduct a quarterly meeting, the EDU will
have an opportunity to explain the reasons behind this omission in its performance
verification report. Moreover, stakeholders meetings can be conducted via conference call
when needed. As sucﬁ, the Commission disagrees with ECA as to the summary of
proposed programs. However, the Commission agrees with the comments of ECA,
OAEE, IGS, OCC, OMAEG regarding Staff’s proposal for quarterly stakeholder meetings
and finds that this would be an appropriate method to ensure ongoing stakeholder

collaboration.

{79} OCC suggests that the Commission require that portfolio plans include a
cost-effectiveness analysis in Ohio Adm.Code 4901:1-39-04(C)(4) (OCC Comments at 9).

{980} The Commission clarifies that cost-effectiveness of an EDU’s program
portfolio plan is addressed in Ohio Adm.Code 4901:1-39-04(B). Again, as noted earlier in
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this Finding and Order, as the Commission is moving away from a pre-approval process,
review of the cost effectiveness of program portfolio plan, as well as review of the utility’s
performance in implementing the plan, will be conducted during the performance

verification process contained within Ohio Adm.Code 4901:1-39-05.

{981} AEP Ohio suggests deleting the phrase “including rebates or incentives
offered through each program’ in Ohio Adm.Code 4901:1-39-04(C)(5)(g) (AEP Ohio
Comments at 7). The Commission agrees that EDUs should not be required to disclose
the amount of rebates or incentives offered through each of its programs. Thus, the
Commission rejects AEP Ohio’s recommendation and revises the attached rules to reflect
that the annual filing will only needs to list whether the EDU is utilizing rebates and

incentives.

{982} OPAE suggests that the Commission should revise Ohio Adm.Code
4901:1-39-04(C)(5)(i) such that EDUs are required to lay out customer class allocations
when costs are shared among customer classes, rather than directing that such
information be required only if deemed appropriate (OPAE Comments at 9-10). The

Commission agrees with OPAE’s comment and revises the rule language accordingly.

{983} Several parties comment that the replacement of the current litigation
process with a comment and response period in Ohio Adm.Code 4901:1-39-04(D) and (E)
reduces Commission oversight of energy efficiency programs. OCC specifically contends
that this provision is unlawful because it violates R.C. 4928.66(D), transfers final authority
to EDUs, abrogates the PUCO's responsibility to oversee energy efficiency programs, and
is unfair to persons interested in such programs. OCC urges the Commission to not adopt
a process that gives EDUs the final authority as to the elements of their portfolio plans.
(OCC Comments at 7-8; OCC Reply Comments at 3-7.) Duke disagrees and notes that
the Commission has not indicated that it will be relinquishing any of its existing authority
(Duke Reply Comments at 10). OAEE, OHA, and Nucor oppose Staff’s proposal to limit

the comment period on an EDU’s energy efficiency and peak-demand reduction program
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from 60 days to 30 days and request the Commission maintain the current 60-day
comment period. (Nucor Comments at 4-5; OAEE Comments at 8; OHA Comments at
4.) ECA, OCC, and OPAE are concerned that the proposed rules would eliminate the
ability of rate payers, customers, and stakeholders to provide meaningful input regarding
an EDU’s portfolio plan because it cuts in half the time available to review the plan (ECA
Comments at 6-9; OCC Comments at 6; OCC Reply Comments 3-7; OPAE Comments at
7-8). FirstEnergy contends that such a short comment period is impractical and

unnecessary and increases the cost of compliance (FirstEnergy Comments at 13).

{984} Nucor is concerned that the proposed changes may not provide sufficient
Commission oversight or time for review, yet recognizes that a hearing requirement for
all portfolio plan filings is not necessary. Moreover, Nucor suggests that the hearing
should be discretionary, regardless if the Commission retains the three-year portfolio
period or transitions to a one-year period, but adds that parties should have an
opportunity to review the plan prior to it taking effect if the one-year period is adopted.
(Nucor Comments at 4-5; Nucor Reply Comments at 2). OAEE, similarly concerned
about sufficient Commission oversight, requests the Commission continue its process of
conducting hearings on proposed energy efficiency and peak demand reduction plans
(OAEE Comments at 8). FirstEnergy contends that, if the three-year plan cycle is
maintained, a discretionary hearing process should be established, following the
submission of stakeholder comments. Additionally, FirstEnergy suggests that if there is
a pre-approval process, at a minimum, there should be a hearing, and in the event there
is no pre-approval process, there should be no filing requirement. (FirstEnergy
Comments at 13-14.) If contested issues remain following the submission of comments,
OMAEG recommends that a hearing be held prior to the implementation of the plan and
collection of charges from customers. Thus, OMAEG suggests retaining the existing Ohio
Adm.Code 4901:1-39-04(E). (OMAEG Comments at 5.) Contrarily, AEP Ohio supports
Staff’s proposal to eliminate the existing Ohio Adm.Code 4901:1-39-04(E) and further

contends that the Commission will continue to provide ample opportunity for
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stakeholder involvement through quarterly collaborative meetings and other measures

(AEP Ohio Reply Comments at 9-12).

[9 85} In response to the various parties’ comments regarding the replacement
of the current litigation period with a comment and response period, the Commission
reiterates that the annual filing provides interested parties information regarding the
parameters of an EDU’s portfolio plan. After reviewing an EDU’s portfolio plan, if
interested parties wish particular changes to be made to an EDU’s portfolio plan, then
they can raise those issues during the performance verification process contained within
Ohio Adm.Code 4901:1-39-05. As such, the submitted comments regarding due process
are rendered moot and no comment and response period is necessary in Ohio Adm.Code
4901:1-39-04. Moreover, as mentioned above, the Commission generally anticipates
annual filings to be a continuation of prior year programs with minor revisions and does
not foresee the need for EDUs to file a completely different plan every year. Based on
these reasons, the Commission agrees with AEP Ohio and Duke and finds that the rule

language as proposed by Staff is reasonable.

{4186} Lastly, AEP Ohio suggests adding a subsection providing for automatic
approval if no Commission decision is issued within 60 days of the comment cycle being

completed (AEP Ohio Comments at 7).

{§87} The Commission declines to adopt such a provision at this time and,
consequently, rejects AEP Ohio’s comment. As indicated above, the Commission is
moving away from a pre-approval of the EDUs’ portfolio plans and such an automatic

approval process is consequently unnecessary at this time.

E. Ohio Adm.Code 4901:1-39-05 - Annual Performance Verification

{9 88} Initially, as indicated earlier in this Finding and Order, we are accepting
Staff’s recommendation to transition to a post-approval annual performance verification

process for portfolio plans. Such an approach promotes efficiency, reduces regulatory
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delay, and minimizes administrative costs because EDUs will avoid the need to
extensively litigate their portfolio plans prior to implementing them. Furthermore, post-
approval verification process is in line with other, similar verification processes currently
in place at the Commission, such as the Distribution Investment Rider and the Alternative

Energy Rider.

{189} OAEE, OPAE, and OMAEG oppose Staff’s proposal to allow the EDUs to
count energy savings from legal appliance standards and building codes to satisfy the
statutory benchmarks. OMAEG and OAEE further argue that these energy savings are
already built into the marketplace. OPAE states that this provision allows an EDU to take
credit for savings from something it did not have any involvement in, and will minimize
the level of programming available to customers and undermine the purpose of the
statutory benchmarks, which is to provide for additional energy efficiency and demand
response above and beyond transformations that occur in the market. OPAE further
asserts that if the Commission does adopt Staff’s proposal, the Commission should
require that an EDU undertake a measurement and verification program to determine if
the standard is actually implemented and if it is having an impact on energy use within
the EDU'’s service territory. (OMAEG Comments at 6; OAEE Comments at 11; OPAE
Comments at 10- 11.)

{90} Duke requests clarification on Ohio Adm.Code 4901:1-39-05(A)(1)(b),
specifically regarding whether only a mercantile customer is eligible to contribute to
savings and whether the utility is required to actively offer or promote commitment

payments for the measures (Duke Comments at 6).

{991} In reply comments, FirstEnergy agrees with Staff’s proposed revision to
Ohio Adm.Code 4901:1-39-05(A) and rejects the arguments made by OAEE, OPAE, and
OMAEG. FirstEnergy urges the Commission to apply the “as-found” methodology in
Ohio Adm.Code 4901:1-39-05, consistent with Ohio Adm.Code 4901:1-39-07.
(FirstEnergy Comments at 14-18.)
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{992} Regarding Ohio Adm.Code 4901:1-39-05(A)(1)(b), the Commission
revises the language to mirror the requirements of SB 310. Specifically, the Commission
replaces “Energy Independence and Security Act of 2007” with “federal standards.” With
that change, the Commission retains the remainder of this provision as proposed, as R.C.
4928.662 allows an EDU to count savings from “programs that comply with federal

standards.”

{993} The Commission also clarifies that the rule relates to all customers, not
exclusively mercantile customers. Furthermore, we note that the rule prohibits EDUs

from giving an incentive for compliance with laws and regulations.

{994} IEU-Ohio argues that the Commission should adjust each EDU’s
compliance baseline to remove the effects of the energy usage characteristics of
reasonable arrangement customers from the energy usage reduction mandate. IEU-Ohio
suggests adding the following language to Ohio Adm.Code 4901:1-39-05(A)(1)(c): “An
electric distribution utility shall modify its baseline to exclude load and usage
characteristics of the customers in its certified distribution territory with a reasonable
arrangement authorized pursuant to section 4905.31 of the Revised Code.” (IEU-Ohio
Comments at 3-4.)

{995} The Commission finds IEU-Ohio’s proposed language allowing the EDU
to modify its baseline to exclude the load and usage characteristics of customers with a
reasonable arrangement under R.C. 4905.31 to be reasonable. Moreover, we note that this
language is consistent with R.C. 4928.66(A)(2)(a)(i), which provides for the exclusion
from the baseline of “a customer for which a reasonable arrangement has been approved
under section 4905.31 of the Revised Code.” The rule language has been revised,
accordingly. However, the Commission determines that modification of baselines should
be included as a part of program design under Ohio Adm.Code 4901:1-39-04.
Accordingly, this language has been added as Ohio Adm.Code 4901:1-39-04(D).
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{96} OMAEG argues that proposed Ohio Adm.Code 4901:1-39-05(A)(1)(c)
should allow EDUs the flexibility to apply banked savings as needed. OMAEG suggests
that such a decision be made in collaboration with stakeholders, particularly when
applying banked savings could be used to reduce compliance costs. (OMAEG Comments
at 7)) In its reply comments, AEP Ohio supports OMAEG’s argument, but only to the
extent that the EDU has discretion in applying its banked savings due to the EDU’s
unique ability to project the need for the use of banked savings (AEP Ohio Reply

Comments at 14).

{997} Under SB 310, the General Assembly eliminated the advanced energy
requirement. In compliance with SB 310, therefore, the Commission revises Ohio
Adm.Code 4901:1-39-05(A)(1)(c) to eliminate the option of applying surplus energy
savings to an EDU’s advanced energy requirement. The Commission also clarifies in the
rule that banked surplus savings cannot be applied above and beyond the benchmark in
order to trigger the EDU’s shared savings incentive. Further, the Commission rejects the
arguments made by OMAEG and AEP-Ohio and retains the authority to dictate the
appropriate application of banked savings.

{§ 98} FirstEnergy contends that, based upon the language of R.C.
4928.66(A)(1)(b) related to peak demand reduction benchmarks, if an EDU has an
approved plan that includes peak demand reduction provisions that achieve the
benchmarks, no waiver is needed. FirstEnergy requests that the Commission eliminate
the second sentence of proposed Ohio Adm.Code 4901:1-39-05(A)(1)(d), which reads, “To
the extent that forecasted peak demand and peak prices do not materialize for economic
reasons, the electric utility may be granted a waiver of its benchmark for the difference
between actual performance and expected performance of demand response programs.”

(FirstEnergy Comments at 16-17.)
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{999} The Commission agrees with FirstEnergy regarding its suggestion that
language be eliminated from Ohio Adm.Code 4901:1-39-05(A)(1)(e). The Commission,

therefore, has eliminated the designated provision from the rule.

{9100} AEP Ohio argues that, in a year in which an EDU does not count a
mercantile customer-sited project for compliance purposes and that mercantile customer
specific account is qualified as an economic development load, the EDU should be able
to exclude that load from its baseline. AEP Ohio suggests adding subsection (f) to Ohio
Adm.Code 4901:1-39-05(A)(1), which reads, “At the sole discretion of the utility, any
exclusion from the baseline calculation for economic development customer accounts
shall also exclude any energy and demand savings from that economic development
customer account but only in the year in which the economic development customer

account is excluded from the baseline.” (AEP Ohio Comments at 7-8.)

{91101} The Commission disagrees with AEP Ohio concerning the need to
address the exclusion of savings from an economic development customer’s account in
any year in which that customer is excluded from the baseline. Cost-effective energy
savings which has actually been implemented should always count towards the

benchmarks.

{9102} OPAE proposes that the Commission delete “transmission of” from Ohio
Adm.Code 4901:1-39-05(A)(2)(a)(iii). OPAE asserts that there is no guarantee that
investments in transmission upgrades undertaken by an EDU affiliate will directly affect
Ohio customers. OPAE further adds that the Commission does not have jurisdiction over
transmission as it is overseen by the Federal Energy Regulatory Commission. (OPAE
Comments at 12-13.) ' |

{9103} IEU-Ohio and FirstEnergy urge the Commission to reject OPAE's
argument because R.C. 4928.66(A)(2)(d) explicitly allows an EDU to count savings from

upgrades to the transmission system and the Commission has already held that these
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types of programs may be counted for energy efficiency purposes.® (IEU-Ohio Reply
Comments at 11; FirstEnergy Reply Comments at 19.)

{§ 104} The Commission agrees with IEU-Ohio and FirstEnergy, and rejects
OPAE's request, given that R.C. 4928.66(A)(2)(d) indeed allows an EDU to count savings

from transmission infrastructure improvements.

{9105} AEP Ohio argues that utility distribution energy efficiency programs that
occur on the utilities” distribution facilities that directly reduce energy and demand
usage, and are clearly not loss reductions, should be treated in the same manner as other
customer energy efficiency and peak demand reduction programs. AEP Ohio further
states that mechanisms for the recovery of lost distribution revenue and shared savings
apply to these programs. AEP Ohio suggests that the following language be adopted as
Ohio Adm.Code 4901:1-39-05(A)(2)(a)(iv): “A description of all other applicable energy
efficiency and peak demand reduction activities that the electric utility proposes,
including programs that are implemented on the utilities” distribution facilities that
directly reduce energy and demand usage exclusive of loss reduction improvements, to

count toward its applicable benchmarks.” (AEP Ohio Comments at 8.)

{9106} The Commission rejects AEP Ohio’s suggested revision to Ohio
Adm.Code 4901:1-39-05(A)(2)(a)(iv). Each EDU is responsible for maintaining its
distribution facilities to perform optimally, the expense of which is recovered in base
rates. The Commission does not intend for these rules to provide additional incentives

for an EDU to sufficiently maintain its distribution facilities.

{9 107} FirstEnergy suggests reinstating Ohio Adm.Code 4901:1-39-05(C)(2)(c),

which has been deleted from the proposed rules. However, FirstEnergy suggests

3 In re Application of [the Companies] to Include Transmission and Distribution Projects in their Energy Efficiency
and Peak Demand Reduction Program Portfolios, Case Nos. 10-3023-EL-POR, et al., Finding and Order
(August 7, 2013).
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modifying the original language to remove the percentage cap on the amount of funds
that can be transferred through the staff approval process to provide more flexibility to
achieve the benchmarks in the most efficient and effective manner. (FirstEnergy

Comments at 18.)

{9108} The Commission denies FirstEnergy’s request, noting that Ohio
Adm.Code 4901:1-39-05(C)(2)(c) was removed from the rule because the Commission is

no longer utilizing a pre-approval process for an EDU’s program portfolio plan.

{9109} FirstEnergy, Duke, and DP&L contend that the scope of the report in Ohio
Adm.Code 4901:1-39-05(B), as well as the scope of duties of the IPE, are overly broad and
duplicate efforts already being undertaken by others (FirstEnergy Comments at 19; Duke
Comments at 7; DP&L Comments at 4). Duke suggests that the IPE’s report should be
used as an evaluation of the EDU’s energy efficiency portfolio plan’s program and
measures solely for the purpose of determining its annual achievement for measuring
compliance and the cost-effectiveness of the program offerings (Duke Comments at 7.)
AEP Ohio suggests elintﬁnating the language that allows the IPE to conduct its report-
related activities during the implementation of the electric utility’s program portfolio
plan and directing the IPE to file its report “no later than December 31 in the year the
EDU’s portfolio status report is filed.” Further, AEP Ohio suggests revising Ohio
Adm.Code 4901:1-39-05(B)(1) to limit the IPE’s focus to only verifying the gross savings
and gross peak demand reductions of an EDU’s programs. (AEP Ohio Comments at 10.)
The OCC opposes AEP Ohio’s latter suggestion because the OCC believes the
Commission should retain the flexibility to use net savings (OCC Reply Comments at 12-

17).

{9110} In reply comments, IEU-Ohio recommends that the Commission retain
the current scope of work for the IPE to prevent the incurrence of unnecessary costs that
will ultimately be borne by customers (IEU-Ohio Reply Comments at 17). In its reply,
ECA disagrees with AEP Ohio, Duke, FirstEnergy, and DP&L’s comments and notes that
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the role of the IPE is to ensure objective compliance determinations and verification of
the utilities” energy efficiency program performance data. Further, ECA urges the
Commission to include a provision that each utility is still responsible for retaining its

own portfolio plan evaluator. (ECA Reply Comments at 18-20.)

{111} Concerning the EDUs’ arguments opposing the role of the IPE as
proposed in the Ohio Adm.Code 4901:1-39-05(B), the Commission finds that the IPE’s
role is essential to the performance verification process. The IPE’s evaluation may
overlap with that of the EDU’s evaluator, but the Commission requires a review
independent from the EDU’s evaluator. Furthermore, the Commission finds it
reasonable to retain the elements in subsections (B)(1)-(3), which detail the role of the IPE
and are consistent with the definition of IPE found in Ohio Adm.Code 4901:1-39-01. As
noted before, the Commission may choose one or more entities, including Staff, to

conduct the review required by Ohio Adm.Code 4901:1-39-05(B).

{112} DP&L, AEP Ohio, and FirstEnergy recommend removing Ohio
Adm.Code 4901:1-39-05(B)(4) and 4901:1-39-05(E), arguing that the TRM presents a
different topic and should, therefore, be handled in a separate docket, rather than
included in an appendix to a report (DP&L Comments at 4; FirstEnergy Comments at 20-
21; AEP Ohio Comments at 10; AEP Ohio Reply Comments at 14-15; FirstEnergy Reply

Comments at 20).

{9113} Inresponse to concerns raised by DP&L, FirstEnergy, and AEP Ohio, the
Commission has retained the requirement that the IPE file recommended revisions to the
TRM, but has removed it as an element of the IPE’s report. This modification is meant to
clarify that the IPE’s recommended revisions to the TRM may be filed in a separate

docket, as the Commission orders.

{§ 114} ECA contends that the IPE is in the best position to thoroughly and

objectively verify energy efficiency program results and recommends that uniform
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reporting metrics be adopted for all regulated utilities responsible for energy efficiency
reporting. ECA further suggests that the Commission establish a process by which the
relevant merits of criteria in portfolio status reports are identified each year, so that each
year utilities move closer to consistent reporting. ECA suggests adding a subsection to
Ohio Adm.Code 4901:1-39-05(B) that provides the various metrics for the evaluation of
the EDUs portfolio plan programs. ECA also urges the Commission to require a net
savings approach and include net-to-gross analyses in the IPE's activities. ECA suggests
adding the following subsection to Ohio Adm.Code 4901:1-39-05(B): “An analysis of
appropriate net-to-gross values for use by EDUs in reporting EE savings. The net-to-gross
analysis shall include free ridership and spillover.” (ECA Comments at 25-27.)

{115} AEP Ohio and FirstEnergy disagree with ECA’s recommendation to
require a net savings approach and include a net-to-gross analysis in the IPE’s activities
because gross savings is the current practice in counting energy efficiency savings.
(FirstEnergy Reply Comments at 21-22.) In its reply, ECA disagrees with AEP Ohio and
FirstEnergy’s argument that the Commission should codify a gross savings measurement
in lieu of transitioning to a net savings requirement. ECA points out that the recent IPE
report? demonstrates the need for net savings in Ohio through a net-to-gross analysis.
ECA also disagrees with AEP Ohio and FirstEnergy’s assertions that a net savings
methodology would be difficult or costly to administer, since several states, such as
lllinois, Michigan, and Iowa, have successfully transitioned to a net savings

methodology. (ECA Reply Comments at 16-18.)

{116] The Commission denies ECA’s proposed additions to Ohio Adm.Code
4901:1-39-05(B). We find that the reporting requirements requested by ECA are already
sufficiently encompassed in Ohio Adm.Code 4901:1-39-05(A). Furthermore, Staff is

4 In the Matter of the Annual Verification of the Energy Efficiency and Peak Demand Reductions Achieved by the
Electric Distribution Utilities Pursuant to R.C. 4928.66, Case No. 13-1027-EL-UNC, 2011 Independent
Evaluator Report at 6 (May 2, 2013).
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currently working with the EDUs to standardize the reporting requirements statewide,
making ECA’s suggestion unnecessary. The Commission also rejects ECA’s arguments
regarding a net savings approach. In accordance with R.C. 4928.662(D) and our prior
findings in this Finding and Order, the Commission will continue to count energy

efficiency savings and peak demand reduction on a gross savings basis.

{9117} ECA argues that the 30-day comment period provided in proposed Ohio
Adm.Code 4901:1-39-05(D) is inadequate (ECA Comments at 28). FirstEnergy rejects
ECA’s assertion, stating that ECA likely misconstrued the rule’s meaning. FirstEnergy
argues that the review period is actually the time between when the EDU files its
performance report on May 15 through the entire evaluation period of the IPE plus an

additional 30 days. (FirstEnergy Reply Comments at 20.)

{9118} The Commission agrees with FirstEnergy’s interpretation of Ohio
Adm.Code 4901:1-39-05(D), which provides parties with the opportunity to file
comments regarding reports filed by the EDU and the IPE 30 days after the IPE files its
report. Under Ohio Adm.Code 4901:1-39-05(B), the IPE conducts its report-related
activities subsequent to the filing of the electric utility’s report, leaving parties with a
longer time period to review the EDU’s performance report. Additionally, a party that
requires more time can file a motion requesting an extension, consistent with the
Commission’s practice in other proceedings. The Commission finds that a 30-day
comment period following the filing of the IPE’s report is adequate for any interested

party to evaluate the reports filed by the EDU and the IPE and file responsive comments.

{9119} OAEE is concerned that the Commission is eliminating valuable public
participation in proposed Ohio Adm.Code 4901:1-39-05 (OAEE Comments at 10). OPAE
requests that the Commission require a hearing absent a unanimous agreement of the
parties (OPAE Comments at 13). OMAEG argues that the Commission should retain the
language of the existing rule, as the proposed language is not clear as to the criteria under

Ohio Adm.Code 4901:1-39-05(D) for holding a hearing, the scope of the hearing, or the
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potential remedies available to customers. OMAEG also agrees with OAEE that this
provision diminishes due process rights. (OMAEG Reply at 7-8.) Duke would like Ohio
Adm.Code 4901:1-39-05(D) to incorporate a just and reasonable standard of review as
well as a requirement that any party not using the TRM bears the burden of proof (Duke

Comments at 7).

{9120} The Commission notes that the proposed language in Ohio Adm.Code
4901:1-39-05(D) allows stakeholders to file comments regarding any aspect of the EDU’s
performance in implementing its program portfolio plan. Furthermore, under proposed
Ohio Adm.Code 4901:1-39-05(E), the Commission may schedule a hearing based upon
the IPE’s recommendations and comments received from stakeholders. Thus, the
Commission rejects OPAE's suggestion to require a hearing absent unanimous
agreement among the parties. The Commission also rejects OAEE, OMAEG, and Duke’s
comments. While the Commission’s decision to hold a hearing remains discretionary,
any interested party will have the opportunity to present its arguments for the
Commission’s consideration. The Commission will make its decision on a case-by-case
basis and will schedule a hearing to review the EDU’s performance, as it deems
necessary. Lastly, the Commission notes that any interested party may also file a
complaint case under R.C. 4905.26 regarding an EDU’s implementation of its program

portfolio plan and bear the burden of proof against the EDU.

{121} IEU-Ohio suggests modifying Ohio Adm.Code proposed 4901:1-39-05(F)
to provide parties with an opportunity to comment on Staff’s proposed changes to the
TRM and to provide that the Commission must approve Staff’s changes before they go
into effect. Duke argues that subjecting the TRM to an annual review process would
introduce an added and unnecessary level of uncertainty and cost, adding that a more
appropriate cycle would match the program planning cycle that the EDUs would use as
directed by the Commission for program planning purposes. Further, Duke asserts that

the TRM should be updated after a hearing as this is where the utility will bear the burden
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of proof if using different results from the TRM. Duke and FirstEnergy aver that if there
are conflicts between the TRM and an approved compliance plan, the conipliance plan
should control. (Duke Comments at 7-8; FirstEnergy Reply Comments at 20.) AEP Ohio
similarly recommends that Staff collect the IPE’s recommendations to the TRM and make
changes on a periodic basis, not to be less than three years and not more than five years.
(AEP Ohio Comments at 9.) FirstEnergy argues that any changes to the TRM should be
applied on a prospective basis only and that reviews of the TRM should coincide with
the period of time that the portfolio plans should be in effect, given that these plans are
based on the TRM values in effect at the time the plans are designed and should remain
unchanged for the duration of the time that the then current portfolio plan is in effect

(FirstEnergy Comments at 12).

{9122} OMAEG argues that a reasonable amount of time between TRM updates
and utility program portfolio plan filing dates will bring about further clarity and
predictability in the program portfolio plan process (OMAEG Reply Comments at 8).
Duke agrees, in its reply comments, that if the TRM is to be used as the basis of
compliance reporting in Ohio, then it requires a more substantial process with
participation from interested parties (Duke Reply Comments at 3). ECA disagrees with
Duke’s characterization of the burden of updating the TRM every year, as this process
would correspond with the IPE’s annual review and provide an opportunity for the IPE
and stakeholders to recommend changes aligned with the evolving energy efficiency
marketplace. Further, ECA notes that the associated administrative costs are far
outweighed by the increased benefits to portfolio plans and customer access to more cost-
effective programs. (ECA Reply Comments at 20.) Lastly, ECA and OMAEG again argue
for continued pre-approval of the EDUs’ program portfolio plans. (ECA Comments at
11.) (OMAEG Comments at 6-7.)

{123} The Commission finds it appropriate to add language to proposed Ohio
Adm.Code 4901:1-39-05(F) in response to IEU-Ohio’s comments regarding the approval
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of the TRM. The Commission will direct the IPE to recommend revisions to the TRM
periodically concurrent with the performance verification process. After reviewing all
recommendations, the Commission will update and approve the TRM periodically, as
noted in the discussion for proposed Ohio Adm.Code 4901:1-39-01(P)(3). With respect to
Duke’s argument that an annual update will be overly burdensome, the Commission
clarifies that an annual update would likely only require few changes that will allow the
TRM to fall more closely in line with appropriate evaluation, measurement, and
verification techniques. In response to Duke’s argument that an approved compliance
“plan should overrule the TRM, the Commission reminds Duke, as well as FirstEnergy
and DP&L, that the proposed rules no longer provide for pre-approved compliance
plans. We also note that the TRM will be applied on a prospective basis. Furthermore,
because the portfolio plans do not remain in effect for multiple years under the proposed
rules, the companies should make use of the TRM in effect at the time the EDU files to

update its program portfolio plan.

F. Ohio Adm.Code 4901:1-39-06 - Recovery Mechanism

{9124} DP&L requests clarification regarding the term “performance verification
process” used in proposed Ohio Adm.Code 4901:1-39-06. DP&L suggests the terms be
revised to recognize the utility’s annual recovery mechanism true-up filing. (DP&L

Comments at 5.)

{9125} The purpose of Ohio Adm.Code 4901:1-39-06 is to require an EDU to
propose a rate that will recover costs proposed in its program portfolio plan. The review
of the costs and true-ups will occur in the performance verification process, as detailed
in Ohio Adm.Code 4901:1-39-05. In response to DP&L’s request for clarification
regarding this distinction, the Commission revises the rule to specify that the EDU file,
rather than propose, a rate adjustment mechanism. The mechanism may be filed in a

separate docket from the program portfolio plan, but the two must be filed concurrenﬂy.
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{9126} Nucor notes that the rule requires a utility to file a rate adjustment
mechanism for recovery of portfolio costs concurrent with the filing of its portfolio plan.
Nucor asserts the Commission should clarify that a utility also has the option to propose
a cost recovery mechanism as part of a standard service offer (SSO) rate filing, which
would also avoid the need to re-litigate the mechanism in each portfolio plan proceeding.
Nucor suggests editing the rule’s language to clarify that a utility “may,” instead of
“shall,” propose a rate adjustment mechanism for recovery of costs incurred because
there may be other dockets in which the issue may be addressed. (Nucor Comments at

5)

{9127} OMAEG and FirstEnergy agree with Nucor’s suggested edit (OMAEG
Reply Comments at 9; FirstEnergy Reply Comments at 22-23). OCC opposes Nucor’s
suggestion that a cost recovery mechanism be included in a SSO rate filing and points out
that the statutes governing SSO proceedings do not include energy efficiency programs

(OCC Reply Comments at 24).

{9128} The Commission clarifies that an EDU’s proposed rate adjustment
mechanism does not belong in an SSO filing and, thus, rejects Nucor’s recommended
revision. As the Commission is transitioning away from the pre-approval process, we

 also find that Nucor’s concern over re-litigating the mechanism annually is moot.

{9129} OMAEG and OCC assert that the proposed rule appears to remove due
process from the determination of the costs to be recovered. According to OMAEG, the
rule does not require that costs that are included for recovery only include those costs
that were reasonable, prudently incurred, or associated with cost-effective programs.
Further, OCC and OMAEG note that if no approval process with interested parties’
involvement is required before the program is approved, costs may be automatically
included in the program and recovered by the electric utilities. They urge the
Commission to retain the existing process. (OMAEG Comments at 8; OCC Comments at

10.)
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{9130} Contrarily, AEP Ohio argues for the sake of efficiency, it does not make
sense to have an adjudicated process when the levels of recovery of program costs, shared
savings or lost distribution revenue mechanisms change within consistent levels already
approved for recovery (AEP Ohio Reply Comments at 16). DP&L also disagrees with
OCC, arguing that EDUs should be able to recover all costs and lost distribution revenues,
and have an opportunity to earn shared savings (DP&L Reply Comments at 6).

{131} The Commission finds it appropriate to add a provision to Ohio
Adm.Code 4901:1-39-06 to address concerns raised by OCC and OMAEG regarding the
lack of due process. With this revision, Ohio Adm.Code 4901:1-39-06(B) will allow any
party to file comments in response to the company’s proposed recovery mechanism.
Based upon the filed comments, the Commission will determine whether a hearing is
necessary in any given case. We also note that any revenue received through the
proposed mechanism is subject to disallowance and reconciliation in the annual

performance verification process provided in Ohio Adm.Code 4901:1-39-05.

{§ 132} Inorder to alleviate parties’ concerns regarding an EDU’s ability to collect
shared savings and lost distribution revenues without demonstrating need or
appropriateness, the Commission includes additional language to Ohio Adm.Code
4901:1-39-06(A) requiring an EDU to justify any costs collected in addition to direct

program implementation costs

{§ 133} IEU-Ohio and OCC argue that the Commission should not allow shared
savings to be collected through an EDU’s energy efficiency and peak demand reduction
rider because it is unreasonable to pay incentives to an EDU to comply with Chio law
where the incentives reduce the savings that customers would achieve. IEU-Ohio notes
that R.C. 4928.66 provides that if an EDU fails to achieve the required annual savings, the
Commission shall assess a forfeiture on the EDU. However, if the Commission does allow

recovery of lost distribution revenue through the rider, IEU-Ohio asserts it should
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provide that recovery will be allocated to the customer classes that generated the lost

distribution revenue. (JEU-Ohio Comments at 9; OCC Reply Comments at 17.)

{§134} AEP Ohio disagrees with IEU-Ohio’s arguments regarding shared
savings, noting that a penalty for lack of performance does not preclude an incentive to
perform well. AEP Ohio and ECA also contend that shared savings mechanisms, such as
those already approved by the Commission, ensure that all EDUs operate their programs
cost-effectively and encourage utilities to exceed the statutory benchmarks. ECA also
asserts that shared savings are specifically allowed by Ohio law under R.C.

4928.143(B)(2)(h). (AEP Ohio Reply Comments at 17; ECA Reply Comments at 24-25.)

{9 135} OCC avers that allowing the EDUs to collect lost distribution revenues is
a departure from previous Commission commitments and objects to the collection of a
shared savings incentive if the EDU is receiving lost distribution revenue. OCC and
Nucor also argue that charges for shared savings, if permitted, should be strictly limited
to charging customers for shared savings on the efficiencies that exceed the statutory

benchmark. (OCC Comments at 12; Nucor Reply Comments at 2.)

{9136} AEP disagrees with OCC’s argument regarding lost distribution revenue
and argues that its recovery makes the EDU whole by ensuring that it receives its

authorized distribution revenues (AEP Ohio Reply Comments at 16).

{4137} The Commission has approved the recovery of shared savings in past
cases, and has held that shared savings is “an effective means of aligning the utilities” and
consumers’ interests in implementing energy efficiency programs.” In re the Application of
The Cleveland Elec. Illum. Co., Ohio Edison Co., and The Toledo Edison Co. for Approval of their
Energy Efficiency and Peak Demand Reduction Program Portfolio Plans for 2010 through 2012
and Associated Recovery Mechanism, Case No. 09-1947-EL-POR, Opinion and Order (Mar.
23,2011) at 15. The Commission has also upheld an EDU’s right to collect lost distribution

revenues in previous portfolio plan cases as a way to make the EDU whole as far as its
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distribution revenues. See, e.g., In re the Application of Duke Energy Ohio, Inc., for Recovery
of Program Costs, Lost Distribution Revenue, and Performance Incentives Related to its Energy
Efficiency and Demand Response Programs for 2014, Case No. 15-534-EL-RDR, Opinion and
Order (Oct. 26, 2016) at 16-17; In re Dayton Power and Light Co., Case No. 13-833-EL-POR,
Opinion and Order (Dec. 4, 2013) at 13-14. Despite objections made by several parties,
the Commission clarifies that EDUs may continue to recover shared savings and lost

distribution revenues in conformance with the Commission’s rules and precedent.

{9138} OCC argues that an electric utility should not be allowed to collect a
shared savings incentive if it bids less than 75 percent of its eligible energy efficiency into
the PJM BRA (OCC Comments at 14). In its reply, FirstEnergy rejects this restriction
(FirstEnergy Reply Comments af 22).

{9139} The Commission denies OCC’s request to tie shared savings to the
bidding of energy efficiency into the PJM BRA. This issue was thoroughly addressed in
the section above which addresses comments regarding the bidding of energy efficiency

in relation to proposed Ohio Adm.Code 4901:1-39-04.

G.  Ohio Adm.Code 4901:1-39-07 - Historical Mercantile Customer Programs,
Combined Heat And Power, Or Waste Energy Recovery Systems.

{9 140} OPAE asserts that in order to provide transparency and provide
customers with information on the costs of complying with R.C. 4928.66, the costs of
reasonable arrangements should be publicly available (OPAE Comments at 13). In reply -
comments, IEU-Ohio argues that this request is contrary to Ohio law as trade secrets
protected by state law are not considered public records and are therefore exempt from

public disclosure (IEU-Ohio Reply at 20).

{9141} The Commission rejects OPAE'’s request that the Commission adopt a
provision requiring public disclosure of the costs of reasonable arrangements that involve

the commitment of demand side management resources to an EDU. The Commission
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finds that this issue would be more appropriate to determine in a reasonable arrangement

case, rather than a rulemaking proceeding.

[9142} ERC argues that the Commission should provide clear directions that the
energy savings will match the kilowatt hours (kWhs) generated and utilized in the
production incentive approach; alternatively, ERC suggests that the Commission clearly
define the method to be utilized if using a savings approach where the BTUs are
measured and converted to kWhs (ERC Comments at 3). IEU-Ohio proposes a provision
to incorporate the conversion of British thermal units (BTUs) into kWh and kW for
calculating savings (IEU-Ohio Comments at 11-12).

{4 143} AEP Ohio and ECA disagree with IEU-Ohio’s proposal. Specifically, AEP
Ohio argues that, using the benchmark method for calculating an exemption from the
energy efficiency and peak demand reduction rider, the annual production kWh from the
CHP system is the appropriate energy savings to use in determining the exemption, and
is the equivalent method used in all other energy efficiency projects (AEP Ohio Reply
Comments at 18). ECA argues that IEU-Ohio’s BTU conversion proposal recommends
such a conversion for technologies that are not permitted as energy efficiency measures

under the Ohio Revised Code (ECA Reply Comments at 9-11).

{144} The Commission rejects IEU-Ohio’s proposal to adopt a provision for
converting BTUs to kWh because the energy efficiency programs are meant to capture
only electrical savings. We will, therefore, continue to count energy savings to match the

kWhs generated.

{9 145} First]énergy asserts that Ohio Adm.Code 4901:1-39-07(B)(1) and (2) apply
universally and, accordingly, should not be in Ohio Adm.Code 4901:1-39-07, which is
specific to mercantile self-direct projects, CHP projects, and WER projects. FirstEnergy
requests that a similar rule for non-mercantile customer projects be added to proposed

rule Ohio Adm.Code 4901:1-39-05. (FirstEnergy Comments at 13-14.)
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{9146} The Commission denies FirstEnergy’s request that a similar rule be added
for non-mercantile customers as this rule is meant to effectuate the provisions in R.C.
4928.66(A)(2)(c), which is specific to mercantile customers. Additionally, the Commission
clarifies that Ohio Adm.Code 4901:1-39-07 applies only to historical mercantile

customers, not all mercantile customers, in accordance with R.C. 4928.66(A)(2)(c).

{9147} OPAE asserts that Ohio Adm.Code 4901:1-39-07(B)(2)(a) and (b) should
be modified such that capacity can only be counted as it is defined by the regional
transmission organization in which the EDU participates (OPAE Comments at 13-14).

{9148} The Commission accepts OPAE's proposed revision to Ohio Adm.Code
4901:1-39-07(B)(2)(a) and (b) to clarify that an EDU should only count capacity as defined
by the regional transmission organization in which the EDU participates. The rule has

been revised, accordingly.

{9149} ECA disagrees with Ohio Adm.Code 4901:1-39-07(B)(3), which includes
the ability of mercantile customers who replace non-functioning equipment or
installation of new equipment to commit any energy reductions to its EDU utilizing the
“as-found method.” ECA views the as-found method as in direct conflict with R.C.
4928.66 and its requirement that utilities “implement energy efficiency [and peak demand
reduction] programs that achieve” certain benchmarks. (ECA Comments at 19.) OPAE
notes that, while it has long supported the as-found method of calculating savings, it does
not support counting as-found savings from installing new equipment unless it is
installed as part of a comprehensive energy improvement plan where new systems
replace old systems (OPAE Comments at 14). Duke seeks clarification on whether the
utility is required to claim impacts for mercantile projects on an as-found basis or the
EDU may choose to claim impacts based on the market standard to simplify the operation

of mercantile programs (Duke Comments 8).
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{9150} IEU-Ohio and FirstEnergy agree with the proposed rule in Ohio
Adm.Code 4901:1-39-07(B)(3) that allows the mercantile customer replacing non-
functioning equipment or installing new equipment to count related savings based on
the efficiency of the equipment that was replaced. FirstEnergy rejects ECA’s opposition
to this method of counting savings (IEU-Ohio Reply Comments at 4; FirstEnergy Reply

Comments at 17).

{9151} In response to comments made by OPAE, ECA and Duke regarding the
as-found method in Ohio Adm.Code 4901:1-39-07(B)(3), the Commission finds that
savings must be recognized as permitted by statute. R.C. 4928.662(B) requires that energy
efficiency savings and peak demand reduction achieved be measured on “the higher of
an as-found or deemed basis.” The Commission will therefore continue to use the as-

found method to measure such savings.

{4152} Regarding Ohio Adm.Code 4901:1-39-07(B)(4), Duke seeks clarification
that the verification will be included in the IPE’s report and not by the utility’s evaluator
(Duke Comments at 9).

- {9153} The Commission clarifies that the IPE, as well as the utility’s evaluator,
must review such programs. The fact that a program is reviewed by the IPE as required
under Ohio Adm.Code 4901:1-39-05 does not obviate the utility’s obligation to review its

programs.

{9 154} Duke and DP&L also request clarification on Ohio Adm.Code 4901:1-39-
07(C)(3) regarding when the EDU must submit its annual update to Staff and whether
that update will be approved under an automatic approval process. Specifically, DP&L
asserté it is unclear when a mercantile customer’s application must be filed in order to
meet the criteria for a mercantile rebate from the utility. (Duke Comments at 9; DP&L
Comments at 6.) FirstEnergy suggests that all customer annual reporting be submitted

to Staff by April 30 of each year (FirstEnergy Reply Comments at 24).
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{9155} The Commission finds it appropriate to revise proposed Ohio Adm.Code
4901:1-39-07(C) in response to comments made by Duke and DP&L concerning the
deadline of filing with the Commission an application to commit savings. The revision
clarifies that an application that is filed individually must be filed by December 31 of the
year following the end of the three-year period. If the application is filed jointly between
the mercantile customer and the EDU, the deadline is the following March 31. For
instance, if the three-year period ends in 2017, an application filed individually will be
due December 31, 2018, and an application filed jointly, March 31, 2019.

{9156} Referring to Ohio Adm.Code 4901:1-39-07(C), ECA agrees with the
Commission on establishing a performance-based system, but recommends adding
language that clearly establishes the requirement to file an annual report with the
Commission. Further, ECA notes that the draft rules do not specify that the same
incentive will be required of any existing or future CHP/WER programs within the
EDU’s energy efficiency portfolio. ECA recommends clarification that the same
performance-based incentive be required of these EDU-run programs. (ECA Comments

at19.)

{9157} The Commission finds that whether to include CHP or WER programs as
part of an EDU’s portfolio plan should be left to the discretion of the EDU. While the
Commission recommends an incentive payment amount, it continues to leave that
element as one to be negotiated between the mercantile customer and the EDU, subject
to approval by the Commission. Furthermore, in response to ECA, Ohio Adm.Code
4901:1-39-07(C)(3) explicitly requires that annual updates be filed for the continued

commitment of savings and exemption from the rider.

{§ 158} IEU-Ohio proposes language to be added to Ohio Adm.Code 4901:1-39-
07(C) that would provide specific guidance on how to count the output of either a WER
or CHP system (IEU-Ohio Comments at 12). IEU-Ohio also argues for a new provision
to clarify the application of the automatic approval process (IEU-Ohio Comments at 5).
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{9159} OCC rejects IEU-Ohio’s proposed modifications to Ohio Adm.Code
4901:1-39-07(C) because mercantile customers should not be exempt from paying the
EDUs’ energy efficiency riders while at the same time making money by bidding their
energy efficiency savings into the PJM markets. If the Commission does adopt rules
allowing mercantile customers to retain ownership of energy efficient/peak demand
reduction attributés, OCC suggests that those customers should no longer be eligible to
participate in any EDU interruptible rate programs because such programs increase costs
to Ohio residential customers. OCC suggests that the electric utilities” interruptible rates
should be eliminated as they move to divesting 100 percent of their generation. (OCC
Reply Comments at 20-24.)

{§ 160} The Commission rejects OCC’s suggestions. R.C. 4928.66(A)(2)(c) allows
EDUs to exempt mercantile customers from the rider used to collect energy efficiency
costs if they commit their savings to the EDU. Furthermore, the Commission is not
adopting a rule allowing mercantile customers to retain ownership of their energy
efficiency attributes at this time. That issue is more fully discussed below. Additionally,
the Commission accepts the language for Ohio Adm.Code 4901:1-39-07(C) proposed by
IEU-Ohio regarding the method of counting the output of a customer’s CHP and WER
systems, but rejects the proposed modification to subsection (C)(1). The rule language, as
proposed, already specifies that the automatic approval process applies to any
application that is filed under Ohio Adm.Code 4901:1-39-07(C). The rule has been

amended, accordingly.

{§ 161} ECA requests clarification regarding the meaning of “permanent” under
Ohio Adm.Code 4901:1-39-07(C)(2) as it relates to incentive payments (ECA Comments
at 39-40). CHP Coalition believes clarity is needed on the length of time the incentive can
be earned (CHP Coalition Reply Comments at 4). FirstEnergy suggests that the filing
requirement be limited to only three years, rather than five, with the amount of savings,

once rendered permanent, being determined based on the average reported savings
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during the annual reporting period. FirstEnergy contends that a three-year period is
consistent with the Commission's requirement for an EDU to determine its baseline.

(FirstEnergy Comments at 25.)

{9162} The Commission initially notes that, under Ohio Adm.Code 4901:1-39-
07(C)(2), an EDU must count energy efficiency savings as permanent after five years of
approved commitment payment applications from a mercantile customer. The
Commission revises the proposed rule language in response to ECA’s inquiry by adding
that “no additional payments will be made to the customer” after those five consecutive
years, Moreover, the Commission rejects FirstEnergy’s proposal to limit the filing
requirement to three years, and retains the requirement that a mercantile customer apply

to commit its savings for five years before those savings become permanent.

{9 163} IEU-Ohio recommends modifying Ohio Adm.Code 4901:1-39-07(C)(3) to
provide that mercantile customers may verify their continued actual EE/PDR savings to
their EDUs, which will report those ongoing savings to the Commission in their annual
reports filed in accordance with proposed Ohio Adm.Code 4901:1-39-05.  This
modification would recognize that the annual performance verification process applies
to the applicant filing the mercantile customer application, as in practice the vast majority
of these applications are jointly filed between the mercantile customer and its EDU. The
modification would also recognize that a mercantile customer is already under an
obligation as part of its commitment agreement with its EDU to verify annually that its

energy savings and peak demand reductions still exist. (IEU-Ohio Comments at 8.)

{9164} The Commission recognizes the need for clarification in Ohio Adm.Code
4901:1-39-07(C)(3) as requested by IEU-Ohio. Therefore, the Commission adds language
that specifies that either a mercantile customer or an EDU may provide the annual update

required for ongoing rider exemptions.
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{9165} Several parties commented on the incentives offered for the commitment
of savings from CHP and WER systems. ERC suggests a single tiered approach to
incentive payments for CHP. ECA also suggests that CHP and WER systems should
receive a higher incentive. Specifically, ECA notes that the proposed rules suggest a 100
percent conversion rate of kWh generated to kWh saved, which does not incentivize
customers and CHP developers to properly design and operate their CHP systems to
achieve the highest possible efficiencies. (ECA Comments at14.) Additionally, the Heat
is Power Association, ECA, OMAEG, CHP Coalition, and MCA suggest that the
Commission’s proposed incentive level of $0.005/kWh is too low when compared to
incentives offered in other states and payments for other energy efficiency measures.
(MCA Comments at 4; ECA Comments at 16). Finally, MCA, ECA and ERC propose that
a portion of the incentive be paid upfront in order to reduce costs of the detail system
design and help facilitate CHP and WER projects that would not have otherwise been
developed (MCA Comments at 2; ECA Comments at 18; ERC Reply Comments at 2).

{9166} ECA agrees with AEP Ohio’s comments urging the Commission to
implement CHP/WER provisions to encourage high-efficiency systems, establish a tiered
payment system based on efficiency, set incentives based on performance of the system,
and ensure that funding for CHP projects is balanced against budgets for other energy
efficiency programs (ECA Reply Comments at 9-11; AEP Ohio Reply Comments at 19).

{9 167} FirstEnergy rejects the commenters’ approaches to determining the level
of savings from a CHP (FirstEnergy Reply Comments at 24-28). Moreover, FirstEnergy
and IEU-Ohio urge the Commission to adopt rules that allow EDUs the flexibility to
incorporate CHP and WER projects in their compliance plans when such projects are
demonstrated to be cost effective relative to other compliance options. (IEU-Ohio Reply
Comments at 16-17; FirstEnergy Reply Comments at 24-28).

{168} OMAEG supports incorporating the mercantile customer pilot program

into the Commission’s regulations, as it has been an effective, streamlined process which
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has resulted in the implementation of numerous energy efficiency projects. OMAEG
further urges the Commission to recognize, by incorporating into its rules, the concept
that mercantile customers retain their ownership rights to the energy efficiency attributes
of their self-directed projects when committing the savings from those projects to an
electric utility. (OMAEG Comments at 9-10.) IEU-Ohio agrees (IEU-Ohio Reply at 20).
However, AEP Ohio opposes this position, arguing that this recommendation could
reduce the opportunities for the EDU to bid capacity savings to the PJM market for the
benefit of all customers. It states that OMAEG and IEU-Ohio can accomplish their desired
result without a rules change. Further, AEP Ohio states that mercantile customers may
complete any energy efficiency project without EDU support in the form of an incentive

or rider exemption. (AEP Ohio Reply Comments at 17-18.)

{9169} The Commission denies the proposed revisions raised by various parties
to modify the incentive payments for savings related to CHP and WER. The Commission
notes that in the time since comments were originally submitted in this proceeding, the
incentive payment of $0.005/kWh has served to motivate mercantile customers to
participate in committing their CHP and WER savings to their EDU. Furthermore, the
Commission rejects the proposals for a tiered approach to counting savings from CHP
and WER systems. As long as the CHP or WER system meets the statutory minimum
required efficiency, the Commission will recognize CHP and WER savings annually as it

is produced, counting a kWh produced as a kWh saved.

{9170} The Commission also rejects OMAEG’s argument regarding ownership
rights. The Commission has previously held that an EDU may obtain ownership of a
mercantile customer’s energy efficiency attributes as a condition of the customer’s
exemption from the rider, finding that “requiring the Companies to bid all planned
savings into future PJM BRAs could substantially benefit ratepayers by lowering capacity
auction prices and reducing Rider DSE costs.” In re the Application of The Cleveland Elec.
Illum. Co., Ohio Edison Co., and The Toledo Edison Co. for Approval of Their Energy Efficiency
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and Peak Demand Reduction Program Plans for 2013 through 2015, Case No. 12-2190-EL-POR,
et al., Opinion and Order (Mar. 20, 2013) at 20. For that reason, the Commission will
continue to allow an EDU to obtain ownership rights to the energy efficiency attributes

when committing their savings.

{9171} Finally, OPAE opposes compensating customers for administrative costs

and inconvenience (OPAE Comments at 14).

{172} The Commission rejects OPAE’s position. Compensating historical
mercantile customers for administrative costs and convenience simply makes those
customers whole when committing savings to an EDU. The Commission encourages

such compensation to avoid creating a barrier to committing savings.

H.  CHP/WER Template-related Comments

{9173} Several parties including AEP Ohio, Ohio Coalition for CHP, DP&L,
Duke, ERC, FirstEnergy, IEU-Ohio, IGS, and OMAEG filed comments regarding the
CHP/WER template that was included in the proposed rules. The Heat is Power
Association, ECA, OMAEG, CHP Coalition, and MCA recommended raising the per kWh
incentive payment of $0.005.

{174} FirstEnergy avers that the application templates are somewhat premature
in their development but provides comments with proposed improvements to the
templates. FirstEnergy believes that the template should be revised to indicate the length
of time during which the cash option is to be paid. It also recommends adding a provision
to the template stating that no incentive payments will be made until the CHP/WER
project is certified, fully operational and committed to the EDU. (FirstEnergy Comments
at 27.) CHP Coalition disagrees with FirstEnergy, specifically noting that requiring
incentive payments to be paid only when a project is fully operational creates
dissimilarity between CHP and WER systems and other energy efficiency measures.

Also, CHP Coalition recommends providing clear guidance on what qualifies as an
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“auxiliary support system” and how customers and developers might demonstrate that
they have factored out any additional power support. (CHP Coalition Reply Comments
atb.)

{9175} The Commission notes that the incentive payment of $0.005 per kWh has
successfully been in place since 2011.5 As such, the Commission retains this incentive

amount at this time.

{9176} CHP Coalition and ERC contend that the proposed rules do not provide
guidance to EDUs on how to incorporate CHP and WER into their energy efficiency
portfolios (CHP Coalition Comments at 1, 6; ERC Comments at 4-5). CHP Coalition also
supports IGS’s recommendation to modify the rule in order to ensure that CHP receives
equal access to funding opportunities under EDU programs. (CHP Coalition Reply
Comments at 2. Duke and DP&L assert that the CHP incentive mechanism needs to be
further defined, both in the appropriate way to effectively calculate energy efficiency
savings, and the timing in which the incentive should be paid (DP&L Reply Comments
at 6; Duke Reply Comments at 11).

{9177} With regard to comments made by parties about further guidance on how
to incorporate CHP and WER into their energy efficiency portfolios, the Commission
reiterates that it is moving to a performance verification post-approval process, as
outlined in Ohio Adm.Code 4901:39-05. Consequently, the Commission expects EDUs to
design their own energy efficiency portfolios that include CHP and WER programs when
appropriate. Ultimately, the inclusion of such programs is a management decision and
EDUs should be making these decisions based on their own internal risk analysis and in

collaboration with stakeholders.

5 See In the Matter of a Mercantile Application Pilot Program Regarding Special Arrangements with Electric
Utilities and Exemptions from Energy Efficiency and Peak Demand Reduction Riders, Case No. 10-834-EL-
POR, Second Entry on Rehearing at 8 (May 25, 2011).
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{9178} AEP Ohio recommends changes to Section 3 of the template that reflect its

comments above regarding a tiered incentive structure and higher incentive payments.

{9179} The Commission rejects AEP Ohio’s recommended changes to Section 3
of the template. The issue of CHP incentive payments has been thoroughly addressed in
the discussion regarding section Ohio Adm.Code 4901:1-39-07.

IV. COMMENTS ON OHIO ADM.CODE CHAPTER 4901:1-40
A. Ohio Adm.Code 4901:1-40-01 - Definitions

Al 186} FirstEnergy and AEP Ohio suggest that the definition of “deliverable into
this state” in proposed Ohio Adm.Code 4901:1-40-01(F) should be revised to include
electricity originating from a source located in MISO or PJM. FirstEnergy notes that both
PIM and MISO require a study to be performed prior to the interconnection of any
generation source they operate. Therefore, FirstEnergy asserts that no other studies
should be necessary if MISO and PJM’s requirements are satisfied. FirstEnergy believes
that this proposal would reduce administrative costs for potential suppliers, remove a
potential barrier to entry into Ohio’s market, and streamline the process. (FirstEnergy
Comments at 30; AEP Ohio Reply at 23.)

{9 181} The Commission finds that the comments regarding the definition of
“deliverable into this state” have been thoroughly addressed in previous rulemaking
cases, and the Commission maintains its position that this definition does not need to be
expanded to include any generation originating within the PJM or MISO transmission
systems. We continue to believe that “a demonstration of delivery via a power flow study
and/ or deliverability study should be necessary, although not to the extent of requiring
signed contracts.” In re the Adoption of Rules for Alternative and Renewable Energy
Technologies and Resources, and Emission Control Reporting Requirements, and Amendment of
Chapters 4901:5-1,4901:5-3,4901:5-7 of Ohio Adm.Code, to Implement S.B. No. 221, Case No.
08-888-EL-ORD, Opinion and Order (Apr. 15, 2009) at 28.
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{9182} IEU-Ohio, AEP Ohijo, and FirstEnergy each assert that the Commission
should delete the second subpart under the definition of “double-counting” in proposed
Ohio Adm.Code 4901:1-40-01(I). They assert that there is no statutory authorization to
prohibit using a single resource to meet more than one requirement. IEU-Ohio also
contends that the General Assembly was aware that measures could potentially count
towards compliance with both mandates, but only excluded WER systems from counting
towards both mandates. Further, IEU-Ohio avers that Staff’s proposed rule would work
against customers implementing CHP facilities that may qualify as both a renewable
energy resource and also result in a reduction in energy usage for the mercantile
customer. (FirstEnergy Comments at 30-31; IEU-Ohio Comments at 19; AEP Ohio Reply
at 23.)

{4183} The Commission notes that one of the statutory changes in SB 310 was the
removal of the advanced energy benchmarks. Therefore, the second subpart of the
definition of “double-counting,” which read “[cJomply with both energy efficiency and
advanced energy statutory benchmarks,” is now moot. Consequently, the Commission
agrees With IEU-Ohio and FirstEnergy and is amending the rule accordingly by deleting

that portion of the definition in order to be consistent with the statutory changes.

{4 184} IEU-Ohio recommends amending the definition of geothermal energy in
proposed 4901:1-40-01(O) and the definition of solar thermal energy in proposed Ohio
Adm.Code 4901:1-40-01(AA) because the definitions are limited to geothermal and solar
thermal energy that results in the production of electricity. IEU-Ohio argues that Ohio
law does not limit geothermal or solar energy in this way; for example, geothermal
energy could include using devices such as a ground source heat pump for heating and
cooling purposes. {EU-Ohio urges the Commission to redefine geothermal energy and
solar thermal energy to allow any type of geothermal or solar energy to qualify as a

renewable resource. (IEU-Ohio Comments at 10-11.)
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{9185} The Commission finds it unnecessary to amend the definitions of “solar
thermal” or “geothermal energy.” The Commission believes that these definitions are
consistent with the statutory intent behind R.C. Chapter 4928. Thus, the Commission

rejects IEU-Ohio’s recommendations.

B. Ohio Adm.Code 4901:1-40-03 - Requirements

{9186} DP&L supports the removal of Ohio Adm.Code 4901:1-40-03(C), which
requires a ten-year compliance plan for future renewable energy benchmarks (DP&L

Comments at 6).

{9 187} IEU-Ohio recommends that the Commission modify Staff’'s proposed
rules to allow utilities to rely upon advanced energy resources to meet the alternative
energy resource mandate in each year of the compliance period through 2025. IEU-Ohio
argues that the proposed rules in Ohio Adm.Code Chapter 4901:1-40 do not allow
advanced energy resources to count towards the alternative energy resource mandate

until 2024. (IEU-Ohio Comments at 20.)

{9188} As a threshold matter, the Commission notes that there have been
significant revisions to Ohio Adm.Code 4901:1-40-03 to reflect changes made by the 130th
General Assembly to R.C. 4928.64 through SB 310. These revisions render IEU-Ohio and

DP&L’s comments moot.

{189} FirstEnergy recommends that in an application to adjust the baseline
under Ohio Adm.Code 4901:1-40-03(B)(3), an EDU should be permitted to provide
justification for its adjustment, including what constitutes the new economic growth that
required an adjustment of the baseline. Further, FirstEnergy suggests that the
Commission determine what constitutes new economic growth on a case-by-case basis.

(FirstEnergy Comments at 31.)
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{9190} AEP Ohio recommends a definition of “new economic growth” for
purposes of Ohio Adm.Code 4901:1-40-03(B)(3). AEP Ohio suggests that the Commission
exclude load associated with reasonable arrangements approved under R.C. 4905.31. As
the Commission typically makes an independent statutory determination regarding
reasonable arrangements and awards an economic development discount for energy sold
to the customer that is approved for a specific period of time, AEP Ohio believes that
should also serve as the duration of the baseline adjustment. If a non-reasonabie
arrangement basis is used, then AEP Ohio notes that a generic period of three years could
be used since the baselines themselves are calculated based on a three-year horizon. (AEP

Ohio Comments at 15.)

{41191} FirstEnergy agrees with AEP Ohio’s suggestion that load associated with
reasonable arrangements should be excluded from the baseline, but FirstEnergy believes
that this is only one element of load associated with economic growth. FirstEnergy
argues that a large commercial customer can complete a significant expansion with load
that should be excluded for economic growth, but never have a reasonable arrangement
implemented. Therefore, FirstEnergy does not believe a definition for new economic
growth is necessary and that the decision of whether to exclude something as new
economic growth from the baseline should be made on a case-by-case basis. (FirstEnergy

Reply at 29.)

{9192} The Commission appreciates the comments from AEP Ohio and
FirstEnergy regarding baseline adjustments for economic growth. While the Commission
understands AEP Ohio’s argument that a definition of new economic growth could lend
more certainty to the process, the Commission agrees with FirstEnergy that the
determination of whether to exclude something from the calculation of baseline is best
made by the Commission on a case-by-basis, which will allow the Commission to

consider all the relevant factors at issue. Therefore, the Commission does not believe that
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a definition of “new economic growth” needs to be included in these rules at this time.

As such, the Commission rejects AEP Ohio’s recommendation.

{4193} Further, the Commission has amended Ohio Adm.Code 4901:1-40-03(B)
to provide utilities and ESCs with two options on how to calculate their baselines: they
can use the average total kilowatt hours sold annually to their respective customers in
the preceding three calendar years, or the total kilowatt hours sold in the applicable
compliance year. This flexibility should mitigate some of the need for applications to
exclude new economic growth, as a regulated party may choose the second baseline
calculation option in the event new economic growth appears to be a concern.
Additionally, the rules maintain the option for regulated parties to request a baseline
reduction to reflect new economic growth in their service areas. Therefore, the
Commission believes that the attached rules appropriately address the issues raised in
the comments and provides a balanced approach to determining the baseline for

compliance with the requirements of R.C. 4928.64.

C.  Ohio Adm.Code 4901:1-40-04 - Qualified Resources

{9194} OPAE and AEP Ohio request clarification to Ohio Adm.Code 4901:1-40-
04(A)(8) on what is meant by a storage facility that “promotes the better utilization of a
renewable energy resource.” OPAE suggests that this phrase should be replaced with
“that stores energy produced by a renewable energy resource.” AEP Ohio agrees with

OPAE's suggested change and believes that such change eliminates ambiguity regarding
the meaning of “promotes the better utilization” and specifically defines that the qualified
resource must store energy from a renewable energy resource. (OPAE Comments at 14-

15; AEP Ohio Reply at 23-24.)

{9 195} The Commission finds these comments to be persuasive. In order to
avoid confusion and promote consistency, the Commission is revising Ohio Adm.Code

4901:1-40-04(A)(8) to match the language in R.C. 4928.01(A)(37)(a), which states that
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renewable energy resource “includes, * * * [a] storage facility that will promote the better
utilization of a renewable energy resource * * * .” Further, we note Ohio Adm.Code
4901:1-40-04(A)(8) explains that the “amount of energy that may qualify from a storage
facility is the amount of electricity discharged from the storage facility.” The Commission
feels that this language sufficiently explains how storage facilities can be used to meet the
requirements set forth in R.C. 4928.64.

{196} AEP Ohio requests clarification on Ohio Adm.Code 4901:1-40-04(B),
(B)(1), and (B)(4) that the ‘non-renewable portion of an alternative energy benchmark’ is
the same as an “advanced energy resource” under the statute. AEP Ohio notes that the

term “non-renewable benchmark” is not found in R.C. 4928.66. (AEP Ohio Comments at
12-13.)

{9197} ECA argues that the Commission should add a restriction regarding the
placed in service date of qualified advanced energy resources in Ohio Adm.Code 4901:1-
40-04(B)(8) (ECA Comments at 51).

[§ 198} IEU-Ohio disagrees with the ECA’s suggestion to add a restriction in Ohio
Adm.Code 4901:1-40-04(B)(8). IEU-Ohio believes the proposed rule tracks the language
in in R.C. 4928.01(A)(34)(h) and should stay. (IEU-Ohio Reply at 15.)

{9199} The Commission notes that section (B) of Ohio Adm.Code 4901:1-40-04,
as it was written in the version of the rules promulgated on January 29, 2014, has been
deleted to address SB 310’s elimination of an advanced energy resource benchmarks from
R.C. Chapter 4928. Accordingly, all comments that the Commission received that
addressed Ohio Adm.Code 4901:1-40-04(B) are now moot.

{4 200} FirstEnergy argues that the limitation on double-counting contained in
Staff’s proposed version of Ohio Adm.Code 4901:1-40-04(C) as of January 29, 2014 limits
the mercantile customer sited resources that an EDU may count for purposes of

complying with the renewable energy requirement. FirstEnergy asserts this is an
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arbitrary restriction contrary to the plain meaning of both R.C. 4928.64 and 4928.66, and
unnecessarily increases the costs of compliance, which in turn unnecessarily increases

customer rates. (FirstEnergy Comments at 32.)

{§ 201} The Commission accepts FirstEnergy’s comments and amends this rule to
reflect changes made by SB 310 and the language contained within R.C. 4928.64(A)(1)(e)
and 4928.66(A)(2)(c) to remove the prohibition on double-counting of mercantile
customer sited facilities that use renewable energy resources in proposed Ohio

Adm.Code 4901:1-40-04(B).

{9 202} PJM EIS recommends the deletion of MISO in Staff’s proposed version of
Ohio Adm.Code 4901:1-40-04(D)(3)(b) as of January 29, 2014 and to replace it with
“midwest” because MISO does not have a dedicated renewable energy tracking system
for generating resources within its footprint (PJM EIS at 2). The Commission agrees with
this recommendation and accepts this change. Proposed Ohio Adm.Code 4901:1-40-
04(C)(3)(b) has been amended, accordingly.

{§ 203} Multiple comments addressed the life of a REC (i.e. the length of time that
a REC can be banked), with several different suggestions offered. FirstEnergy suggests
that the Commission clarify the life of RECs as described in proposed Ohio Adm.Code
4901:1-40-04(C). FirstEnergy believes that the compliance year that the renewable energy
is actually generated and the five calendar years after the REC is created by the applicable
attribute tracking system should be counted. Further, regarding grandfathering,
FirstEnergy asserts that allowing a one year grace period will allow electric utilities to
use RECs that may no longer qualify under Ohio Adm.Code 4901:1-40-04(C)(4) rather
than wasting those RECs. (FirstEnergy Comments at 33.)

{9 204} Similarly, DP&L is concerned that the proposed rule Ohio Adm.Code
4901:1-40-04(C)(4) is contrary to R.C. 4928.65, since the statute requires that RECs have a

life of five years following the date of their purchase or acquisition. Duke also believes
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that proposed Ohio Adm.Code 4901:1-40-04(C)(4) changes the time period within which
a REC may be counted. Duke suggests that upon implementation of the rule, the
Commission should consider grandfathering for any RECs held by an electric utility or
an ESC that was purchased prior to the enactment of the proposed new rule. (DP&L

Comments at 6; Duke Comments at 10.)

{9205} PJM EIS also recommends the replacement of the phrase “date of its
creation by the applicable tracking system” in Staff’'s proposed version of Ohio
Adm.Code 4901:1-40-04(D)(4) with “year in which the associated electricity was
generated” to make this section consistent the eligibility requirements in the paragraphs
immediately following which are based on when the associated electricity was generated.
PJM EIS points out that when most people in the industry discuss REC vintage, they are
referring to when the generation occurred. PJM EIS expressed concern that it could cause
confusion to those parties doing business in multiple states if in Ohio REC life is based
on a date other than when the associated electricity was generated. PJM EIS also noted
that since the REC creation date in GATS is usually a month after the associated electricity
was generated, PJM EIS’s recommended change should have little or no effect on the

compliance years in which a REC can be used. (PJM EIS Comments at 2-3.)

{1206} As to the comments regarding REC life, the Commission finds that the
attached version of proposed Ohio Adm.Code 4901:1-40-04(C)(4) is consistent with the
statutory requirements of R.C. 4928.645(A), as amended by SB 310. As the Commission
has previously stated, “RECs retained by the original generator have an unlimited life,
while purchased or acquired RECs will have a life of five years from the date of initial
purchase or acquisition.” I re the Adoption of Rules for Alternative and Renewable Energy
Technologies, Case No. 08-888-EL-ORD, Opinion and Order (Apr. 15, 2009) at 35.

{9207} DP&L asserts that proposed Ohio Adm.Code 4901:1-40-04(C)(7) is
unnecessary and believes the Commission should amend this rule to allow entities to

comply with the renewable energy requirements by April 15 of the next calendar year by
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using any REC available before the compliance deadline of April 15 (DP&L Comments at
6).

{9 208} The Commission finds that DP&L’s proposal is unfounded. The process
proposed by Staff is appropriate and in compliance with the statute. Therefore, DP&L’s

comment is rejected.

{9209} AEP Ohio recommends that the Commission adopt a provision in
proposed Ohio Adm.Code 4901:1-40-04(D)(7) to provide for due process before a

renewable facility certification can be revoked (AEP Ohio Comments at 13).

{9210} While the Commission agrees that due process is always a concern, the
Commission finds that it is not necessary for the rules to require a hearing prior to a
certificate revocation under this section. For example, there have been numerous
instances where a certificate was revoked at the request of the applicant because a
certificate is a duplicate for the same facility or because the facility is no longer producing

renewable energy.

{9211} OPAE argues that proposed Ohio Adm.Code 4901:1-40-04(E) would
provide the Commission with broad discretion to define what constitutes an advanced
or renewable energy resource. OPAE asserts that there is no statutory support for such a
provision. Further, if such provision is not eliminated, OPAE suggests that there should

be a mandatory hearing process. (OPAE Comments at 15.)

{§ 212} IEU-Ohio disagrees with OPAE’s recommended changes to Ohio
Adm.Code 4901:1-40-04(E). TEU-Ohio believes that the proposed section tracks the
language in R.C. 4928.64(A)(2) and should stay. (IEU-Ohio Reply at15.)

{9213} The Commission finds that OPAE’s comment on Ohio Adm.Code 4901:1-
40-04(E) is not well taken. As IEU-Ohio points out, the rule tracks the language in R.C.
4928.64(A)(2). Therefore, we reject OPAE's comment.
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D.  Ohio Adm.Code 4901:1-40-05 - Annual Status Reports and Compliance Reviews

{9214} Several parties’ comments address filing requirements that the
commenters believe should be treated as confidential with regard to Staff’s proposed
version of this rule as of January 29, 2014. Specifically, FirstEnergy argues that
information filed pursuant to Ohio Adm.Code 4901:1-40-05(A)(4)(b) should be
maintained as confidential. FirstEnergy asserts that average REC cost data should be
protected from public disclosure as a trade secret. Further, FirstEnergy avers that some
third party suppliers may be discouraged from participating in the Ohio market if their
pricing information will be disclosed to the public. FirstEnergy also requests clarification
regarding whether Staff is requesting the average cost per megawatt hour for each
category of REC, or the cost for each specific REC. Additionally, FirstEnergy believes
that the Commission should clarify that the annual report only requires a prospective
review of the status relative to the statutory three percent cost provision for informational

purposes. (FirstEnergy Comments 35-37.)

{9 215} IGS and FES argue that the Commission should not adopt Staff’s proposal
in Ohio Adm.Code 4901:1-40-05(A)(4) for CRES providers to disclose their costs for
meeting all AEPS requirements. They argue requiring CRES providers to disclose these
costs is bad public policy and should not be adopted by the Commission. (IGS Comments
at 2-4; FES Comments at 2-4.)

{216} AEP Ohio and ECA disagree with IGS’s suggestion that the Commission
add a provision that allows CRES providers to file their reports under seal but not electric
utilities (AEP Ohio Reply at 24; ECA Reply at 30). AEP Ohio argues that there is no
difference regarding cost information meeting the requirements for confidential
protection for electric utilities or CRES providers and that it would be inappropriate to
only allow an exception for a CRES provider (AEP Ohio Reply at 24). Furthermore, as
noted by DP&L, several parties did not provide the required information under R.C.
4928.64(D)(1) for the Commission’s annual report to the General Assembly. (DP&L Reply
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at 7) ECA also disagrees with FES' objection to the proposed public disclosure
requirement of cost data disclosure by CRES providers (ECA Reply Comments at 30).

{9 217} Duke did not have any suggested changes to the proposed language in
the rule but believes that the information provided to the Commission related to costs as
submitted by individual reporting entities must be kept confidential (Duke Comments at
10).

{9 218} Both ECA and OCC disagree with Duke’s comment that cost information
provided to the Commission should be kept confidential (ECA Reply at 28-31 and OCC
Reply at 25-26).

{9 219} DP&L also seeks clarification regarding Ohio Adm.Code 4901:1-40-
05(A)(4)(d). DP&L believes that it is not clear if a determination is made regarding the
cost cap annually, or if it is simply a status updafce and a separate application must be
filed to demonstrate compliance with the costs cap rule in Ohio Adm.Code 4901:1-40-07.
(DP&L Comments at 7.)

{€ 220} Regarding the requirement to include average annual cost of renewable
energy credits in annual reports, PJM EIS asserts that if the Commission decides to go
with a tracking system, GATS already has the capability for a user to enter the price paid
per REC when a REC is retired for compliance with a state AEPS (PJM EIS at 2).

{9 221} AEP Ohio suggests that requiring the cost data for RECs as part of the
annual report would be preferred to using the cost data in the GATS tracking system.
AEP Ohio thinks the cost data in GATS is either unreliable or simply does not reflect the
unbundled REC cost. AEP Ohio further posits that the in-service date should not be
earlier than the effective date of SB 315. (AEP Ohio Comments at 14.)

{9222} The Commission notes that the review procedures and reporting

requirements in this rule have been substantially changed from Staff’s January 29, 2014
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proposed version in response to these comments and to address changes in SB 310. Ohio
Adm.Code 4901:1-40-05(A)(3) has been amended to allow the electric utilities and ESCs
to submit portions of the report confidentially. Subparagraph (A)(3)(b) was also revised
to remove the monetary component. The rule has also been revised to clarify that it
requires both a prospective and retrospective look at the three percent cost cap.
Furthermore, the Commission has transitioned to cost disclosure through GATS, which
should resolve some other issues raised regarding tracking RECs. Taken as a whole, all
of these changes address the majority of comments received under this section. Finally,
we note that we have added proposed Ohio Adm.Code 4901:1-40-05(D), which states that
annual compliance status report is automatically approved unless suspended by the
Commission within 60 days of the filing date. Automatic approval of these reports
enhances administrative efficiency and preserves both the Commission’s and EDUs’
resources. However, if additional review is required, the attached rules provide the
Commission with the discretion to suspend the automatic approval process based on our
review of any submitted comments or objections to the electric utility’s or electric services

company’s renewable energy portfolio status report.

{9 223} DP&L, ECA, and OCC suggest that the rule should incorporate a penalty
for failure to comply with the annual reporting requirements. DP&L states that R.C.
4928.64(D)(1) clearly states that the Commission should annually submit “the average
annual cost of renewable energy credits purchased by utilities and companies for the
compliance year.” (DP&L Comments at 6-7; ECA Reply Comments at 31; OCC Reply

Comments at 26.)

{4 224} The Commission finds that there is no need for a specific penalty
provision for failure to comply, as the Commission has sufficient authority to enforce its
rules. Specifically, under Ohio Adm.Code 4901:1-10-30(A)(1), any EDU that fails to
comply with the rules or an order of the Commission may be subject to a forfeiture to the

state of not more than ten thousand dollars per day, per violation.
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{9225} ECA recommends an addition of a new subsection (g) that would read:
“A full description of any affiliate transactions used to meet the alternative energy
portfolio standard compliance requirements.” Additionally, ECA suggests that if a utility
enters into affiliate transactions to meet its alternative energy portfolio standard
compliance requirements, the utility should fully report the details of those transactions

in its annual status report.

{§ 226} DP&L, AEP Ohio, and FirstEnergy disagree with ECA’s recommendation
of a new subsection (g). DP&L believes this would fall under the utility’s cost recovery
mechanism and that this would be a duplicative filing requirement (DP&L Reply at 7).
AEP Ohio also disagrees, arguing that there is no requirement in R.C. 4928.64 to provide
such information. AEP Ohio believes ECA’s recommendation can appropriately be
addressed through corporate separation audits. (AEP Ohio Reply at 24-25.) FirstEnergy
suggests that the Staff and Commission have the ability to request such information
without ECA’s proposed addition (FirstEnergy Reply at 31). OCC agrees with ECA’s
recommendation (OCC Reply at 25).

{9 227} Regarding ECA’s proposal to include a new subsection requiring the
disclosure of affiliate transactions used to meéet the qualifying renewable resource
benchmarks, while the Commission understands the intent behind this suggested
additioﬁ, such disclosures are better addressed in a financial audit. Therefore, the
Commission sees no need to amend the rules to require this additional reporting

requirement at this time. This issue can be revisited in the future if such need arises.

E. Ohio Adm.Code 4901:1-40-07 - Cost Cap

{9 228} FirstEnergy asserts that this rule is inconsistent with Ohio Adm.Code
4901:1-40-05 in that it appears to require a prospective three percent calculation, while
Ohio Adm.Code 4901:1-40-05 does not indicate which type of calculation it requires.
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{9229} The Commission finds that this comment is resolved by the revisions

mentioned above in the Commission’s discussion of Ohio Adm.Code 4901:1-40-05.

{9 230} FirstEnergy argues the terms “maximum recoverable funds” and “cost
cap” should be removed from the rule because they contradict the plain language of R.C.
4928.64(C)(3).6 FirstEnergy then asserts that proposed Ohio Adm.Code 4901:1-40-
07(A)(4) is inaccurate in that the three percent cost provision is calculated on an aggregate

basis and not on a separate basis for each benchmark. (FirstEnergy Comments at 38-39.)

{9 231} Nucor disagrees with FirstEnergy’s comments to revise Ohio Adm.Code
4901:1-40-07(A), while AEP Ohio agrees with FirstEnergy’s comments, (Nucor Reply at
7; AEP Ohio Reply at 25). Nucor argues that Commission should reject the revisions
proposed by FirstEnergy because making the cost cap discretionary for electric utilities
would decrease the effectiveness of the overall statutory scheme. Nucor agrees with
FirstEnergy that the cost cap is designed to be prospective, but disagrees that each
benchmark has its own cost cap. Nucor believes that the cost cap applies on an aggregate
basis to a utility’s overall renewable energy compliance requirement in a given year, and
not separately for each category of renewable energy. (Nucor Reply at7.) Further, Nucor
disagrees with FirstEnergy’s proposed deletion of maximum recoverable compliance
funds while AEP Ohio agrees with FirstEnergy’s comment (Nucor Reply at 7; AEP Ohio
Reply at 25). Additionally, AEP Ohio agrees with FirstEnergy’s deletion of Ohio
Adm.Code 4901:1-40-07(C). As a final matter, AEP Ohio recommends the section be
retitled “Cost Compliance.” (AEP Ohio Reply at 25.)

{9 232} The Commission agrees that Ohio Adm.Code 4901:1-40-07(A) should be
clarified that there is a prospective and retrospective component and the Commission has

amended the language accordingly. Also, the Commission agrees that the three percent

6  FirstEnergy notes that this involves an issue currently pending before the Supreme Court of Ohio in
Case No. 2013-2026. The issue on appeal is whether R.C. 4928.64(C)(3) sets a limit on funds that can be
used to comply with the mandates.
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cost cap is based on the aggregate, rather than being applied individually to the solar
benchmark and the non-solar benchmark, and has clarified the rules accordingly.
FirstEnergy’s comment that Ohio Adm.Code 4901:1-40-07(C) should be deleted is also
well taken. However, the Commission disagrees with FirstEnergy’s suggestion to delete
“cost cap” and “maximum recoverable funds.” This rule is consistent with the plain
language of R.C. 4928.64(C)(3) and appropriately allows the Commission the discretion
to determine whether the company’s reasonably expected cost of compliance exceeds its
reasonably expected cost of otherwise producing or acquiring the requisite electricity by
three percent or more. Finally, we agree with FirstEnergy in that Ohio Adm.Code 4901:1-
40-05 does not contain cost cap requirements and, instead, enumerates the information to
be provided to the Commission regarding a company’s calculations of its maximum
recoverable compliance funds, as determined by the formula contained in Ohio

Adm.Code 4901:1-40-07. The rule has been amended accordingly.

{§ 233} DP&L recommends that proposed Ohio Adm.Code 4901:1-40-07(A)(4)
should be modified for consistency with Ohio Adm.Code 4901:1-40-07(B) and R.C.
4928.64(C)(3). DP&L also believes that Ohio Adm.Code 4901:1-40-07(B)(2)(b) should be
modified to be consistent with Ohio Adm.Code 4901:1-40-07(B)(2)(a). (DP&L Comments
at7.)

{9 234} FirstEnergy disagrees because it believes the cost cap is discretionary for
electric utilities (FirstEnergy Reply at 32). AEP Ohio agrees with DP&L’s comments
regarding modifying Ohio Adm.Code 4901:1-40-07(B)(2)(b) to be consistent with Ohio
Adm.Code 4901:1-40-07(B)(2)(a) (AEP Ohio Reply at 25).

{9 235} Regarding DP&L’s comments, the Commission finds that it is not
necessary to adopt DP&L’s recommended amendment to Ohio Adm.Code 4901:1-
40(A)(5). Similar to our finding above, the rule indicates that the electric utilities “may
not be required” to comply with the qualifying renewable resources benchmark if they

can demonstrate that compliance costs exceed the three percent cost cap, which the
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Commission believes affords sufficient discretion. Further, the Commission finds that
DP&L’s recommended changes to Ohio Adm.Code 4901:1-40-07(B)(2)(b) are unnecessary
given that that electric utilities have since all moved to 100 percent competitive bid rates.

Consequently, the Commission rejects DP&L’s comments.

{9 236} Nucor, DP&L, and AEP Ohio point out an apparent typographical error
in Ohio Adm.Code 4901:1-40-07(B)(1), which provided for the compliance baseline to be
determine in “dollars per megawatt-hour” instead of simply megawatt-hours (Nucor
Comments at7; DP&L Comments at 8; AEP Ohio Comments at 13). Nucor also suggests
that the Commission approve the proposed mandatory alternative energy cost cap under
4901:1-40-07(B) in order to protect customers against excessive alternative energy

compliance costs, consistent with R.C. 4928.64 (Nucor Comments at 6-7).

{9 237} The Commission finds that the typographical error pointed out by Nucor,
DP&L, and AEP Ohio should be corrected and it accepts the parties’ comments.
Accordingly, Ohio Adm.Code 4901:1-40-07(B)(1) has been amended to refer to megawatt-
hours. Regarding Nucor’s suggestion to approve the proposed mandatory cost cap under
Ohio Adm.Code 4901:1-40-07(B), the Commission agrees and has incorporated that

language into the rule.

{4/ 238} ECA argues that a clarification is needed in proposed Ohio Adm.Code
4901:1-40-07(A)(3) to the cost cap calculation for those situations where an electric utility
employs R.C. 4928.143(B)(2)(c) and decides to develop its own renewable project rather
than purchase RECs. In that scenario, ECA recommends that the total cost for the
construction of the renewable energy facility must be characterized as a generation cost
not a compliance cost. ECA argues that the RECs generated from the project should be
the only compliance cost to count toward the three percent cost cap provision. Further,
ECA supports adding language to Ohio Adm.Code 4901:1-40-07(A)(4) requiring
demonstration of the steps taken by an electric utility or electric service company to

exhaust all other compliance alternatives. (ECA Comments at 49-50.)
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{9 239} AEP Ohio and FirstEnergy disagree with ECA’s comments on the cost cap
calculation. AEP Ohio argues that this information was previously contained in Ohio
Adm.Code 4901:1-40-03(C) and is not required by statute (AEP Ohio Reply at 25).
FirstEnergy disagrees with ECA’s inclusion of price suppression benefits because it
would add a subjective element to an otherwise objective calculation (FirstEnergy Reply
at 32). FirstEnergy also argues that ECA’s suggestion to require utilities to demonstrate
that they had pursued all compliance options would be nearly impossible (FirstEnergy
Reply at 33).

{4 240} While the Commission recognizes the possibility of using R.C.
4928.143(B)(2)(c) for renewable facilities, we find that ECA’s first argument is premature
and that it is more appropriate to address cost recovery and potential recovery
mechanisms on a case-by-case basis, rather than make these determinations in a generic
rulemaking proceeding. This approach is consistent with Commission precedent and,
therefore, ECA’s first recomméndation should be rejected. See In re Ohio Power Co. and
Columbus S. Power Co., Case Nos. 10-501-EL-FOR and 10-502-EL-FOR, Opinion and Order
(Jan. 9, 2013) at 6, 8, 23. Further, we agree with FirstEnergy that it would be impractical
to require electric utilities or electric services companies to exhaust all other compliance
alternatives before requesting relief from compliance with the renewable energy resource
requirements based on the three percent cap. Instead, the Commission finds that the
existing language that provides the Commission with the discretion to determine
whether the company pursued all reasonable compliance options prior to such a request

is more appropriate. Thus, ECA’s second recommendation should also be rejected.

F. Ohio Adm.Code 4901:1-40-09 - Annual Report

{4241} AEP Ohio asserts that the Commission should strike out the term “and
solar” in Ohio Adm.Code 4901:1-40-09(A)(1) and restate the language to clarify that solar
benchmarks are a subset of the renewable benchmarks. Further, AEP Ohio avers the
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phrase “most recent” is redundant and confusing, given that the rule already indicates

that the “applicable” benchmark will be applied. (AEP Ohio Comments at 13.)

{9 242} While AEP Ohio’s comments, as filed, state that they address Ohio
- Adm.Code 4901:1-40-09, the Commission believes that this was a typographical error and
that they actually relate to Ohio Adm.Code 4901:1-40-05. Taking them as such, the
Commission finds that no revisions to Ohio Adm.Code 4901:1-40-09(A) are necessary to

address these concerns. We feel this section is clear and needs no further changes.

V. CONCLUSION

{9 243} In making its rules, an agency is required to consider the continued need
for the rules, the nature of any complaints or comments received concerning the rules,
and any factors that have changed in the subject matter area affected by the rules. The
Commission has evaluated Ohio Adm.Code 4901:1-39 and 4901:1-40 and recommends
amending the rules as demonstrated in the attachment to this Order.

{9 244} Anagency must also demonstrate that it has included stakeholders in the
development of the rule, that it has evaluated the impact of the rule on businesses, and
that the purpose of the rule is important enough to justify the impact. The agency must
seek to eliminate excessive or duplicative rules that stand in the way of job creation. The
Commission has included stakeholders in the development of these rules and has sought

to eliminate excessive or duplicative rules that stand in the way of job creation.

{9 245} Accordingly, at this time, the Commjssioﬁ finds that amendments to Ohio
Adm.Code 4901:1-39-01, -03, -04, -05, -06, -07, -08 and 4901:1-40-01, -02, -03, -04, -05, -06, -
07, -08, -09 should be filed with the Joint Committee on Agency Rule Review (JCARR),
the Secretary of State, and the Legislative Service Commission (LSC). We also recognize
that, when the Commission files this rule, the existing Ohio Adm.Code 4901:1-39-01, -02,
-04, -05, -06, -07, -08 and 4901:1-40-03, -04, -05, -07 will be rescinded and the rule as
proposed in the attachment will be filed as a new rule in order to comply with JCARR
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and LSC requirements. In order to avoid needless production of paper copies, the
Commission will serve a paper copy of this Order only and will make the rule, as well as
the business impact analysis, available online at the Commission’s website:
www.puco.ohio.gov/puco/rules. Allinterested persons may download the rule and the
business impact analysis from the above website, or contact the Commission’s Docketing

Division to be sent a paper copy.

VL ORDER

{9 246} Ii is therefore,

{9247} ORDERED, That amended Ohio Adm.Code 4901:1-39-03 and 4901:1-40-
01, -02, -06, -08, -09 be adopted. It is, further,

{9248} ORDERED, That the existing Ohio Adm.Code 4901:1-39-01, -02, -04, 05, -
06, -07, -08 and 4901:1-40-03, -04, -05, -07 be rescinded consistent with JCARR and LSC

requirements. It is, further,

{9 249} ORDERED, That the new versions of Ohio Adm.Code 4901:1-39-01, -02, -
04, -05, -06, -07, -08, and 4901:1-40-03, -04, -05, -07 be adopted. It is, further,

{9250} ORDERED, That the new and amended rules be filed with JCARR, the
Secretary of State, and LSC, in accordance with Divisions (D) and (E) of R.C. 111.15. It is,
further,

{§ 251} ORDERED, That the final rules be effective on the earliest date permitted.
Unless otherwise ordered by the Board, the five-year review date for Ohio Adm. Code
Chapters 4901:1-39 and 4901:1-40 shall be in compliance with R.C. 119.032. It is, further,
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{§ 252} ORDERED, That a copy of this Finding and Order be served upon all

commenters and all interested persons of record in this matter.
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4901:1-39-01 Definitions.

(A) “Achievable potential” means the reduction in energy usage or peak demand that
would result from the expected adoption by electricity consumers of the most efficient
and cost-effective commercially available energy efficiency measures, taking into
account applicable societal and market-related barriers to customer adoption of those
measures, Achievable potential is a subset of “economic potential.”

(B) “Annualized energy savings” means the recognition, in the year of installation or
implementation, of the total amount of energy savings that would be achieved in a full
year of service, regardless of the actual date of installation or implementation.

(C) ”Anticipated savings” means the reduction in energy usage or peak demand that is
expected to accrue from program participation.




(D)

(E)
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“Benchmark comparison method” means the comparison of customer’s energy
efficiency savings percentage to the electric utility’s statutorily required energy
efficiency savings percentage, for the purpose of determining the length of the rider
exemption that the customer may receive for dedication of its energy efficiency savings
to the electric utility.

“Coincident peak-demand savings” means the demand savings resulting from energy

(F)

efficiency measures that occur during the summer on-peak period which is defined as
June through August on weekdays between 32:00 p.m. and 6:00 p.m.

“Combined Heat and Power System” means the coproduction of electricity and useful

(G)

thermal energy from the same fuel source designed to achieve thermal-efficiency levels
of at least sixty per cent, with at least twenty per cent of the system's total useful energy
in the form of thermal energy.

“Commission” means the public utilities commission of Ohio.

(H)

“Cost-effective” means that the measure, program, or portfolio being evaluated

(H

satisfies the total resource cost test or utility cost test, as applicable.

“Demand response” means a change or potential change in customer behavior or a

)]

change in customer-owned or operated equipment that reduces the demand for
electricity during specified time periods as a result of price signals or other incentives.

“Economic potential” means the reduction in energy usage or peak demand that would

(K)

result if all electricity consumers adopted the most efficient, cost-effective commercially
available energy efficiency measures. Economic potential is a subset of technical

potential.
“Electric utility” has the meaning set forth in division {A}{11) of section 4928.01 of the

(L)

Revised Code.

“Energy baseline” means the annual average total kilowatt-hours of distribution

service sold to retail customers of the electric utility in the preceding three calendar
years as reported in the electric utility’s most recent long-term forecast report, pursuant
to division (A)(2)(a) of section 4928.66 of the Revised Code.
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(M) “Energy benchmark” means the annual level of energy savings that an electric utility

must achieve as provided in division {A)(1}(a) of section 4928.66 of the Revised Code.

{N) “Energy efficiency” means reducing the consumption of electrical energy, without

substitution from other energy sources, while maintaining or improving the end-use
customer’s existing level of functionality, or while maintaining or improving the utility
system functionality, or producing electricity from waste energy recovery systems or

producing electricity from combined heat and power systems.

(O) “Gross savings” means the energy and demand savings that result from program
activities without regard to the reasons behind the decision to participate in those

Qrog; ams.

(OP)”Independent program evaluator” means the person(s) chosen by the commission, to

monitor, verify, evaluate and report on one or more of the following activities:

(1) _Electric energy savings and peak-demand reductions resulting from electric utility

energy efficiency and peak demand reduction programs, as reported in the electric
utility’s annual performance verification process, pursuant to rule 4901:1-39-05, of
the Administrative Code.

Electric utility eneregv efficiency portfolio plan design and implementation,

including evaluation of the plan’s programs, measures, and cost effectiveness, and
make recommendations for improvement.

Recommend updates to the technical reference manual, as necessary, pursuant to

changes in regulations, equipment availability, and market conditions.

Appropriateness and reasonableness of all costs included in any riders designed to

recover the costs of energy efficiency portfolio plan implementation from
ratepayers.

Perform other due-diligence reviews of evaluations and/or documentation

provided by an electric utility or mercantile customer, as directed by the
commission or ifs staff.

Such person shall work at the sole direction of the commission. If a person other
than staff is chosen by the commission as an independent program evaluator, that
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person shall contract with the electric utility for payment for the work activities,
and work at the direction of the commission or its staff.

(PO)Y Measure” means any material, device, technology, operational practice, or
educational program that makes it possible to deliver a comparable level and quality
of end-use electrical energy service while using less electrical energy or capacity than
would otherwise be required.

(QR) “——Mercantile customer” means a commercial or industrial customer if the
electricity consumed is for nonresidential use and the customer consumes more than
seven hundred thousand kilowatt hours per year or is part of a national account
involving multiple facilities in one or more states, as set forth in division (A)(19) of
section 4928.01 of the Revised Code. .

(RS) “Non-energy benefits” mean positive non-monetized impacts that do not affect the
calculation of program cost-effectiveness pursuant to the total resource cost test
including but not limited to low-income customer participation in_utility programs,
reductions in greenhouse gas emissions, reductions in regulated air emissions,
reductions in natural resource depletion, enhanced system reliability, or advancement
of state policy as itemized in section 4928.02 of the Revised Code.

(S8T) “Peak demand,” when measuring reduction programs, means the average maximum
hourly electricity usage during the highest one hundred hours on the electric utility's
system in a calendar year.

{(FU)“Peak-demand baseline” means the annual average of peak demand on the electric
utility's system in the preceding three calendar years as reported in the electric utility's
most recent long-term forecast report, pursuant to division (A)(2)(a) of section 4928.66
of the Revised Code.

(V) "Peak-demand benchmark” means the reduction in peak demand an electric
utilitv's svstem must achieve, or have the capability to achieve, as provided in division
{A)(1)(b) of section 4928.66 of the Revised Code.

(¥W) “Person” shall have the meaning set forth in division (A){(24) of section 4928.01
of the Revised Code.
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(AEX) “Program” means a single offering that includes one or more measures provided
to electricity consumers.

.
O
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(XY)”Shared savings” means the percentage of the net savings that a distribution electric
utility mayv earn in any vyear in which it exceeds a statutory energy efficiency and/or
peak demand reduction benchmark. The net savings is the difference in the present
value of the EDU’s portfolio of avoided generation, fransmission and distribution costs
minus the total costs of the energy efficiency programs inclusive of each program'’s
measurement and verification costs. The net savings do not include any savings related
to historical mercantile programs, transmission and distribution infrastructure
projects, customer action programs, special improvement districts as defined in section
1710.01, Revised Code, and banked savings.

(¥Z)”Staff” means the public utilities commission’s staff or authorized representative.

(ZAA)——"Technical potential” means the reduction in energy usage or peak demand that
would result if all electricity consumers adopted the most efficient commercially
available energy efficiency measures.

(AABB) “Total resource cost test” means an ex-ante analysis to determine if, for an
investment in energy efficiency or peak-demand reduction measure or program, on a
life-cycle basis, the present value of the avoided supply costs for the periods of load
reduction, valued at marginal cost, are greater than the present value of the monetary
costs of the demand-side measure or program borne by both the electric utility and the
participants, plus the increase in supply costs for any periods of increased load
resulting directly from the measure or program adoption. Supply costs are those costs
of supplying energy and/or capacity that are avoided by the investment, including
generation, fransmission, and distribution to customers. Demand-side measure or
program costs include, but are not limited to, the costs for equipment, installation,
operation and maintenance, removal of replaced equipment, and program
administration, net of any residual benefits and avoided expenses such as the
comparable costs for devices that would otherwise have been installed, and the salvage
value of removed equipment.

(CC) “Useful thermal energy” means the thermal energy output of a CHP system that
is recovered for use by the facility.
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(DD) “Utility cost test” means a benefit-cost test where benefits are avoided utility costs
resulting from the demand-side management program, and costs are those incurred by
the EDU, including incentive costs and excluding any direct customer costs. The utility
cost test is also known as the program administrator cost test.

(BBEE) “Verified savings” means an annual reduction of energy usage or peak demand
from an energy efficiency or peak-demand reduction program directly measured or
calculated using methods found in the Ohio technical reference manual or other

reasonable statistical and/or engineering, as approved by the commission—metheds

(ECFF) “Waste Energy Recovery System” shall have the same meaning as set forth in
division (A)(38) of section 4928.01 of the Revised Code.

“Rescind”
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“New”

4901:1-39-02 Purpose and scope.

(A)

Pursuant to division (A}{1)a) of section 4928.66 of the Revised Code, each electric

~utility is required to implement energy efficiency programs. Such programs, at a

(B)

minimum, shall achieve established statutory energy benchmarks for energy efficiency
and peak demand reduction, and may include a combined heat and power system
placed into service or retrofitted on or after September 10, 2012, or a waste energy
recovery system placed into service or retrofitted on or after the same date, except that
a waste energy recovery system described in division (A)(38)b) of section 4928.01 of
the Revised Code may be included only if it was placed into service between January
1, 2002, and December 31, 2004. The purpose of this chapter is to establish rules for the
implementation of electric utility energy efficiency and peak-demand reduction

programs.

The commission may, sua sponte, or upon an application or a motion filed by a party,

waive any requirement of this chapter, other than a requirement mandated by statute,
for good cause shown.

“Amend”

4901:1-39-03 Program planning requirements.

v—1 > - - c -

at least once every five years—thereafter, an
electric utility shall conduct an assessment of potential energy savings and peak-
demand reduction from adoption of energy efficiency and demand-response measures
within its certified territory;which-will-be-included-in-the-eleelric-utility's—program
portfolie-filing—pursvant-to—rule 4901:3-39-04--ef —the—-Adminisirative-Cede. Such
assessment may be updated by the electric utility from time to time, at less than five

year intervals, as market conditions warrani. An electric utility may collaborate with
other electric utilities to co-fund or conduct such an assessment on a broader
geographic basis than its certified territory. However, such an assessment must also




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 11 of 36

***DRAFT - NOT FOR FILING***

disaggregate results on the basis of each electric utility’s certified territory. Such
assessment shall include, but not be limited to, the following:

1)

e

@)

“)

Analysis of technical potential. Each-electricutility-shall survey and-characterize
the-energy-using capital-stocklocated - withinitscertified-territory-and-quantify-its
actual-and-projected-energy-use and -peak-demand--Based upon the-a survey and
characterization of electricity—consuming facilities within its certified territory, the
electric utility shall conduct an analysis of the technical potential for energy
efficiency and peak-demand reduction obtainable from applying commercially

its assessment of technical potential, the electric utility shall conduct an assessment
of cost-effectiveness using cither the total resource cost test or the utility cost test,
whichever is applicable.

its analysis of economic potential as cost-effective, the electric utility shall conduct
an analysis of achievable potential. Such analysis shall consider the ability of the
program design to overcome barriers to customer adoption, including, but not
limited to, appropriate bundling of measures.

For each measure considered, the electric utility shall describe all attributes relevant
to assessing its value, including, but not limited to potential energy savings or peak-
demand reduction, cost, and nonenergy benefits.

(B) Program portfolio plan design criteria. When developing programs for inclusion in its
program portfolio plan, an electric utility shall consider the following criteria:

(1)
(2)
©)
(4)

()

Relative cost-effectiveness.
Benefits and costs to all members of a customer class, including nonparticipants.
Potential for broad participation within the targeted customer class.

Likely--Projected magnitude of aggregate energy savings or peak-demand
reduction.

Nonenergy benefits.
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(6) Equity among customer classes.

(7) Relative-advantages—or—disadvanteges—of-energy--cfficieney—and —peak-demand
redueton-programs-for-Anticipated impacts on the construction of new facilities,
or the replacement of retiring-capital stocl-or retrofitting of existing facilitieseapital
stoek.

(8) Potential to partner integrate-the proposed program with similar programs offered
by other utilities, if-such-integrationproducesthemostin a cost-effective resultand
is-in-thepublie-interestmanner.

(9) The-degree towhicha-program-Potential to bundle bundles measures so as to avoid
lost opportunities to attain energy savings or peak reductions that would not be
cost-effective or would be less cost-effective if installed individually.

(10) Fhe-degree-to-which-the-pregram-design-Potential to engage engages the energy
efficiency supply chain and leverages partners in program delivery.

(11) The—degree-to—which-the—program-Potential to successfully addresses address
market barriers or market failures.

(12) Fhedegree-to-which-the programleverages Potential to leverage knowledge gained
from existing program successes and failures.

{13)-The-degree-to-which-the-program-prometes market-transformation:

(13) Opt-out customers, which are customers, as defined in R.C. 4928.6610, which have
chosen not to participate in an electric utility’s energy efficiency and peak demand
reduction portfolio plan.

(C) Promising measures not selected. Each electric utility shall identify measures
- considered but net found not to be cost-effective or achievable but show promise for
future deployment. The electric utility shall identify potential actions that it could
undertake to improve the measure's technical potential, economic potential, and
achievable potential to enhance the likelihood that the measure would become cost-
effective and reasonably achievable.
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(D) The electric utility may seek to collaborate or consult with other utilities, regional and
municipal governmental organizations, nonprofit organizations, businesses, and other
stakeholders to develop programs meeting the requirements of this chapter.

“Rescind”
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“NeW”

4901:1-39-04 Program portfolio plan and filing requirements.

(A) Upon the expiration of any existing commission-approved program portfolio plans,
each electric utility shall continue to implement a comprehensive energy efficiency and
peak-demand_reduction program portfolio, which was developed pursuant to the
requirements of rule 4901:1-39-03, of the Administrative Code, and which will cost-
effectively achieve the statutory benchmarks for energy efficiency and peak-demand
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reduction. No later than September 15 in the last year of an existing commission
approved portfolio plan, and no later than September 15 each year thereafter, each
electric_utility shall file an updated program portfolio plan to be implemented in the

- following calendar year, unless otherwise directed by the commission.

(B)

AnFach electric utility’s shall demonstrate that its program portfolio plan isshall-be

. cost-effective on a portfolio basis, based on the total resource cost test. In general, each

program proposed within a_program portfolio plan must also be cost-effective,

- although each measure within a program need not be cost-effective. However, an

©)

electric utility may include a program within its program portfolio plan that is not cost-
effective pursuant to the total resource cost test when that program provides
substantial non-energy benefits or the electric utility can demonstrate that an
alternative cost test is more appropriate.

Content of filing, An electric utility's program portfolio plan shall include, but not be

limited to, the following:

(1) _An executive summary and its assessment of potential pursuant to paragraph (A)

of rule 4901:1-39-03 of the Administrative Code.

(2) A description of stakeholder participation in program planning efforts and

program portfolio development. At a minimum, each electric utility shall conduct
quarterly stakeholder meetings.-at-which-it At these meetings, the electric utility
shall provide updates on the energy efficiency and peak demand- reductions
achieved by its programs, all costs incurred in implementation of its programs, and
information about new programs or measures that it is considering.,—and
Additionally, the electric utility shall solicit input from stakeholders on existing and
potential new programs.

(3) A description of attempts to align and coordinate programs with other public
utilities’ programs.

(4) An analysis of existing programs. The electric utility shall provide a description of

each existing program, and measures within the program, including an analysis of
the success of the program and the electric utility’s rationale for continuing,
modifying, or eliminating the program or measures within the program.
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(5) A description of programs included in the portfolio plan. An electric utility shall

describe each program included within its program portfolio plan with at Jeast the

following information:

(a)

A narrative describing why the program is being included pursuant to the

(b)

program design criteria in this chapter. For existing programs being retained
from the prior portfolio plan, a reference to the analysis described in paragraph
{(C){4) of this rule is sufficient

Program objectives, including projections and basis for calculating energy

(c)

savings and/or peak-demand reduction resulting from the program.

The targeted customer sector.

(d)

The proposed duration of the program.

(e)

An estimate of the level of program participation.

()

Program participation requirements, if any.

(g)

A description of the marketing approach to be employed, including whether

(h)

the electric utility intends to make use of rebates or incentives offered through
each program, and how it is expected to influence consumer choice or behavior.

A description of the program implementation approach to be employed.

(i)

A program budget with projected expenditures, identifying program costs to

()

be borne by the electric utility and collected from its customers, with customer
class allocation, when costs will be shared among customer classesif

appropriate.

Participant costs, if any.

(k)

A description of the plan for preparing reports that document the electric

utility's evaluation, measurement, and verification of the energy savings
and/or peak-demand reduction resulting from each program and the process
evaluations conducted by the electric utility.
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(D) An electric utility, as part of its filing, may request to adjust its sales and/or demand
baseline. In making such an adjustment, the baseline sha]l be normalized for weather
and for changes in numbers of customers, sales, and peak demand to the extent such
changes are outside the control of the electric utility. The electric utility shall include in
its application all assumptions, rationales, and calculations, and shall propose

- methodologies and practices to be used in any proposed adjustments or
normalizations. To the extent approved by the commission, normalizations for
weather, changes in numbers of customers, sales, and peak demand shall be
consistently applied from vyear to vear. The electric utility shall modify its baseline, on
a going forward basis, to exclude load and usage characteristics of all opt-out customers
and the customers in its certified distribution territory with a reasonable arrangement
authorized by the commission pursuant to section 4905.31 of the Revised Code.

“Rescind”
4901:1-39-05—— Benchmarland-annual-status-reports:




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 19 of 36

***DRAFT - NOT FOR FILING***




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 20 of 36

***PDRAFT - NOT FOR FILING***

%Hk&ﬂ&—aﬂl%&p@%—s@a%@p@%t—saeh—%pmm




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 21 of 36

***DRAFT - NOT FOR FILING***




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 22 of 36

***DRAFT - NOT FOR FILING***




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 23 of 36

***PDRAFT - NOT FOR FILING***

4901:1-39-05 Annual performance verification.
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(A) Portfolio performance report. By May fifteenth of each year, each electric utility shall

file a portfolio performance report addressing the performance of its energy efficiency

and peak-demand reduction programs in its program portfolio plan over the previous

calendar vear which includes, at a minimum, the following information:

(1} Compliance demonstration. Each electric utility shall include a section in its

portfolio performance report detailing its achieved annualized energy savings,

achieved demand reductions, and the demand reductions that its programs were

reasonably designed to achieve, relative to its corresponding energy and peak

demand reduction baselines. At a minimum, this section of the portfolio status

report shall include each of the following:

(a)

A benchmark report. The benchmark report shall provide the energy and peak

(b)

demand baselines for kilowatt-hour sales and kilowatt demand for the
reporting year, including a description of the method of calculating the
baselines, and the applicable statutory benchmarks for energy savings and
electric utility peak-demand reduction, with supporting data.

A comparison of actual annualized energy savings and peak-demand

reductions achieved by electric utility programs with the applicable
benchmarks. An electric utility shall not provide a financial or rider exemption
incentive for, but may count in meeting any statutory benchmark, the adoption
of measures that are required to comply with energy performance standards set
by law or regulation, including but not limited to, those embodied in he federal
standards EnerevIndependence—and SecurityActof- 2007, or an applicable
building code, The prohibition against a financial or rider exemption incentive
does not preclude the electric utility from compensating a customer for the
administrative costs and inconvenience of undertaking the commitment
process, in the form of a commitment payment,
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{cd) Banking surplus energy savings. To the extent that an electric utility's actual
energy savings exceeds its energy efficiency benchmark for any year, the
electric utility may apply such surplus energy savings to either-its energy
efficiency benchmarks for a subsequent year, but banked surplus energy
savmgs shall not be used to trigger shared savings incentive. er—tewafd—meet-fr_tg

(de) Benchmarks not reasonably achievable. If an electric utility determines that it is
unable to meet a benchmark due to regulatory, economic, or technological
reasons beyond its reasonable control, the electric utility may file an application

to amend its benchmarks.To-the-extent that forecasted-pealcdemand-and-peak

(£)

(eg) The electric utility shall specify the methodology it has used to measure and
verify its energy efficiency and peak-demand reduction savings. An electric
utility's methodologies for measuring and verifying its energy efficiency and
peak demand reduction savings will be presumed reasonable if they follow the
measurement and verification methodologies specified in the technical
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reference manual published by the commission's staff. If an electric distribution
utility utilizes different methodologies to measure and verify the energy
efficiency and peak demand reduction savings it has achieved, the electric
distribution utility shall demonstrate that the measurement and verification
methodologies it relies upon are reasonable.

(f) The electric utility shall include a summary of program savings and expenditures

in a template prescribed by staff,

(2) Program performance assessment. Each electric utility shall include a section in its
portfolio performance report demonstrating whether it has successfully
implemented the energy efficiency and demand-reduction programs in its program
portfolio plan. At a minimum, this section of the annual portfolic performance
report shall include each of the following:

(a) A description of each energy efficiency or peak-demand reduction program
implemented in the previous calendar year including:

(i) The key activities undertaken in each program, the number and type of
participants, a comparison of the forecasted savings to the verified savings
achieved by such program, the magnitude of anficipated savings, and a
trend analysis of how anticipated savings will be realized over the life of

the program.

(ii) All energy savings and peak-demand reductions counted toward the
applicable benchmark as a result of energy efficiency improvements,
demand response, or demand reduction improvements implemented by
mercantile customers and committed to the electric utility.

(iii) A description of all transmission and distribution infrastructure
improvements made by the electric utility that reduce line losses to the
extent the reduction in line losses has been applied to meet the applicable
benchmarks with a calculation and description of the net impact of such
improvements on losses.

(iv) A description of all other applicable enerevy efficiency and peak demand
reduction activities that the electric utility proposes to count toward its
applicable benchmarks.
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{(b) An evaluation, measurement, and verification report that documents the
energy savings and peak-demand reduction values and the cost-effectiveness
of each energy efficiency and demand-side management program reported in
the electric utility's portfolio status report. Such report shall include
documentation of any process evaluations and expenditures, measured and
verified savings, and cost-effectiveness of each program. Measurement and
verification processes shall confirm that the measures were actually installed,
the installation meets reasonable quality standards, and the measures are
operating correctly and are expected to generate the predicted savings.

(B) Independent program evaluator report. The independent program evaluator may
conduct its report--related review activities on an ongoing basis, including during the
implementation of the electric utility’s proeram portfolio plan, subsequent to
completion of the plan year, and subsequent to the filing of the electric utility’s portfolio
performance report. The electric utility shall cooperate with the independent program
evaluator as it conducts its review activities. Subsequent to the filing of the electric
utility’s portfolio performance report, the independent program evaluator will prepare
and file a report which shall include, but is not limited to, the following:

(1) A description of the independent program evaluator's activities, analyses, and
conclusions in monitoring, verifying, and evaluating the energy savings and peak-
demand reductions resulting from the electric utility programs and mercantile
customer activities.

(2) _The independent program evaluator's verification and evaluation, through the use
of due-diligence technigues including project inspections, of the electric utility's
evaluation, measurement, and verification report.

(3) An evaluation of the electric utility’s energy efficiency portfolio plan’s programs,
measures, cost-effectiveness, and the appropriateness of all costs included in the
electric utility’s energy efficiency cost recovery riders.

(C) The independent evaluator shall file recommended revisions to the technical reference
manual, in addition to its report filed pursuant to section {B) of this rule.
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(€D) Any person may file comments regarding an electric utility's annual portfolio
~ performance report and the independent program evaluator’s report filed pursuant to
this chapter within thirty days after the filing of the independent program evaluator’s

report.

efficieney and pealk-—demand reduction—Based upon isreview—of-any such hearing

reguesisand-the recommendations of the independent program evaluator relative to

the electric utility’s performance, and the comments received on the reports pursuant
to paragraph (€D) of this rule, the commission shallmay schedule a hearing in order to

review—on the electric utility’s performance in meeting its annual statutory
requirements for energy efficiency and peak demand reduction, or issue its opinion
and order.

(EF) Based upon the recommendations of the independent program evaluator relative to
revisions to the technical reference manual, and the comments received on the
independent program evaluator’s recommendations pursuant to paragraph (€D) of
this chapter, the commission’s staff shall direct the independent program evaluator to
file an updated technical reference manual. Unless otherwise indicated by the
commission, the updated technical reference manual shall be deemed to be

automatically approved on the thirtieth day after its filing.
“Rescind”

49013-39-06——Review-of -annual-reports-and-issuance-of-the conunission-verification
repert

A—Any-person-may-file comments regardingan-clectrie utility's-initiabbenchmark repert
orannual-portelio statusreportfiled-pursuantto-this chapter-within-thisky-days-ef-the
filing of sueh report

B) -Upeon receipt-of-such-repeort-the-staff-shellreview the report-and-any—timely-filed
comments; —and-—file-—ils— findings--and--secommendations- regarding —program
implementation-and-complance-with-the-applicable-benchmarksand-any proposed
modifications theretorverifying the electric utility'scompliance-or-noncomphance-with
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its-—approved —program—-portfolie—plan-—and the—mandated —energy—etficieney
improvementsand-peak-demandreductions- 1 staff finds-thatan-eleetrie utility-hasnot
demenstrated-compliance-with-the-approvedprogramportfolio-plan-erannualsales-or
peak-demand reduetions-required-by—division{A}-of-seetion4928.66-of the Revised
Additionally; the staffanay recoramend modificationsto-a-program-within-the-electsic
utility's-program-portteho-plan:

{&)-The commission -may-schedule o hearing-on-the-cleetricutility's portfolio-benchrmark
report-orstatus report: Hstaffrecommends a-forfeiture,the commissionshall schedule
a-hearing-on the-statf's recommendations:

(3 ~The-eommission-shall-adopl-er-modiy-and -adoptthe stafl's-recommendations and
findings—as—its--annual-veritication--report-of—the—electrie—utility's—achieved—energy
efficieney-and pealk-demand-reductions pursuantto division{(B)-of-seetion4928:66-of
theRevised-Code-Sucherificationreportshall be provided-to-the consumesrsi-counsel
ot-Ohia:

“New”

4901:1-39-06 Recovery mechanism,

(A) Concurrent with the filing of its program portfolio plan, the electric utility shall
proposefile a proposed rate adjustment mechanism for recovery of costs incurred in
implementing its energy efficiency, peak-demand reduction, and demand response

la - aaVats = aVatal - e - a¥a at e QN A e a
it C = -, v - >

electric utility proposes to include for recovery anything in addition to direct program
implementation costs, the electric utility shall demonstrate how it proposes such
recovery to occur and why such recovery is appropriate and necessary. Any—cost

: ’

(B) Unless otherwise ordered by the commission, any person may file comments within
thirty days after the filing of an electric utility”s proposed recovery mechanism. Any
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person filing comments shall specify the basis for all recommendations made, or
-modifications that are suggested to be made to the electric utility's proposed recovery
mechanism. Based on comments received, the commission may schedule a hearing on
the proposed recovery mechanism. If the commission takes no action within 30 days of
receiving comments, the recovery mechanism shall be automatically deemed to be
reasonable. Any revenue received under the electric utility’s rate adjustment
mechanism shall be subject to potential disallowance and reconciliation based on the
commission’s decision issued in the annual performance verification process in 4901:1-
39-05, Ohio Administrative Code.

“Rescind”

MAHM@%%%S—G#%M—A&%HS&&W&G@M%&&M
jointdy-with-the-eleetric utility apply forexemptonfromsuch recovery



Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 31 of 36

***DRAFT - NOT FOR FILING***




Attachment A

Chapter 4901:1-39, Ohio Adm.Code
Energy Efficiency Programs

Case No. 12-2156-EL-ORD

Page 32 of 36

***PRAFT - NOT FOR FILING***

“N ew”

4901:1-39-07 Historical mercantile customer programs, combined heat and power, or

waste energy recovery systems.

(A) An application to commit a mercantile customer’s energy efficiency program, or a

(B)

customer’s combined heat and power system or waste energy recovery system, to its
electric utility's programs, pursuant to division (A)(2) of section 4928.66 of the Revised
Code, mav include a request for an incentive payment based on payment levels
established in the electric utility’s portfolio plan, or a commitment payment for

- behavioral programs, combined heat and power systems, waste energy recovery

systems, or other payment for efficiency savings that do not qualify for an incentive
payment, or an exemption from the cost recovery mechanism set forth in rule 4901:1-
39-06 of the Administrative Code. Such application shall be filed pursuant to the
requirements set forth in section (C) of this rule. Alternatively, an application for an
incentive payment, commitment payment, or cost recovery mechanism exemption may

- be combined with any other reasonable arrangement, approved pursuant to Chapter

4901:1-38 of the Administrative Code, if such reasonable arrangement contains
appropriate measurements and verification of program results.

In meeting its energy efficiency and peak-demand reduction benchmarks, an electric

utility _shall include mercantile customer energy efficiency,—and peak demand
reduction, combined heat and power, and waste energy recovery programs

. implemented on mercantile customer sites where the mercantile program is committed

to the electric utility.

(1) For energy efficiency programs, an electric utility may count the programs' effects

resulting in energy savings and coincident peak-demand savings towards its
energy efficiency requirements and peak demand reduction requirements.

(2) For demand response programs, an electric utility may count demand reductions

towards satisfying-seme-or-all-of theits peak-demand reduction benchmarks by

demonstrating that either the electric utility has reduced its actual peak demand,
or has the capability to reduce its peak demand and such capability is created under
either of the following circumstances:
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(a) A peak-demand reduction program meets the requirements to be counted as a
capacity resource under the tariff or capacity auction of athe regional
transmission organization in which the electric utility is a member and which
has been approved by the federal energy regulatory commission.

(b} A peak-demand reduction program equivalent to a regional transmission
organization program, which has been approved by theis commission.

(3) A mercantile customer’s energy savings and peak-demand reductions shall be
presumed to be the effect of a demand response, energy efficiency, or peak-demand
reduction program to the extent they involve the replacement of functioning
equipment. If the mercantile customer’s program involves the replacement of non-
functioning equipment or an initial installation of new equipment, the electric
utility mayv count the savings based on the efficiency of the replaced equipment, if
any, but may provide a financial or rate exemption incentive based only on the
reductions in energy use and peak demand that exceed the reductions or levels that
would have occurred had the customer used standard new equipment or practices
where practicable. However, nothing in this section prohibits the electric utility
from compensating a mercantile customer for the administrative costs and
inconvenience of undertaking the commitment process, in the form of a
commitment payment. Electric utilities may make an alternative demonstration,
subject to commission approval, that mercantile customer energy savings or peak
demand reductions are eligible to be counted toward the electric utility’s statutory
requirements.

{4) Inclusion of all such mercantile customer energy efficiency and peak demand
reduction programs shall be subject to commission approval and subsequent
verification through the annual performance verification process, pursuant to rule
4901:1-39-05 of the Administrative Code.

(C) A mercantile customer may file, either individually or jointly with an electric utility, an
application to commit the customer's demand reduction, demand response, or energy
efficiency programs or the output of the customer’s combined heat and power system
or waste energy recovery system that have been implemented in the previous three
years for integration with the electric utility's demand reduction, demand response,
and energy efficiency programs, pursuant to division (A)(2) of section 4928.66 of the
Revised Code. Such application, if filed individually, shall be filed no later than
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December 31 of the-ene calendar vear afterfollowing the end of the three-year period.

However, such applications that are filed jointly shall be filed no later than March 31

of the vear following the individual application deadline, but only if the mercantile
customer commitment agreement with the electric utility was executed by the

individual filing deadline.

1)

Any such application filed in accordance with the automatic approval template

(2)

published by the commission shall be deemed automatically approved unless
suspended by order of the commission or an attorney examiner within 60 days of
the filing of the application.

Commitment of a mercantile customer’s behavioral energy efficiency program that

(3)

is made pursuant to a commitment payment shall be counted by the electric utility
for one year. Subsequent annual applications may_be made if the behavioral
program continues. After five consecutive years of approved commitment payment
applications, the energy efficiency savings shall be counted as permanent by the
electric utility, and no additional payments will be made to the customer. If the
energy savings levels vary from year to year during the five year period, the Jowest
of the energy savings levels shall be counted as permanent by the electric utility,
and no additional payments will be made to the customer.

No exemption from an energy efficiency cost recovery rider granted pursuant to an

(4)

automatic approval shall extend more than one year unless the applicantmercantile
customer, or the electric utility on behalf of the mercantile customer, provides an
annual update to staff on such form as published by the commission. The length of
rider exemption shall be determined by the use of the benchmark comparison
method.

An application to commit a mercantile customer’s demand reduction, demand

response, or energy efficiency program to the electric utility that is not filed in
accordance with the commission’s automatic approval template, shall not be
deemed automatically approved. Such an application shall address the following
areas:

(a) eCoordination requirements between the electric utility and the mercantile

customer with regard to voluntary reductions in load by the mercantile
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customer, which are not part of an electric utility program, including specific
communication procedures.

(b) Grant permission to the electric utility and staff to measure and verify energy
savings and/or peak-demand reductions resulting from customer-sited
projects and resources. '

(¢) Identify all consequences of noncompliance by the customer with the terms of
the commitment.

(d) Include a copy of the formal declaration or agreement that commits the
mercantile customer’s programs for integration, including any requirement
that the electric utility will treat the customer's information as confidential and
will not disclose such information except under an appropriate protective
agreement or a protective order issued by the commission pursuant to rule
4901-1-24 of the Administrative Code.

(e) Include a description of all methodologies, protocols, and practices used or
proposed to be used in measuring and verifying program results, and identify
and explain all deviations from any program measurement and verification
guidelines that may be published by the commission.

“Rescind”

4901:3-39-08 — MMercantile customerexemptions:
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#E)-An-accountingof expenditures-made by-the mercantile customer foreach-program-and
its-compenentenergy-savings-and-electricutility pealc demandreductonatiributes:

and-peak-demand-reductions-occurred-

H)yAny—request—for—an—exemption—may—be—combined—with—any—other reasonable
arrangement-approved-pursuant-to-Chapter 4901138 of the Administrative Code;if
such-reasonable-arrangement-contains-appropriate-measurements-and-verificetion-of
programresulis:
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“Amend”

4901:1-40-01 Definitions.

(A) “Advanced energy fund” has the meaning set forth in section 4928.61 of the Revised
Code.

(BB)“Biologically derived methane gas” means landfill methane gas; or gas from the
anaerobic digestion of organic materials, including animal waste, municipal
wastewater, institutional and industrial organic waste, food waste, yard waste, and
agricultural crops and residues.

(EC)“Biomass energy” means energy produced from organic material derived from plants
or animals and available on a renewable basis, including but not limited to: agricultural
crops, tree crops, crop by-products and residues; wood and paper manufacturing
waste, including nontreated by-products of the wood manufacturing or pulping
process, such as bark, wood chips, sawdust, and lignin in spent pulping liquors;
forestry waste and residues; other vegetation waste, including landscape or right-of-
way trimmings; algae; food waste; animal wastes and by-products (including fats, oils,
greases and manure); biodegradable solid waste; and biologically derived methane gas.

(GD) “Co-firing” means simultaneously using multiple fuels in the generation of
electricity. In the event of co-firing, the proportion of energy input comprised of a
renewable energy resource shall dictate the proportion of electricity output from the
facility that can be considered a renewable energy resource.
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(HE) “Commission” means the public utilities commission of Ohio.

(F) “Deliverable into this state” means that the electricity or qualifying biologically derived
methane gas originates from a facility within a state contiguous to Ohio. It may also
include electricity originating from other locations, pending a demonstration that the
electricity eeuld-beis physically delivered-deliverable to the state.

(JG) “Demand response” has the meaning set forth in rule 4901:1-39-01 of the
Administrative Code.

&H) “Distributed generation” means electricity production that is on-site and is
connected to the electricity grid.

l (MD “Double-counting” means utilizing renewable energy_or, renewable energy
credits, or energy efficiency savings to do any of the following:

(1) Satisfy multiple Ohio state renewable energy requirements or such requirements
for more than one state. '

(23) Support multiple voluntary product offerings.

(34) Substantiate multiple marketing or public relations claims.

(45) Some combination of these.

(N]) “Electric generating facility” means a power plant or other facility where electricity is
produced.

| (OK)_—"Electric services company” has the meaning set forth in division (A)(9) of section
4928.01 of the Revised Code.
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(BL) “Electric utility” has the meaning set forth in division (A)(11) of section 4928.01 of the
Revised Code.

RM) “Energy storage” means a facility or technology that permits the storage of
energy for future use as electricity.

(SN)“Fuel cell” means a device that uses an electrochemical energy conversion process to
produce electricity.

(O) “Geothermal energy” means hot water or steam extracted from geothermal reservoirs
in the earth's crust and used for electricity generation.

(BP) “Hydroelectric energy” means electricity generated by a hydroelectric facility as
defined in division (A)(375) of section 4928.01 of the Revised Code.

VQ) “Hydroelectric facility” has the meaning set forth in division (A)(375) of section
4928.01 of the Revised Code.

(WR) “Mercantile customer” has the meaning set forth in division (A)(19) of section
4928.01 of the Revised Code.

(T) “Ohio run-of-the-river hydroelectric facility” means a run-of-the-river hydroelectric

facility placed in service on or after January 1, 1980, that is located within this state,
relies upon the Ohio river, and operates, or is rated to operate, at an aggregate capacity
of forty or more megawatts.

(¥U) “Person” shall have the meaning set forth in divisien—A}24)—ofsection
4928.011.59 of the Revised Code.

(#HV“PIM” means “PJM Interconnection, LLC” or any successor regional transmission
organization.
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(AAW) “Placed-in-service” means when a facility or technology becomes operational.

(BBX) “Renewable energy credit" or “REC” means the environmental attributes associated
with one megawatt-hour of electricity generated by a non-solar renewable energy

resource or 1ts non-electric eguwalent-exeept—fer—eleet—meﬁy—genera@ed—by—ﬁaeﬂﬁes—as,

(SCY) “Renewable energy resource” has the meaning set forth in division (A)(375) of section
4928.01 of the Revised Code.

(BEZ) “Small hydroelectric facility” means a hydroelectric facility that operates, or is rated
to operate, at an aggregate capacity of less than six megawatts.

(PPZAA) “Solar energy resources” means solar photovoltaic and/or solar thermal
resources.

(EEAABB) “Solar photovoltaic” means energy from devices which generate electricity
directly from sunlight through the movement of electrons.

(CCBB)  “Solar renewable energy credit” or “S-REC” means the environmental attributes
associated with one megawatt-hour of electricity generated by a solar energy resource.

(BEECSCDD) “Solar thermal” means the concentration of the sun's energy, typically through
the use of lenses or mirrors, to drive a generator or engine to produce electricity.

(GGBBEE) “Solid wastes” has the meaning set forth in section 3734.01 of the Revised Code.
_(HHEEFF) “Staff” means the commission staff or its authorized representative.

(HGG) “Standard service offer” means an electric utility offer to provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, all competitive
retail electric services necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service.

(HH) "Waste energy recovery system” has the meaning set forth in division (A)(38) of
section 4928.01 of the Revised Code.
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() “Wind energy” means electricity generated from wind turbines, windmills, or other

technology that converts wind into electricity.

“Amend”

4901:1-40-02 Purpose and scope.
(A) This chapter addresses the implementation of the alternative—energyrenewable

B)

portfolio standard, including the incorporation of renewable energy credits, as detailed
in sections 4928.64 and 4928:654928.645 of the Revised Code respectively. Parties
affected by these alternative-energyrenewable portfolio standard rules include all Ohio
electric utilities and all electric services companies serving retail electric customers in
Ohio. With the exception of the filing requirements set forth in 4901:1-40-05 of the
Administrative Code, any Any entities that do not serve Ohio retail electric customers
during a given calendar year shall not be required to comply with the terms of the
alternative-energyrenewable portfolio standard during that calendar year.

The commission may, upon an application or a motion filed by a party, waive any
requirement of this chapter, other than a requirement mandated by statute, for good
cause shown.

“Rescind”
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“N ew”

4901:1-40-03 Requirements.

(A) All electric utilities and affected electric services companies shall ensure that, by the

end of the year 2027 and each year thereafter, electricity from gualifying renewable

energy resources equals the benchmarks set forth in R.C. 4928.64(B)(2). Non-electric

souxces as permitted by law and certified by the Commission may be used to satisfy
the renewable energy resource requirements.

(1)__The qualifying renewable energy resources implemented by the utility or company

(2)

shall be met either through facilities located in this state or with resources that can
be shown to be deliverable into this state.

The qualifying electricity or non-electric source supplied from renewable energy

3)

resources, including solar energy resources, shall be provided in accordance with
the annual benchmarks detailed in section 4928.64(B)(2) of the Revised Code.

All costs incurred by an electric utility in complying with the requirements of
section 4928.64 of the Revised Code shall be avoidable by any consumer that has
exercised choice of electricity supplier during such time that a customer is served

by an electric services company.

(B} The baseline for compliance with the gqualified renewable energy resource

requirements of section 4928.64 of the Revised Code shall be determined as follows:

1)

For electric utilities, the baseline shall be computed using one of the following

methodologies:

(a) The average of total kilowatt hours sold by the utility in the preceding three
calendar years to any and all retail electric customers whose electric load
centers are served by that electric utility and are located within the electric
utility's certified territory.

(b) The total kilowatt hours sold to any and all retail electric consumers whose
electric load centers are served by that utility and are located within the utility’s
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certified territory in the applicable compliance year. An electric utility that opts
to use this methodology may in subsequent compliance vears switch to the
methodology described in (B)(1)(a), but in so doing, the electric utility shall be
required to use the methodology described in (B)(1)(a) for at least three
consecutive compliance years.

{c) The annual sales used to compute the baseline under methodologies (B)(1)(a) or

(BY(1)(b) shall be based upon the annual sales as reported in the electric utility’s
forecast reports or reporting forms.

(2) For electric services companies, the baseline shall be computed using one of the

following methodologies:

(a) The average of total kilowatt hours sold annually by the company in the

(b)

preceding three calendar years to any and all retail electric consumers served
by the company in the state. {a} If an electric services company has not been
continuously supplying Ohio retail electric customers during the preceding
three calendar vyears, the baseline shall be computed as an average of annual
sales data for all calendar years during the preceding three years in which the
electric services company was serving retail customers.

The total number of kilowatt hours sold to any and all retail electric customers

(<)

who are served by the company and are located within this state during the
compliance vear. An electric services company that opts to use this
methodology may in subsequent compliance years switch to the methodology
described in (B)(2)(a), but in so doing, the electric services company shall be
required to use the methodology described in (B)(2)(a) for at least three
consecutive compliance years.

The annual sales used to compute the baseline under methodologies in (B){(2)(a)

and (BY}(2)(b) shall be based upon the annual sales as reported in the electric
services company’s Annual Reports for Fiscal Assessment or as otherwise
directed by the commission.

(3) _An electric utility or electric services company may request a reduced baseline to

reflect new economic growth in its service ferritory or service area. A company
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requesting a reduced baseline shall file an application with the Commission seeking
approval for such reduction.

“RESCIND”
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“New”

4901:1-40-04 Qualified resources.

(A) The following resources or technologies, if they have a placed-in-service date of

January 1, 1998, or after, are qualified resources for meeting the qualified renewable

energy resource benchmarks:

(1)

Solar photovoltaic or solar thermal energy.

(2)

Wind energy.

3)

Hydroelectric energy.

(4)

Geothermal energy.

(5)

Solid waste energy derived from fractionalization, biological decomposition, or

(6)

other process that does not principally involve combustion.

Biomass energy.

(7)

Energy from a fuel cell.

(8)

A storage facility, if it promotes the better utilization of a renewable energy

(9)

resource. The amount of energy that may qualify from a storage facility is the
amount of electricity discharged from the storage facility.

Abandoned coal mine methane energy.
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(10) Waste energy recovery system placed into service or retrofitted on or after
September 10, 2012, as defined in division (A)(38)(a) of Section 4928.01 of the
Revised Code. The portion of the electricity production that is generated from
recovered waste energy shall be recognized as renewable.

(11) A waste energy recovery system defined in division (A)(38)(b) of section 4928.01 of
the Revised Code, provided that it was placed into service between January 1,2002,
and December 31, 2004.

(12) A renewable energy resource created on or after January 1, 1998, by the
modification or retrofit of any facility placed in service prior to January 1, 1998.

{13) Ohio run-of-the-river hydroelectric facility.

(14)_Small hydroelectric facility, regardless of placed in-service date.

(15) Biologically-derived methane gas resources, including biologically derived
methane gas resources that are not converted to electricity, excluding biologically-
derived methane gas resources used solely for the purpose of flaring. This includes
heat captured from a generator of electricity, boiler, or heat exchanger fueled by
biologically derived methane gas; and compressed natural gas produced from
biologically derived methane gas.

(a) The producer of the biologically derived methane gas must adequately
demonstrate measurement, verification, and quantity of biologically derived
methane gas produced on a continuing basis. The method used for
measuring and calculating the biologically derived methane gas produced
must be approved in advance by the commission as part of the facility
certification process.

(b) Biologically derived methane gas that has been certified and tracked is not
eligible again for certification and may not be double-counted.

(c) The energy derived from biologically derived methane gas shall be
measured and verified in accordance with applicable tracking system
requirements. For the purposes of converting the quantity of energy derived
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from biologically derived methane gas to an electricity equivalent, one
megawatt hour equals 3,412,142 British thermal units. The producer must
demonstrate adequate energy content, in British thermal units, and metering
accuracy. Biologically derived methane gas shall be reported in megawatt
hours.

(16) Distributed generation system used by a customer to generate electricity from
‘one of the resources or technologies listed in paragraphs (A)(1) to (A)(15) of this rule.

(B) The following new or existing mercantile customer-sited resources may be gualified

resources for meeting electric utilities” annual renewable energy resource benchmarks,

- as applicable, provided that it uses a renewable energy resource and that the mercantile
customer commits the resource for integration into the electric utility's demand-
response, energy efficiency, or peak-demand reduction programs pursuant to rule
4901:1-39-07 of the Administrative Code and division (A)(2){(c) of section 4928.66 of the
Revised Code:

(1) Electric generation equipment that uses a renewable energy resource and is owned
or controlled by a mercantile customer.

(2) A resource that improves the relationship between real and reactive power.

(3)A mercantile customer-owned or controlled resource that makes efficient use of waste
heat or other thermal capabilities.

(4)Storage technology that allows a mercantile customer more flexibility to modify its
demand or load and usage characteristics.

(5) Electric generation equipment owned or controlled by a mercantile customer that
uses a renewable energy resource.
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{C) An electric utility or electric services company may use RECs and S-RECs, as
applicable, to satisfy all or part its qualifying renewable energy resource benchmarks,
including a solar energy resource benchmark.

(1)_To be eligible for use towards satisfying a benchmark, a REC or S-REC must
originate from a facility that has been certified by the commission under paragraph
{D) of this rule.

(2) To become certified under paragraph (D) of this rule, an electric generating facility
or a qualifving non-electric source, must demonstrate that it satisfies the following:

(a) The definition of a renewable energy resource, including solar energy
resources;

(b) The applicable placed in-service date;

(¢) The deliverability requirement;

(d) It js registered with, or commits to become registered with, an attribute
tracking system recognized by the commission;

(e) The facility’s electrical output is measured by a utility-grade meter in
compliance with paragraph (B) of rule 4901:1-10-05 of the Administrative
Code, for facilities with generating capacity of more than six kilowatts. Gas
meters for measuring qualifying gas resources shall comply with the accuracy
requirements in Section 4933.09 of the Revised Code; and

(f) All other requirements as delineated in the certification application.

(3) To demonstrate compliance with a renewable energy resource benchmark, an
electric utility or electric services company must retire the RECs and S-RECs with
any of the following attribute tracking systems: :

(a) The PIM EIS generation attributes tracking system (GATS);

(b) _The midwest renewable energy tracking system (M-RETS); or
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(¢} Another credible tracking system approved for use by the commission.

A REC or S-REC may be used for compliance any time in the five calendar years

(5)

following the date of its initial purchase or acquisition.

Double counting is prohibited.

(6)

The RECs and S-RECs must be associated with electricity that was generated no

(7)

earlier than July 31, 2008 for resources or technologies included in the definition of
“renewable energy resources” by Amended Substitute Senate Bill 221 (127th
General Assembly). For resources or technologies added to the definition of
“renewable energy ‘resources” by Amended Substitute Senate Bill 315 (129th
General Assembly), the RECs must be associated with electricity that was generated
no earlier than September 10, 2012. For resources or technologies added to the
definition of “renewable energy resources” by Substitute Senate Bill 310 (130th
General Assembly), the RECs must be associated with electricity that was
generated, or a qualifying non-electric source that was produced, no earlier than
September 12, 2014.

The RECs and S-RECs must be associated with electricity, or a qualifying non-

electric source, that was generated no later than the end of the compliance vear.

(D) An entity seeking facility qualification shall file an application for certification of its

electric generating facility, or qualifying non-electric source, upon such forms as may

be prescribed by the commission. The application shall include a determination of

deliverability to the state in accordance with paragraph (F) of rule 4901:1-40-01 of the

Administrative Code.

1)

Any interested person may file a motion to intervene and file comments and

(2)

objections to any application filed under this rule within twenty days of the date of
the filing of the application.

An application is_deemed automatically approved within 30 days after the

application is filed, unless suspended by order of the commission.
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(3) IHf the commission suspends the application, the applicant shall be notified of the
reasons for such suspension and may be directed to furnish additional information.

(4) Upon commission approval, the applicant shall receive notification of approval and
a numbered certificate where applicable. The commission shall provide this
certificate number to the appropriate attribute tracking system.

(5) If an applicant withdraws an application prior to commission approval, then the
case shall be closed without further action from the commission.

(6)__Representatives of certified facilities must notify the commission within thirty days
of any material changes in information previously submitted to the commission
during the certification process. Failure to do so may result in revocation of
certification status.

(7) The Commission may revoke a certificate due to changes that negate the facility’s
certification eligibility. In the event a certificate is revoked, the Commission may
recognize as viable compliance resources the RECs or S-RECs generated during the
time of certification unless specifically stated otherwise by the cominission.

(8) Certification of a resource or technology shall not predetermine compliance with
annual benchmarks, and does not constitute any commission position regarding
cost recovery.

(E) At its discretion, the commission may classify any new technology as a qualifying
renewable energv resource. Any interested person may request a hearing on such
classification.
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“Rescind”
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“N ew”

4901:1-40-05 Annual status reports and compliance reviews.

(A) Unless otherwise ordered by the commission, each electric utility and electric services
company shall file by April fifteenth of each year, on such forms as may be published
by the commission, an annual renewable energy portfolio status report analyzing all
activities undertaken in the previous calendar year to demonstrate how the applicable
renewable energy portfolio benchmarks and planning requirements have been met.
Staff shall conduct annual compliance reviews with regard to the benchmarks under
the renewable energy portfolio standard.

(1) The annual review will include compliance with the most recent applicable
renewable and solar energy resource benchmark.

(2) The annual compliance reviews shall consider any under-compliance an electric
utility or electric services company asserts is outside its control, including but not
limited to, the following:

(a) Weather-related causes.

(b) Equipment shortages for renewable energy resources.

(c) Resource shortages for renewable energy resources.

(3) The renewable energy portfolio status reports filed by each electric utility and
electric services company for the applicable compliance year shall include at least
the following content that, with the exception of paragraphs (d) and (e), shall be
made publicly available:

(a) The actual annual sales volumes used to compute the compliance baseline,
including identification of the source of the sale volume figures.
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(b) A quantification in megawatt-hours of all applicable renewable energy
portfolio standard compliance requirements.

(c) An indication of the compliance status relative to each of the applicable
alternative renewable energy portfolio standard compliance requirements.

(d) Demonstration of status relative to the statutory three percent cost provision(s),
for the compliance year addressed in the annual status report, pursuant to the
calculation methodology described in rule 4901:1-40-07 of the Administrative
Code.

(e) A prospective calculation of its maximum recoverable compliance funds for the
year following the compliance year, pursuant to the calculation methodology
described in rule 4901:1-40-07 of the Administrative Code.

(f) Identification of the attribute tracking system(s) used to demonstrate
compliance.

(g) A discussion of any perceived impediments to achieving compliance with
required benchmarks, as well as suggestions for addressing any such
impediments.

(h) An electric services company may omit the contents required in paragraphs (d)
and (e) of this section if the company affirms in its compliance status report that
it will not seek compliance relief under section 4928.64(C)(3) of the Revised
Code for those vears.

(B) ‘Any person may file comments regarding an electric utility’s or electric services

company’s renewable energy portfolio status report within thirty days of the filing of
such report.

(C)_Staff shall review each electric utility’s or electric services company’s renewable energy

portfolio status report and any timely filed comments, and file its findings and
recommendations and any proposed modifications thereto.

(D) _An_annual compliance status report is deemed automatically approved unless
suspended by the commission within sixty days of the filing date of staff’s findings and
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recommendations. The commission may schedule a hearing on the renewable energy
portfolio status report.

“Amend”

4901:1-40-06 Force majeure,

An electric utility or electric services company may seek a force majeure determination
from the commission for all or part of a minimum renewable- or solar-energy
benchmark.

(A) A decision on a request for a force majeure determination will be rendered within
ninety days of an electric utility or electric services company filing a request for such
determination. The process and timeframes for such a determination shall be set by
entry of the commission, the legal director, deputy legal director, or attorney examiner.

(1) At the time of requesting such a determination from the commission, an electric
utility or electric services company shall demonstrate that it pursued all reasonable
compliance options including, but not limited to, renewable energy credit (REC)
solicitations, REC banking, and long-term contracts.

(2) The request shall include an assessment of the availability of qualified—in-state
resoureesas-well-as-qualified resources within the service territories of PfM-and

the-MISOany regional transmission organizations that manage transmission
systems located in Ohio.

(B) If the commission determines that force majeure conditions exist, it may modify that
compliance obligation of the electric utility or electric services company, as it considers
appropriate to accommodate the finding.

(1) Such modification does not automatically reduce future-year obligations.

(2) The commission retains the right to increase a future year's compliance obligation
by the amount of any under compliance in a previous year that is attributed to a
force majeure determination.



Attachment B

Chapter 4901:1-40, Ohio Adm.Code
Alternative-Renewable Energy Portfolio Standard
Case Nos. 13-651-EL-ORD and 13-652-EL-ORD
Page 26 of 32

***PDRAFT - NOT FOR FILING***

“Rescind”
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4901:1-40-07 Cost cap.

(A) By no later than April fifteenth of each compliance year, electric utilities and electric
services companies shall calculate their maximum recoverable compliance funds to be
used for compliance with (A)(1), as applicable, during that compliance year. Electric
services companies may be excused from this requirement pursuant to rule 4901:1-40-
05(A)(3Y(h) of the Administrative Code. The prospective calculations and related
information shall be provided to the commission pursuant to rule 4901:1-40-05 of the
Administrative Code. Alternatively, an electric utility or electric services company may
file an application with the commission for review of its cost cap calculation prior to
the date required in rule 4901:1-40-05 of the Administrative Code.
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(1) A three percent cost cap is applicable to the renewable energy benchmarks specified

in division (B)(2) of section 4928.64 of the Revised Code.

(2) The burden of proof for demonstrating compliance with the three percent cost cap

shall remain with the entity filing the application.

(3) An electric utility or electric services company shall pursue all reasonable
compliance options prior to requesting relief from compliance with the renewable
energy resource requirements based on the three percent cost cap.

(4) In the case that the commission makes such a determination that an electric utility’s
or electric services company’s compliance costs exceed the applicable three percent
cost cap, the electric utility or electric services company may not be required to fully
comply with the renewable energy benchmarks specified in division (B)(2)_ of
section 4928.64 of the Revised Code.

The calculation of the maximum recoverable compliance funds shall follow the multi-

. step process as detailed below. In the event that an electric utility reaches its maximum

recoverable compliance funds for a year for paragraph (AY1) of this rule, it shall not
seek recovery of any additional compliance costs towards that benchmark for that
compliance vear.

(1) Determine the compliance baseline in megawatt-hours for the compliance year
consistent with the applicable section of paragraph (B) of rule 4901:1-40-03 of the
Administrative Code.

(2) Calculate a reasonably expected dollar per megawatt-hour figure for the
compliance vear.

(a) For an electric utility, the dollar per megawatt-hour figure should be a
weighted average of the reasonably expected cost of the SSO supply for
delivery during the compliance vear, net of distribution losses.
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(b) For electric service companies, this dollar per megawatt-hour figure should be
a_weighted average of the reasonably expected cost of supply for delivery
during the compliance vear, net of distribution system losses.

(3) Calculate_the total cost by multiplying the dollar per megawatt-hour figure in
paragraph (2) by the compliance baseline calculated in paragraph (1).

(4) Multiply the total cost in paragraph (3) by three percent, with the result
representing the maximum recoverable compliance funds to be applied towards
compliance resources for paragraphs (A)(1) for that compliance year.

“Amend

4901:1-40-08 Compliance payments.

(A) Any electric utility or electric services company that does not achieve an annual
renewable energy resource benchmark, including a solar benchmark, shall remit a
compliance payment based on the amount of noncompliance rounded up to the next
megawatt hour (MWh), unless the commission has identified the existence of force
majeure conditions or the commission has determined that the three per cent cost-cap
provision would be exceeded in the event of full compliance.

(1) The required payment for noncompliance with any solar energy resource
benchmark shall be calculated by quantifying the level of noncompliance, rounded
to the next MWh, and multiplying this figure by the per MWh amount in the table
below.
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Solar energy resources - compliance payment

Year Payment per MWh
200920142015 and 2016 $450350
2017 and 2018 2010-and $400250
2011
2019 and 2020 2042-and $350200
2013
2021 and 20222014-and $3066150
2015
2016-and2017 2023 and $250100
2024
2018-an€-20192025 and $20050
beyond
2020-and-2023 . $150
2024 and beyond $50

(2) The required payment for noncompliance with any renewable energy resource
benchmark, excluding solar, shall be calculated by quantifying the level of
noncompliance, rounded to the next MWh, and multiplying this figure by an
amount determined by the commission.

(@ The per MWh payment for renewable energy resources for the year 2009 is
forty-five dollars.

(b) Beginning in the year 2010, the per MWh payment for renewable energy
resources will be adjusted annually to reflect the annual change to the consumer
price index as defined in section 101.27 of the Revised Code. Such adjustment
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shall be performed by staff no later than June first of each calendar year. This
annual adjustment shall be calculated using the following formula:

= ((CPIYR2/CPIYR1) * current per MWh payment)

(c) In no event shall the compliance payment for renewable energy resources be
less than forty-five dollars per MWh.

(3) Atleast annually, the staff shall conduct a review of the renewable energy resource
market, including solar, both within this state and within the regional transmission
systems active in the state. The results of this review shall be used to determine if
changes to the solar- or renewable-energy compliance payments are warranted, as
follows:

(@) The commission may increase compliance payments if needed to ensure that
electric utilities and electric services companies are not using the payments in
lieu of acquiring or producing energy or RECs from qualified renewable
resources, including solar.

(b) Any recommendation to reduce the compliance payments shall be presented to
the general assembly.

Any compliance payment shall be submitted to the commission for deposit to the credit
of the advanced energy fund. All compliance payments shall be delivered to the
commission within thirty days of the imposition of any compliance payment
requirement by the commission.

Compliance payments shall be subject to such collection and enforcement procedures
as apply to the collection of a forfeiture under sections 4905.55 to 4905.60 and 4905.64
of the Revised Code.

Any electric utility or electric services company found to be liable for a compliance
payment is prohibited from passing compliance payments on to consumers. In the
event that a compliance payment is required, an electric utility or electric services
company shall submit-file an attestation, signed by a company officer or designee,
indicating that it will not seek to recover the specific compliance payment from
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consumers. Such attestation shall be submitted-to-stafffiled within thirty days of the
imposition of any compliance payment requirement.

17 Amend”
4901:1-40-09 Annual report.

(A) Pursuant to division (D)(1) of section 4928.64 of the Revised Code, an annual report
shall be submitted to the general assembly addressing at least the following topics:

(1) The compliance status of electric utilities and electric services companies with
respect to the advanced—andqualified renewable -energy resource benchmarks.

(2) Suggested strategies for electric utility and electric services company compliance.

(3) Suggested strategies for encouraging the use of alternative-renewable energy
resources in supplying this state's electricity needs in a manner that considers:

(@) Available technology.
(b) Costs.

(c) Job creation.

(d) Economic impacts.

(4) Average annual REC and S-REC costs for the compliance year(s) covered by the
report.

(B) The report shall be submitted in accordance with section 101.68 of the Revised Code.

(C) Prior to its submission to the general assembly, the report will be issued for public
comment by interested persons for thirty days, unless otherwise ordered by the
commission. The process and timeframes for soliciting public comment shall be set by
entry of the commission, the legal director, deputy director, or attorney examiner.



