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One of the Ohio Consumers’ Counsel’s (“OCC”) key goals is to convert the
utilities’ corporate tax savings into utility bill savings for Ohio consumers. The Public
Utilities Commission of Ohio (“PUCO”) did the right thing by ordering Ohio utilities to
return all benefits of the federal Tax Cuts and Jobs Act (“Federal Tax Cuts”) to
customers.! Customers pay for utilities’ tax obligations, so because the Federal Tax Cuts
reduced utilities’ federal income tax rate from 35% to 21%, customers should pay less for
their utility service. OCC supports the Order in this regard.

At the same time, however, the PUCO should make a few small modifications to
the Order to provide better protection to consumers. First, it should allow all parties
broader participation in utility-specific tax cases. And second, it should rule that
FirstEnergy’s electric security plan does not shield FirstEnergy from returning to
customers the benefits of the Federal Tax Cuts. These changes would more fully facilitate

the PUCO’s goal of returning all tax savings to customers.

! Opinion & Order { 27-30 (Oct. 24, 2018) (the “Order”).



The Order is unlawful and unreasonable in the following respects:

Assignment of Error 1: Paragraph 29 of the Order unreasonably provides that utilities
have greater rights to participate in tax-related proceedings than other parties. It should be
modified to allow equal participation by all parties.

Assignment of Error 2: Paragraph 32 of the Order is unreasonably vague and could be
interpreted as contradicting the PUCO’s long-stated view that all tax savings under the
Federal Tax Cuts must be returned to customers. It should be modified to state that
FirstEnergy is required to promptly pass all tax savings back to customers,
notwithstanding the “rate freeze” found in FirstEnergy’s electric security plan.
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MEMORANDUM IN SUPPORT OF APPLICATION FOR REHEARING

The Order benefits customers by requiring Ohio utilities to open new dockets to
pass tax savings to customers. Utilities are paying lower federal income tax rates, and
customers pay for those taxes in their rates, so customers should see lower bills as a
result. But the Order should be improved to provide better consumer protection. The

PUCO should adopt OCC’s recommendations provided in this application for rehearing.

I STANDARD OF REVIEW

After an order is entered, intervenors in a PUCO proceeding have a statutory right
to apply for rehearing “in respect to any matters determined in the proceeding.”? An
application for rehearing must “set forth specifically the ground or grounds on which the
applicant considers the order to be unreasonable or unlawful.”?

In considering an application for rehearing, R.C. 4903.10 provides that the PUCO
may grant and hold rehearing if there is “sufficient reason” to do so. After such rehearing,
the PUCO may “abrogate or modify” the order in question if the PUCO “is of the opinion

that the original order or any part thereof is in any respect unjust or unwarranted.”*

2R.C. 4903.10.
3R.C. 4903.10(B). See also Ohio Admin. Code 4901-1-35(A).
4R.C. 4903.10(B).



II. ASSIGNMENTS OF ERROR

Assignment of Error 1. Paragraph 29 of the Order unreasonably provides
that utilities have greater rights to participate in tax-related proceedings
than other parties. It should be modified to allow equal participation by all
parties.

In support of the PUCO’s case-by-case approach to providing the benefits of the
Federal Tax Cuts to customers, its Order states that “the Commission is open to any
alternative proposals by utilities, provided such proposals pass all tax savings on to
customers, have the full agreement of Staff and provide for input from other interested
stakeholders.” This is unreasonable for several reasons.

First, it states only that utilities can make alternative proposals. It is unreasonable
(and unfair) to limit any such alternative proposals to those made by utilities. Other
parties—especially parties that represent the customers who are supposed to receive the
benefits of the Federal Tax Cuts—should be permitted to make alternative proposals as
well.

Second, the phrase “open to any alternative proposals by utilities,” on its face,
could be read to mean that the PUCO is required to adopt any alternative proposal by a
utility. Presumably, with this statement, the PUCO intends only that it will consider

alternative proposals. An entry on rehearing should clarify this point.

3 Order [ 29.



Assignment of Error 2. Paragraph 32 of the Order is unreasonably vague
and could be interpreted as contradicting the PUCO’s long-stated view that
all tax savings under the Federal Tax Cuts must be returned to customers. It
should be modified to state that FirstEnergy is required to promptly pass all
tax savings back to customers, notwithstanding the “rate freeze” found in
FirstEnergy’s electric security plan.

Paragraph 32 of the Order refers to FirstEnergy’s argument that the base
distribution rate freeze from its recent electric security plan (“ESP”’) case would not allow
for an adjustment to base rates until 2024. The PUCO declined to address this argument,
stating that it would be addressed on a case-by-case basis in a utility-specific case.® But
the Order also states that the PUCO agrees with FirstEnergy that “the scope of these
future company-specific proceedings will not be expanded to reevaluate every aspect of
past applications from prior proceedings, including FirstEnergy ESP IV.”

OCC agrees that company-specific tax proceedings should not be used to
“reevaluate every aspect” of cases decided in the past. But the PUCO should clarify on
rehearing that paragraph 32 of the Order does not change the PUCQO’s repeatedly-
emphasized view that all tax savings must be returned to customers.® On rehearing, the
PUCO should clarify that FirstEnergy cannot rely on paragraph 32 as justification for any
proposal it might make to deny or delay returning every dime of tax savings to customers

under the Federal Tax Cuts.

6 Order q 32.
7 Order q 32.

8 See, e.g., Second Entry on Rehearing (Apr. 25, 2018) (“The Commission also affirms that we intend that all
impacts resulting from the Tax Cuts and Jobs Act of 2017 will be returned to customers, whether through this
proceeding or through a case-by-case determination for each affected utility.”).
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III. CONCLUSION
The PUCO should modify the Order to (i) clarify, as described above, that parties

other than utilities shall have equal rights of participation in cases (and making proposals)

b (13

involving passing tax savings to customers, and (ii) rule that FirstEnergy’s “rate freeze”
in no way allows FirstEnergy to deny customers the benefits of the Federal Tax Cuts.
Accordingly, OCC respectfully requests that the PUCO grant its application for
rehearing.
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