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In the Matter of the Application of     ) 

Columbia MHC East LLC d/b/a Columbia  )                  Case No. 18-1528-WS-AIR 

Park Water and Sewer System, for an       ) 

Increase in Rates and Charges                    ) 

 

______________________________________________________________________________ 

 

JOINT MOTION OF RECEIVER M. SHAPIRO REAL ESTATE GROUP OHIO, LLC 

AND & U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR THE 

REGISTERED HOLDERS OF MERRILL LYNCH MORTGAGE TRUST 2007-C1, 

COMMERCIAL PASS-THROUGH CERTIFICATES, SERIES 2007-C1 TO 

INTERVENE IN PERMANENT RATE INCREASE ACTION 

______________________________________________________________________________ 

 

M. Shapiro Real Estate Group Ohio, LLC, through Kimberly Scott, the court-appointed 

receiver in Cuyahoga County Court of Common Pleas Court Case No. CV-17-887110
1
 with 

respect to the regulated assets at issue herein (the “Receiver”), and U.S. Bank National 

Association, as Trustee for the Registered Holders of Merrill Lynch Mortgage Trust 2007-C1, 

Commercial Pass-Through Certificates, Series 2007-C1 (the “Bank”) (collectively, “Movants”) 

hereby jointly and respectfully move the Public Utilities Commission of Ohio (“PUCO” or the 

“Commission”), pursuant to R.C. § 4903.221 and Rule 4901-1-11 of the Ohio Administrative 

Code (“O.A.C.”), for leave to intervene in the above-captioned matter with the full powers and 

rights granted by the Commission, specifically by statute or by the provisions of the O.A.C., to 

intervening parties. 

On October 9, 2018, Columbia MHC East LLC dba Columbia Park Water and Sewer 

System (“CPWSS”) commenced this action by filing an Application for Permanent Rate Increase 

(the “Permanent Application”) in relation to the Emergency Rate Increase Application, Case No. 

18-1294-WS-AEM (the “Emergency Application”).  Through the Permanent Application, 

                                                           
1
  Captioned U.S. Bank National Association, as Trustee v. Columbia Park East MHP LLC, et al. and filed on 

October 9, 2017. 
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CPWSS seeks authority to permanently increase water and sewer rates in order to finance the 

projected $3,500,000 replacement of the waste water treatment plant (“WWTP”) that is situated 

within and serves approximately 1,500 residents of the Columbia Park Mobile Home 

Community located in Cuyahoga County, Ohio (the “Community”).  Specifically, CPWSS seeks 

a 249% increase in sewer rates from $36.14/mcf to $89.20/mcf.
2
     

In addition, and to bolster its income, CPWSS seeks the creation of a new customer class 

to subject the Community’s joint owners, Columbia Park East MHP LLC and Columbia Far 

West, LLC (collectively, “Borrowers”), to the existing PUCO tariffs, as they may be amended 

through the Emergency Application.  CPWSS projects billing the proposed new Borrower 

customer class $262,359.85 per year.              

As demonstrated in the Memorandum in Support attached hereto and incorporated herein,   

Movants have direct, real, and substantial interests in the issues and matters involved in this 

proceeding, and are so situated as the court-appointed receiver and mortgagee of the subject 

WWTP assets and real property that the disposition of this proceeding may, as a practical matter, 

impair or impede their abilities to protect their respective interests.  Movants believe that their 

participation herein will not unduly prolong or delay this matter and that the legal positions 

advanced herein directly relate to the merits of the Permanent Application and CPWSS’ ability to 

maintain same.  Movants’ interests will not be represented by other parties to the proceeding.  As 

such, Movants are entitled to intervene with the full powers and rights granted by the 

Commission, specifically by statute and the provisions of the O.A.C., to intervening parties. 

 

 

                                                           
2
  CPWSS filed its Emergency Application August 15, 2018 and a supplement thereto on October 9, 2018, PUCO 

Case No. 18-1294-WS-AEM.  Movants have sought to intervene in that action as well.   
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 Respectfully submitted, 

 

 

/s/  Jeanna M. Weaver 

Jeanna M. Weaver – 0075186  

David L. Van Slyke – 0077721  

PLUNKETT COONEY 

300 East Broad Street, Suite 590 

Columbus, OH  43215 

Ph:  (614) 629-3000 

Fx:  (614) 629-3019 

E-mail:  jweaver@plunkettcooney.com 

E-mail:  dvanslyke@plunkettcooney.com 

ATTORNEYS FOR RECEIVER 

KIMBERLY SCOTT, M. SHAPIRO 

REAL ESTATE GROUP OHIO, LLC 

 

 

 

 

/s/  Donald L. Mason 

Donald L. Mason – 0042739  

John J. Rutter – 0079816  

ROETZEL & ANDRESS, LPA 

41 South High Street 

Huntington Center, 21st Floor 

Columbus, OH  43215   

Phone: (614) 463-9770 

Fax:     (614) 463-9792 

E-mail:  damson@ralaw.com 

E-mail: jrutter@ralaw.com 

ATTORNEYS FOR U.S. BANK 

NATIONAL ASSOCIATION, AS 

TRUSTEE 
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In the Matter of the Application of     ) 

Columbia MHC East LLC d/b/a Columbia  )                  Case No. 18-1528-AS-AIR 

Park Water and Sewer System, for an       ) 

Increase in Rates and Charges                    ) 

 

______________________________________________________________________________ 

 

MEMORANDUM IN SUPPORT 

______________________________________________________________________________ 

I. Background 

In 2001, Trailer Park, Inc. conveyed the manufactured home park located at 7100 

Columbia Road, Olmsted Township, Ohio and commonly known as the Columbia Park Mobile 

Home Community (the “Community”) to Columbia MHC East, LLC, which operates under the 

registered trade name Columbia Park Water and Sewer System (“CPWSS”).  The subject WWTP 

and waterworks system (collectively, the “WWTP”) are situated within the boundaries of the 

Community.
3
  Upon taking title to the Community in 2001, CPWSS sought approval from the 

Ohio Environmental Protection Agency (“OEPA”) and this Commission to operate the WWTP.
4
  

Notably, CPWSS described the WWTP in its PUCO application as having “been in service for 

many years, and was developed starting in the 1950’s to satisfy the demand generated from a 

55+ age mobile home park known as Columbia Park.”
5
  In 2004, this Commission issued to 

CPWSS Certificates of Public Convenience and Necessity Nos. 40 and 43 in Case No. 10-2567-

                                                           
3
 See, site map filed with Supplement #1 to Emergency Application; see also, Motion to Dismiss filed by Kenneth 

C. Burnham (“Burnham”) on 10/1/18 in Cuyahoga County Court of Common Pleas Case No. CV-18-903788 (“[t]he 

CPWSS sewer plant is located within the boundary of the Receivership Property”), at 2, attached hereto as Exhibit 

A. 
4
 See, OEPA’s 7/5/01 approval of CPWSS’ request to transfer NPDES Permit No. 3PV00013*CD (the “NPDES 

Permit”) into its  name in conjunction with its acquisition of Columbia Park, attached hereto as Exhibit B, and 

relevant portions of CPWSS’ PUCO application dated 9/24/01, attached hereto as Exhibit C.  
5
 See, Exhibit C at 4. 
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WS-ACE (collectively, the “Certificates”).
6
  CPWSS never represented that it considered the 

WWTP to be separate and distinct from the Community real estate.           

In 2007, CPWSS conveyed its interest in the Community and related assets to Columbia 

Park East MHP LLC
7
 and Columbia Far West, LLC (collectively, the “Borrowers”) as part of a 

$55,000,000 refinancing of the property with original lender General Electric Capital 

Corporation (“Original Lender”).
8
  That loan is secured by, among other things, a first mortgage, 

fixture filing, and other security interests in the Community and the fixtures and personal 

property situated thereon.  Although it no longer holds any recorded interest in the Community 

and its fixtures by virtue of the 2007 deed, neither CPWSS nor Borrowers filed applications to 

transfer the Certificates or NPDES Permit to either of the Borrowers.  Rather, CPWSS has 

continued to operate the WWTP under the Certificates and the NPDES Permit.
9
 

The Borrowers’ loan agreement specifically includes the WWTP as part of the “Project” 

for which the $55,000,000 loan was extended in the following provisions: 

•  Section 4.3(b), which addresses environmental matters and permits “the 

maintenance of the existing sewer facility on the Project” so long as Borrowers 

comply with all applicable laws;  

•  Section 6.6(c), wherein Borrowers warranted that “[t]he Project is served by 

adequate water, sewer, sanitary sewer and storm drain facilities;  

•  Section 8.15, captioned “Property Specific Covenants,” which states, 

“Borrower[s] shall keep the sewer facility located at the Project in compliance 

with all applicable governmental authorities and Environmental Laws, maintain 

                                                           
6
 See, Certificates filed with Supplement #1 to Emergency Application.   

7
 As noted supra, CPWSS is the registered trade name of Columbia MHC East, LLC.  Columbia MHC East, LLC 

dba CPWSS is the sole member of Borrower Columbia Park East MHP, LLC.  Kenneth C. Burnham is the president 

of CPWSS and is also a member and shareholder of two entities that own CPWSS.  See, Exhibit D attached hereto 

(Schedule III to the subject loan agreement identifying Borrowers’ organizational structure).   
8
 See, Warranty Deed recorded in Cuyahoga County, Ohio public records at AFN 200705030084, attached hereto as 

Exhibit E. 
9
 Rule 4901:1-15-09, O.A.C., contemplates the transfer of PUCO certificates when property is transferred.  Although 

CPWSS no longer owns Columbia Park, it remains the permittee under the current NPDES Permit, which provides, 

“[t]he issuance of this permit does not convey any property rights in either real or personal property, or any 

exclusive privileges…”  See, Exhibit F at 28, ¶25 (emphasis added).  
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all applicable permits, and satisfy all matters raised by application inspections.  If 

such sewer facility is required to connect to the applicable municipal sewer, 

Borrower[s] shall pay for all costs associated therewith.”
10

  

Consistent with the Loan Agreement, the Mortgage expressly includes the WWTP as part 

of the “Mortgaged Property,” which is described as: 

(b) all buildings, structures and other improvements, now or at any time 

situated, placed or constructed upon [Columbia Park] (the 

“Improvements”), (c) all materials, supplies, equipment, apparatus and 

other items of personal property now owned or hereafter acquired by 

[Borrowers] and now or hereafter attached to, installed in or used in 

connection with any of the Improvements or [Columbia Park], and water, 

gas, electrical, storm and sanitary sewer facilities and all other utilities … 

and all other personal property of any kind or character … now or 

hereafter affixed to, placed upon, used in connection with, arising from or 

otherwise related to [Columbia Park] and Improvements or which may be 

used in or relating to the … operation of the Mortgaged Property, 

including, without limitation … equipment [and] machinery …. (the 

“Personalty”).
11

 

The Mortgage and fixture filing, and the assignments to Bank thereof, have been duly 

recorded.  The Mortgage constitutes a first and best mortgage lien against the Community, the 

WWTP, and all assets used in connection therewith.
12

  Although CPWSS is not a borrower on 

the promissory note, it is expressly identified in the subject loan documents as a “Borrower 

Party” because of its sole ownership interest in Borrower Columbia Park East MHP LLC.
13

  

Moreover, Borrowers expressly represented and warranted that each owns the Mortgaged 

Property, that the execution and delivery of the Loan Agreement and Mortgage constitute valid 

and binding obligations upon themselves and Borrower Parties, and that “all persons or entities 

who may have or who may acquire an interest in the Mortgaged Property shall be deemed to 

                                                           
10

 See, Loan Agreement (the “Loan Agreement”), attached hereto as Exhibit G, at cited provisions (emphasis added). 
11

 See, Mortgage, Assignment of Leases and Rents, Security Agreement and Fixture Filing (the “Mortgage”), 

attached hereto as Exhibit H, at cited provisions (emphasis added).  
12

 Id. and Exhibits I (fixture filing), J (Mortgage assignment), and K (fixture filing assignment), attached hereto.   
13

 See, Exhibit D; see also, Exhibit G at numbered page 1.  Because CPWSS is the sole member of Borrower 

Columbia Park East MHP LLC, it is a “Borrower Party” as defined in the Loan Agreement.  
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have notice of, and be bound by, the terms of the Loan Agreement and [Mortgage]; however, no 

such party shall be entitled to any rights thereunder without the prior written consent of 

[Bank].”
14

    

On October 9, 2017, the Bank commenced Cuyahoga County Court of Common Pleas 

(the “Court”) Case No. CV-17-887110 in order to, among other things, enforce payment of the 

matured $55,000,000 promissory note, foreclose its Mortgage, fixture filing, and other security 

interests in the Community and assets located thereon, and appoint a receiver to manage and 

control same (the “Foreclosure Action”).
15

   

 On March 1, 2018, and upon the Bank’s motion, the Court entered its Order Appointing 

Receiver, wherein it appointed the Receiver and authorized her “to take immediate possession 

and full control of the Receivership Property and … to exercise full control over, to prevent 

waste, and to preserve, manage, secure, and safeguard the Receivership Property” (the 

“Receivership Order”).
16

  The Receiver filed her executed Oath on March 2, 2018.
17

  The 

Receiver notified the Commission of her appointment in writing pursuant to O.A.C. 4901:1-15-

06 on March 6, 2018.
18

        

 The Receivership Order grants the Receiver authority to manage and control all 

“Receivership Property,” which is defined as including all real estate that is subject to the 

mortgage, all personal property located thereon, all fixtures attached to or used in connection 

with the use and operation of the Community, and all improvements thereon.
19

  Specifically, the 

Receiver is authorized to exercise full control over, and to preserve, manage, secure and 

                                                           
14

 Exhibit G at § 6.2; Exhibit H at §§ 3.1 and 7.3 (emphasis added). 
15

 See, Foreclosure Action case docket attached hereto as Exhibit L.   
16

 See, Journal Entry and Order Appointing Receiver (the “Receivership Order”), attached hereto as Exhibit M.  
17

 See, Exhibit N attached hereto.  
18

 See, Exhibit O attached hereto. 
19

 Exhibit M at § 7.1 
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safeguard the Receivership Property as deemed advisable in her discretion, and to assume control 

over and operate the Receivership Property.
20

     

 Conversely, the Receivership Order expressly provides that “Borrowers, their employees, 

agents and representatives, and all those in active participation or concert with them who receive 

notice of this Order”
21

 shall not in any way “interfere in any manner with the discharge of the 

Receiver’s duties under this Order or the Receiver’s possession of and operation, management, 

marketing or sale of the Receivership Property.”
22

  Id. at 14.7(d).  Notably, the Receivership 

Order also prohibits those parties from terminating or withholding any water, sewer, or other 

utility service supplying the Receivership Property, requiring any utility deposit and from 

otherwise interfering with the continuing operations of the Receivership Property.
23

          

 CPWSS and related defendants commenced an appeal of the Receivership Order in the 

Eighth District Court of Appeals on March 7, 2018, asserting that the WWTP is not subject to 

the Bank’s Mortgage and therefore cannot be subject to the Receivership Order (the “Appeal”).
24

  

The Appeal remains pending; however, none of the appellants sought or obtained a stay of the 

Receivership Order pursuant to Ohio App. R. 7.  The Receivership Order, which grants the 

Receiver with sole authority over the WWTP and its management, remains in full force and 

effect.     

 The transition of the Community into receivership has not gone smoothly.  The Receiver 

has filed multiple show cause motions, one of which resulted in a contempt order directing 

CPWSS and Burnham to return $329,578.25 to the Receiver following the transfer of funds from 

                                                           
20

 Id. at §§ 1.1 and 2.1(a), (c), and (m). 
21

 CPWSS received electronic notice of the entry of the Receivership Order through its counsel of record in the 

Foreclosure Action on March 1, 2018.  See, Exhibit L.   
22

 Exhibit M at § 14.7(d). 
23

 Id. at § 14.7(c). 
24

 Case No. CA-18-106910.     
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Borrowers’ operating account to CPWSS following entry of the Receivership Order.
25

  In 

addition, the Community’s management company, KDM Development Corp. (“KDM”)
26

 

directed the on-site property manager to remove the entire water and sewer billing system from 

the Community’s management office, which left the Receiver unable to monitor and account for 

residents’ usage of the utilities.
27

  These are but two examples of Burnham’s and CPWSS’ 

interference with and disregard for the Receivership Order.
28

             

On October 9, 2018, CPWSS filed its Permanent Application seeking the Commission’s 

approval of a permanent and drastic 249% rate increase as a means of financing the projected 

$3,500,000 cost of replacing the WWTP.
29

  In addition, CPWSS seeks the Commission’s 

approval to create a new customer class so that it can bill Borrowers a projected $262,359.85 per 

year for its services.
30

  The Permanent Application does not provide a termination date for the 

new expense to Borrowers, even if the $3,500,000 loan is paid in full in the future. Further, it 

should be noted that CPWSS did not serve the Receiver with the Permanent Application or 

otherwise notify the Receiver of the Permanent Application.  

II. Movants Are Entitled to Intervene 

 Under Rule 4901-1-11, O.A.C., an interested party may intervene in a Commission 

proceeding if the interested party can demonstrate a real and substantial interest in the 

proceeding and the interested person is so situated that the disposition of the proceeding may, as 

a practical matter, impair or impede his or her ability to protect that interest, unless the person’s 

                                                           
25

 See, Journal Entry and Order and Opinion, entered 7/10/18, attached hereto as Exhibit P.  The Receiver has 

recovered those funds. 
26

 Burnham is the chief executive officer of KDM.  See, Receiver’s Second Emergency Motion to Show Cause, filed 

3/22/18 and attached hereto as Exhibit Q at 5.   
27

 See, Receiver’s Emergency Motion to Show Cause, filed 3/15/18, attached hereto as Exhibit R, at 5. 
28

 See, Exhibit Q, discussing Burnham’s 3/9/18 request that PUCO enjoin the Receiver from “interfering in the 

operations of CPWSS” and his advising Community residents to direct water and sewer payments to a new address 

in order to prevent Receiver’s collection of same.   
29

 Permanent Application at 5. 
30

 Id. at 2, 5, and 7. 
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interest is adequately represented by existing parties.
31

  When determining whether a party may 

intervene under this Rule, the Commission considers: 

  (1)  the nature and extent of the prospective intervenor’s interest; 

 (2)  the legal position advanced by the prospective intervenor and 

       its probable relation to the merits of the case; 

 

  (3)  whether the intervention by the prospective intervenor will unduly 

       prolong or delay the proceedings;  

 

(4)  whether the prospective intervenor will significantly contribute to full 

       development and equitable resolution of the factual issues; and 

 

(5)  the extent to which the person’s interest is represented by existing 

          parties.
32

       

   

Using these criteria, intervention “ought to be liberally allowed so that the positions of all 

persons with a real and substantial interest” in a proceeding can be considered by the 

Commission.
33

  Movants submit that they both have real and substantial interests in this 

proceeding and that this Motion satisfies the Commission’s requirements for intervention in its 

proceedings.  By virtue of the Receivership Order, the Receiver has express authority over the 

operation and management of the Community and the WWTP, subject only to the Commission’s 

regulations and the provisions of the Receivership Order.
34

  The Permanent Application violates 

the Receivership Order and interferes with the Receiver’s ability to manage and control the 

Receivership Property.  Although the Receiver has allowed CPWSS to operate the WWTP since 

her appointment, the well-documented environmental concerns, the likelihood of ongoing 

litigation in the Foreclosure Action, the commencement of this action, and numerous issues with 

                                                           
31

 4901-1-11(A)(2). 
32

 Id.  See also, R.C. § 4903.221(B).   
33

 Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶20.   
34

 The Receiver has no intention of removing the current operator of the WWTP, Mark Kalinowski of HallMark 

Environmental Services. 
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water and sewer billings, require her to assert her court-appointed authority in order to maintain 

the status quo.
35

   

 Since transitioning the Community into receivership, the Receiver has diligently worked 

with residents to address many issues at the property and successfully averted a rent strike, which 

would have crippled the receivership estate.  Understandably, the Community’s senior residents 

are concerned about the status of the WWTP and how those issues will affect the Community.  

The Community’s senior residents will hardly welcome a 249% rate increase, which will only 

disrupt the Receiver’s ability to manage the Community.  Such an increase may present a 

hardship to some of the senior residents, who may vacate the Community in favor of alternative 

housing.
36

  The Community and the revenues derived therefrom secure the Bank’s right to 

repayment of the defaulted loan and thus its interests are aligned with those of the Receiver.  

Ensuring that rents and expenses are timely paid and that the value of the Community is 

preserved without unlawful interference, is essential to the Bank’s ability to protect its interests 

in the Foreclosure Action.               

 The legal positions advanced by Movants directly relate to the merits of the Permanent 

Application.  Neither the Receiver’s nor the Bank’s involvement in this proceeding will unduly 

prolong or delay this matter and Movants will significantly contribute to the full development 

and equitable resolution of factual and other issues by providing the Commission with relevant 

facts and circumstances that are not made apparent in the Permanent Application.  Finally, 

Movants’ interests are not represented by any other party to this proceeding.  For the forgoing 

reasons, Movants’ respectfully request that the Commission grant this Motion to Intervene.   

                                                           
35

 See, U.S. Bank, N.A. v. Gotham King Fee Owner, L.L.C., 2013 WL 2149992 at *3 (8th Dist., 2013), 2013-Ohio-

1983, ¶16 (a receiver serves to maintain the status quo regarding property in controversy).         
36

 Movants are not suggesting that a rate increase is inappropriate per se, rather the concern is that residents have not 

been notified of this action and the impact on them must be taken into account.  Any negative impact would have 

adverse consequences to the receivership estate.    
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 Respectfully submitted, 

 

 

/s/  Jeanna M. Weaver 

Jeanna M. Weaver – 0075186  

David L. Van Slyke – 0077721  

PLUNKETT COONEY 

300 East Broad Street, Suite 590 

Columbus, OH  43215 

Ph:  (614) 629-3000 

Fx:  (614) 629-3019 

E-mail:  jweaver@plunkettcooney.com 

E-mail:  dvanslyke@plunkettcooney.com 

ATTORNEYS FOR RECEIVER 

KIMBERLY SCOTT, M. SHAPIRO 

REAL ESTATE GROUP OHIO, LLC 

 

 

 

/s/  Donald L. Mason 

Donald L. Mason – 0042739  

John J. Rutter – 0079816  

ROETZEL & ANDRESS, LPA 

41 South High Street 

Huntington Center, 21st Floor 

Columbus, OH  43215   

Phone: (614) 463-9770 

Fax:     (614) 463-9792 

E-mail:  damson@ralaw.com 

E-mail: jrutter@ralaw.com 

ATTORNEYS FOR U.S. BANK 

NATIONAL ASSOCIATION, AS 

TRUSTEE 
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