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The Ohio Power Company (“AEP”) seeks government approval to add even more 

subsidy charges to the electric bills of its 1.5 million captive customers. AEP, a 

monopoly distribution utility, would charge captive customers for 900 megawatts of 

renewable power plants (instead of having power plants built in the competitive market 

that the Ohio legislature favors).  In an attempt to thwart the competitive generation 

market, AEP asked the PUCO to  rush to judgment and give its approval to develop 

renewable power plants now, without due process.  In response, the PUCO’s ruling last 

week created an expedited process that disserves customers’ interests in developing 

recommendations to the PUCO. And the ruling disserves the PUCO’s interest in hearing 

those recommendations for its ultimate decision-making.
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Prior to the ruling on a case process, the PUCO Staff did not abide AEP’s 

proposal for a rush to judgment. It rightly described AEP’s subsidy proposal as  

“potentially have[ing] very significant consequences, financial and environmental, for 

decades.”1 The PUCO Staff’s proposal would have at least enabled a process with time 

for parties to investigate the “novel and complex” issues – issues that we say can harm 

consumers and the competitive markets that benefit consumers. While the PUCO Staff’s 

proposed process was still expedited, its suggested process would be more protective of 

customers because it requires a hard look at a utility’s request to increase rates to 

customers by hundreds of millions of dollars.   

OCC generally supported the PUCO Staff’s proposed schedule over the rush to 

judgment AEP insisted upon.2  The PUCO Staff noted that the hearing could be called 

and continued to meet the 90 day deadline under the statute, as the PUCO did in the 

Turning Point case.3 And, the day after the Entry, the Ohio Coal Association filed a 

pleading that included its concern about a rushed process: “The OCA  *** maintains that 

the issues before the Commission in this matter are far too important to warrant such 

expedited consideration.”4  

Unfortunately, under the October 22, 2018 Attorney Examiner’s Entry (“Entry”), 

there will not be a fair process. Parties’ case preparation, as enabled by R.C. 4903.082 

and Ohio Adm. Code 4901-1-16 et seq., has been severely truncated. Parties are being 

                                                 
1 Motion for a Hearing and Memorandum in Support Submitted on Behalf of the Public Utilities 

Commission of Ohio Staff at 2 (Sept. 21, 2018) (“Staff Motion”). 

2 See, e.g., OCC’s Opposition to AEP’s Proposed Schedule and Memorandum in Response to the PUCO’s 

Staff’s Motion for a Hearing (Oct. 9, 2018).     

3 Staff Motion at 2.  See In the Matter of the Long-Term Forecast Report of Ohio Power Company and 

Related Matters, Case No. 10-501-EL-FOR et al., Entry (Jan. 26, 2011). 

4 Ohio Coal Association Motion to Intervene at 12 (Oct. 23, 2018).   



 

3 

 

required to file testimony within a mere month (November 21st) of the ruling. And they 

will have to proceed to hearing two weeks later (December 4th) to address one of the 

crucial issues in these cases – whether there is a public need for the renewable generation.  

The shortened time period and notice of a hearing is making it very difficult to engage 

expert witnesses who are already scheduled for other hearings or commitments during the 

week of December 4th and/or who have explained that they cannot research, analyze, and 

draft testimony within a four week time period due to previously scheduled projects.   

To further exacerbate the concerns, AEP recently indicated that, as part of the 

PUCO’s determination of whether there is a need for the monopoly utility to develop 

power plants, it intends to present not only the six witnesses who filed testimony in the 

forecast proceeding, but also the testimony of two other witnesses. The other two AEP 

witnesses will present the economic impact study filed only in the rider proceeding.   

The PUCO’s compressed time frame – to resolve issues potentially costing 

Ohioans hundreds of millions, if not billions, of dollars – is unjust, unreasonable, and 

departs from past precedent.  The expedited and compressed procedural schedule limits 

due process and unduly prejudices intervenors (including customer stakeholders), in 

violation of Ohio law and PUCO rules. 

Additionally, the PUCO consolidated the forecast case (where AEP tries to 

establish need for a generic 900 MW of renewable power plants) with its rider case 

(where AEP tries to establish charges to customers for two specific renewable power 

plants, totaling 400 MW).  This consolidation conflicts with the PUCO’s directive5 that 

whether a monopoly utility needs to build specific generation plants must be proven by 

                                                 
5 In re Application of Ohio Power Co. for Authority to Establish a Standard Service Offer Pursuant to R.C. 

4928.143, in the Form of an Elec. Security Plan, Case No. 16-1852-EL-SSO, Opinion & Order ¶227 (Apr. 

25, 2018); see also id., Second Entry on Rehearing ¶227 (Aug. 1, 2018). 
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the utility in a filing for a rider (the charge to customers).  And it conflicts with the 

statute, R.C. 4928.143(B)(2)(c). That law requires a monopoly utility to prove there is a 

need for each generating facility to be owned or operated by the utility, before the PUCO 

can approve a non-bypassable charge to customers as a provision in a utility’s electric 

security plan.   

Therefore, the Office of the Ohio Consumers’ Counsel (“OCC”), the statutory 

representative of AEP’s 1.3 million residential consumers, the Ohio Manufacturers’ 

Association Energy Group (“OMA”), and the Kroger Co. (“Kroger”) (collectively, “Joint 

Appellants”) file this Interlocutory Appeal6 of the October 22  Entry. The full 

Commission should protect consumers from an unfair case process by reversing and 

modifying the October 22nd ruling which is unfair to customers and those parties trying 

to analyze AEP’s filings (and is to the advantage of AEP).    

Joint Appellants respectfully request that the PUCO review this appeal, without 

the need for certification of the appeal by the Legal Director, Deputy Legal Director, or 

Attorney Examiner. The ruling effectively terminates Joint Appellants’ rights to 

meaningfully participate in the proceeding, satisfying Ohio Adm. Code, 4901-1-15(A)(2).  

If the interlocutory appeal is determined not to satisfy Ohio Adm. Code 4901-1-

15(A)(2), an attorney examiner should nonetheless certify the appeal to the full 

Commission for review, under Ohio Admin. Code 4901-1-15(B). The Interlocutory 

Appeal should be certified7 to the PUCO because the Entry represents both a departure 

from past precedent and presents a new or novel question of interpretation, law, or policy. 

                                                 
6 The appeal is filed pursuant to Ohio Admin. Code 4901-1-15. 

7 Ohio Admin. Code 4901-1-15(B). 
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Additionally, an immediate determination by the PUCO is needed to prevent the 

likelihood of undue prejudice to AEP’s consumers and other members of the public.  

Joint Appellants request that the PUCO review the October 22nd Entry and 

modify or reverse it.  Ohio consumers, who may end up footing the bill for hundreds of 

millions, if not billions, of dollars for monopoly AEP’s renewable power plants, deserve 

a fair process as intended by R.C. 4903.082 and Ohio Adm. Code 4901-1-16 et seq. A 

fair process means sufficient time to facilitate meaningful participation by all parties. A 

fair process means time to develop a complete record of all relevant facts and opinions. In 

this regard, the PUCO should adopt a procedural schedule consistent with the schedule 

recommended by OCC.8 That proposed schedule accommodates adequate case 

preparation and would await a ruling by FERC on subsidies that can affect the economics 

of AEP’s proposal (as even AEP admits). Alternatively, the PUCO should adopt its 

Staff’s proposal to call and continue the hearing in favor of time for case review, with a 

schedule to be developed later. That would be consistent with the PUCO’s Entry in the 

Turning Point case (Case No. 10-501-EL-FOR), where the PUCO approved a call and 

continue, at the request of its staff (absent objections by AEP), and later established a 

procedural schedule providing for testimony and hearing one year after the call and 

continue.9 

The support for these arguments is more fully explained in the attached 

Memorandum in Support.      

                                                 
8 See Case No. 18-0501-EL-FOR, OCC’s Opposition to AEP’s Proposed Schedule and Memorandum in 

Response to the PUCO Staff’s Motion for a Hearing (October 9, 2018). 

9 In the Matter of the Long-Term Forecast Report of Ohio Power Company and Related Matters, Case No. 

10-501-EL-FOR et al. Entry (Mar. 29, 2012).  
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MEMORANDUM IN SUPPORT 

 

 

I. BACKGROUND 

On September 19, 2018, AEP filed an amendment to its 2018 Long-Term 

Forecast Report (“LTFR Case”). The filing is purportedly to show Ohio’s need for 900 

MW of renewable power plants to be developed by a monopoly utility (AEP) under state 

regulation instead of in the competitive market.10  In the amendment, AEP proposed a 

procedural schedule that asked the Public Utilities Commission of Ohio (“PUCO”) to 

rush to judgment in a large, complex case with far-reaching ramifications for Ohio 

consumers.11 AEP’s proposal was unfair.   

Shortly thereafter, the PUCO Staff filed a motion requesting a more deliberative 

process, where a hearing would be called and continued to allow parties to adequately 

investigate and prepare for the case.12  Notably, the Staff’s call and continue approach 

was accepted by the PUCO, without AEP’s objection, in a previous forecast case where 

                                                 
10 See Entry at 3. 

11 Amendment to the 2018 Long-Term Forecast Report of Ohio Power Company at 11 (Sept. 9, 2018). 

12 See Staff Motion. 
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AEP had sought approval of a solar project called Turning Point.13  As we note, the 

PUCO Staff’s proposed schedule is a far better alternative for the parties’ case 

preparation and the PUCO’s decision making. And the Staff’s approach is consistent with 

PUCO precedent in the Turning Point case.  

On September 27, 2018, AEP filed an application seeking approval to charge 

consumers to subsidize two renewable generation plants totaling 400 MW (“Rider 

Case”).14  The same day, AEP filed a motion to consolidate the LTFR Case and the Rider 

Case.15  OCC and OMA opposed AEP’s motion to consolidate, and OCC opposed AEP’s 

proposed schedule and responded to the Staff Motion.16  

In the Entry, the Attorney Examiner granted AEP’s motion to consolidate and 

largely adopted AEP’s proposed procedural schedule.17  In doing so, the Entry departed 

from past precedent with a ruling that presents a new or novel question of interpretation, 

law, or policy. Joint Appellants request that the PUCO review the Entry and modify or 

reverse the Attorney Examiner’s ruling.    

 

II. STANDARD OF REVIEW 

 Under Ohio Adm. Code 4901-1-15(A), there are certain circumstances adversely 

affecting a party that allow the party to take an interlocutory appeal directly to the PUCO 

without the need for the appeal to be certified to the PUCO by the attorney examiner. 

                                                 
13 In the Matter of the Long-Term Forecast Report of Ohio Power Company and Related Matters, Case No. 

10-501-EL-FOR et al, ,Entry (Jan. 26, 2011). 

14 See Entry at 3-4. 

15 See Entry at 4. 

16 See Entry at 5. 

17 See Entry. 



 

3 

 

Appeals can be taken without certification, inter alia, when an attorney examiner has 

terminated a party’s right to participate in a proceeding.18  

If a party does not satisfy the criteria in Ohio Adm. Code 4901-1-15(A), the 

PUCO’s procedural rules nonetheless allow an interlocutory appeal to be taken as long as 

the attorney examiner certifies the appeal to the PUCO. The standard applicable to 

certifying such an appeal is “that the appeal presents a new or novel question of 

interpretation, law, or policy, or is taken from a ruling which represents a departure from 

past precedent and an immediate determination by the commission is needed to prevent 

the likelihood of undue prejudice … to one or more of the parties, should the commission 

ultimately reverse the ruling in question.”19  

Upon consideration of the interlocutory appeal under either of these two 

subsections of Ohio Adm. Code 4901-1-15, the PUCO may affirm, reverse, or modify the 

ruling or dismiss the appeal.20   

 

III. BECAUSE THIS APPEAL SATISFIES OHIO ADM. CODE  

4901-1-15(A)(2), IT MAY BE TAKEN TO THE PUCO WITHOUT 

CERTIFICATION 

An interlocutory appeal may be taken directly to the PUCO without the need for 

the appeal to be certified to the PUCO by the attorney examiner if the Entry in question 

has terminated a party’s right to participate in a proceeding.21 By forcing parties to adhere 

to an unreasonable expedited procedural schedule, where testimony is due less than one 

month after the Entry, the attorney examiner has denied parties their due process rights, 

                                                 
18 See Ohio Admin. Code 4901-1-15(A)(2). 

19 Ohio Admin. Code 4901-1-15(B). 

20 Ohio Adm. Code 4901-1-15(E). 

21 See Ohio Admin. Code 4901-1-15(A)(2). 
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thus impairing parties’ ability to protect the interests they represent.  This is an effective 

termination of a parties’ rights to participate fully in the proceeding with due process.   

As an example of the effective termination of rights to meaningful participation in 

the case, on October 26, 2018, AEP notified the parties and the PUCO of its intent to 

bring an additional issue from the rider proceeding into the hearing regarding need.  AEP 

has decided that the detailed “economic impact study performed by The Ohio State 

University (OSU) Professor Stephen Buser and co-authored by Regionomics LLC’s Bill 

LaFayette” and related testimony should now be a part of the hearing regarding need.  

AEP asserts that the economic impact study titled “Impacts of Solar Plant Construction 

and Operation on the Ohio Economy” will supplement its “Long-Term Forecast Report 

Amendment and supporting testimony filed on September 27, 2018 in the LTFR Case, 

will provide additional evidence of the need for renewable projects being addressed in 

these consolidated cases and will assist the Commission in developing a complete record 

to decide that issue.”  

Accordingly, a mere three and a half weeks before intervenor testimony is due, 

AEP notified parties of its intent to include two new witnesses and their corresponding 

testimony and economic impact study, which will now be made a part of the December 4, 

2018 evidentiary hearing.  It is unreasonable to relegate intervenors to the difficulties of 

hiring an expert to review, model, and address a 38-page economic impact study in 

testimony or to conducting their own economic impact study for testimony, within a mere 

18 business days. For the reasons stated herein, this interlocutory appeal satisfies Ohio 

Adm. Code 4901-1-15(A), and should go directly to the PUCO, without the need for 

certification.   
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IV.   REQUEST FOR CERTIFICATION 

The criteria for an appeal to be certified to the full PUCO,22 which are also 

satisfied here, are as follows: does the appeal present a new or novel question of 

interpretation, law, or policy, or is it taken from a ruling which represents a departure 

from past precedent and, which requires immediate determination by the commission to 

prevent the likelihood of undue prejudice to one or more of the parties, should the 

commission ultimately reverse the ruling in question. As explained below, the Entry 

satisfies both of these criteria.  

 First, the PUCO ordered (in AEP’s latest electric security plan extension case23)  

that the Rider Case is the appropriate forum to demonstrate there is a need for the 

renewables AEP committed to pursuing.  Pursuing the need for these discrete projects, 

within the context of an abbreviated case, goes against that precedent.  Thus, the Entry 

departs from this past precedent.   

Second, the Entry also presents a new interpretation of Ohio law, because it 

appears to accept the notion that R.C. 4928.143(B)(2)(c) can be satisfied by showing a 

generalized need for renewable generation facilities (under a forecast case), as opposed to 

a specific need for a specific facility.  But the statute requires AEP to prove that there is a 

specific need for a specific power plant involving the monopoly.  It reads: “No such 

allowance for generating facility construction shall be authorized, however, unless the 

commission first determines in the proceeding that there is a need for the facility . . . .”24  

                                                 
22 Ohio Admin. Code 4901-1-15(B). 

23 In re Application of Ohio Power Co. for Authority to Establish a Standard Service Offer Pursuant to R.C. 

4928.143, in the Form of an Elec. Security Plan, Case No. 16-1852-EL-SSO, Opinion & Order ¶227 (Apr. 

25, 2018); see also id., Second Entry on Rehearing ¶227 (Aug. 1, 2018). 

24 R.C. 4928.143(B)(2)(c) (italics added). 
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Finally, because the ruling requires parties to move forward with testimony and a 

hearing, parties will be prejudiced if the PUCO ultimately reverses the ruling.  Parties 

will have been required to comply with a procedurally deficient schedule and forced to go 

forward with their case presentation, only to be undone by a PUCO ruling.  At that point, 

it will be too late to “take back” filed testimony or undo the cross-examination that is to 

occur at the December 4, 2018 hearing.  

A. The Entry represents a departure from past precedent that 

will harm consumers. 

The PUCO has already ruled that AEP must prove that there is a “need” under 

R.C. 4928.143(B)(2)(c) for each individual renewable power plant involving a utility 

monopoly, and that this “need” showing must be made in a rider case, not a forecast case. 

In the PUCO’s own words: “In each EL-RDR proceeding proposing a specific  

project, AEP Ohio will be required to demonstrate need for each proposed facility and to 

satisfy all of the other criteria in R.C. 4928.143(B)(2)(c) . . . .”25  

Thus, AEP’s attempt to demonstrate a blanket “need” for 900 MW of renewable 

power plants in the LTFR Case is barred by the PUCO’s Order in AEP’s ESP extension 

case. And AEP’s proposal in the LTFR Case has nothing to do with the ultimate issue 

that must be resolved in the Rider Case—whether there is a “need” for the specific power 

plants:  AEP’s proposed 300 MW Highland Solar facility or AEP’s proposed 100 MW 

Willowbrook Solar facility.26 

                                                 
25 In re Application of Ohio Power Co. for Authority to Establish a Standard Service Offer Pursuant to R.C. 

4928.143, in the Form of an Elec. Security Plan, Case No. 16-1852-EL-SSO, Opinion & Order ¶ 227 (Apr. 

25, 2018); see also id., Second Entry on Rehearing ¶ 50 (Aug. 1, 2018) (“AEP Ohio will be required to 

demonstrate, in each EL-RDR proceeding proposing a specific project, need for the proposed project and to 

satisfy all other requirements of R.C. 4928.143(B)(2)(c).”). 

26 Case No. 18-1392-EL-RDR, Application at 1-2 (Sept. 27, 2018). 
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Additionally, the Entry departs from past precedent regarding the schedule.  In 

AEP’s 2010 long-term forecast case, AEP sought approval of charges to customers for 

solar energy, commonly referred to as the “Turning Point” project.27  That case involved 

a proposal for less than 50 MW of solar energy resources – less than six percent of the 

900 MW for which AEP now seeks a finding of need.28  In that case, the PUCO Staff 

recommended a call and continue process just like it recommended here.29  The PUCO 

granted its Staff Motion 30 (with no objection by AEP) and later, only after parties were 

given a chance to analyze the filing, established a case schedule.31  Under that case 

schedule, testimony was filed by intervenors more than 15 months after AEP’s long-term 

forecast report.32  

B. The Entry presents a new or novel question of interpretation, 

law, or policy that will harm consumers.  

The PUCO is a creature of statute and may exercise only that jurisdiction 

conferred upon it by the General Assembly.33  It must follow the law.34  Further, the 

PUCO should respect its own precedents in its decisions to assure the predictability that 

is essential in all areas of the law, including administrative law.35 

                                                 
27 In re Long-Term Forecast Report of Ohio Power Co., Case No. 10-501-EL-FOR. 

28 Id., Opinion & Order at 2 (Jan. 9, 2013). 

29 In re Long-Term Forecast Report of Ohio Power Co., Case No. 10-501-EL-FOR, Staff Motion for 

hearing and Memorandum in Support (Jan. 12, 2011).    

30 Id., Entry (Jan. 26, 2011).  

31 Id., Entry (Feb. 29, 2012).  

32 See Case No. 10-501-EL-FOR, Docket Card (supplement to long term forecast report filed December 20, 

2010 and testimony filed March 21, 2012). 

33 See, e.g., Columbus S. Power Co. v. PUCO, 67 Ohio St.3d 535, 537 (1993).   

34 See id.; see also OCC v. PUCO, 10 Ohio St.3d 49, 51 (1984). 

35 See OCC v. PUCO, 10 Ohio St.3d 49, 51 (1984). 
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The Entry allows AEP to show a generic need as part of the LTFR Case.  A little 

over two months before, the PUCO ordered that the required forum to evaluate need was 

the Rider Case.36  The most analogous case to that here – the Turning Point case37 – 

involved intervenors filing testimony 15 months after AEP’s long-term forecast report 

was filed and followed the PUCO Staff’s call and continue approach.38  But under this 

Entry, intervenors would be forced to file testimony approximately two months after 

AEP’s amendment to its long-term forecast report and less than three and a half weeks 

after AEP amended its filing by adding additional issues and testimony to its case in 

chief.39  This is a far cry from the more fair and judicious approach followed in the 

Turning Point case, which adopted the Staff’s call and continue approach, followed by 

investigation, and testimony and hearing over a year later.  

The Entry’s departure from such recent and analogous precedent raises the new or 

novel question of interpretation, law, or policy of whether the Entry safeguards the 

predictability that is essential in all areas of the law, including administrative law.  In 

fact, it does not.  Parties are entitled to rely on the PUCO’s orders requiring that need be 

shown in the Rider Case.  And parties are entitled to believe that like cases will be treated 

similarly.  But the Entry does not treat this case similarly to the way the Turning Point 

case was treated, as it relates to the schedule set.  The Entry’s rejection of the call and 

                                                 
36 In re Application of Ohio Power Co. for Authority to Establish a Standard Service Offer Pursuant to R.C. 

4928.143, in the Form of an Elec. Security Plan, Case No. 16-1852-EL-SSO, Opinion & Order ¶ 227 (Apr. 

25, 2018); see also id., Second Entry on Rehearing ¶ 50 (Aug. 1, 2018) (“AEP Ohio will be required to 

demonstrate, in each EL-RDR proceeding proposing a specific project, need for the proposed project and to 

satisfy all other requirements of R.C. 4928.143(B)(2)(c).”). 

37 In re Long-Term Forecast Report of Ohio Power Co., Case No. 10-501-EL-FOR. 

38 See Case No. 10-501-EL-FOR, Docket Card (supplement to long term forecast report filed December 20, 

2010 and testimony filed March 21, 2012). 

39 See Entry. 
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continue approach used in Turning Point is that much more egregious given that the solar 

facility there (and thus the dollars that consumers would be charged to subsidize it) was 

much smaller (a tenth of the size of the two projects now being considered) than what 

AEP is seeking to charge consumers for here.     

C. An immediate determination is needed to prevent undue 

prejudice to consumers. 

Because the Entry requires parties to move forward with testimony and a hearing, 

parties will be prejudiced if the PUCO ultimately reverses the ruling.  Parties will have 

been required to comply with a procedurally deficient schedule and forced to go forward 

with their case presentation, only to be undone by a PUCO ruling.  At that point, it will 

be too late to “take back” filed testimony or undo the cross-examination that is to occur at 

the December 4, 2018 hearing (under the current schedule).   

Further, the Entry will require parties to litigate the generic need for 900 MW of 

renewable generation (rather than the specific need for specific facilities) in an 

abbreviated forum and an incorrect forum per the PUCO’s directive in AEP’s recent ESP 

case (the LTFR Case rather than the Rider Case).  Parties will be prejudiced if the PUCO 

ultimately reverses the ruling.  They will have been required to litigate the wrong issue in 

the wrong forum, only to be undone by a PUCO ruling. 

To prevent this prejudice, an immediate determination by the PUCO is necessary.  

 

V. APPLICATION FOR REVIEW 

 This appeal should be granted or certified to the full PUCO because the Entry 

unlawfully and unreasonably consolidated two cases that are unrelated, contrary to 

precedent.  Additionally, the procedural schedule adopted by the Entry is substantially 

inadequate and violates Intervenors’ due process rights.   
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The proposed schedule unreasonably limits discovery (discovery must be served 

within the next three weeks), contrary to the law (R.C. 4903.082) allowing all parties 

“ample rights of discovery.” The compressed discovery schedule is also contrary to 

PUCO rules (Ohio Adm. Code 4901-1-16(A)) that allow for discovery “to facilitate 

thorough and adequate preparation for participation in commission proceedings.” Three 

weeks of discovery for issues that could cause customers’ rates to increase by hundreds 

of millions of dollars is inadequate and destined to squelch any opposition to the utility’s 

proposal. Additionally, the proposed schedule forces parties to file testimony in a little 

over a month and requires intervenors to be ready for the hearing in a scant month and a 

half.  This rush to judgment is unreasonable and will have the effect of unlawfully and 

unreasonably limiting participation by intervenors.   

Given the importance of this proceeding, the PUCO should insist upon a thorough 

and deliberative process to create a full and complete record upon which it can base its 

decision. There is no need to rush forward, with an expedited process that infringes upon 

parties’ due process rights and which may result in an unjust and unreasonable outcome.  

 The PUCO should establish a procedural schedule that affords parties a 

reasonable amount of time to thoroughly analyze and review the evidence presented in 

the fourteen pieces of testimony presented by AEP. Parties should be given the 

opportunity to engage in full discovery (including depositions), pull together their own 

expert witnesses, and be able to adequately prepare for hearing.  OCC’s proposed 

schedule affords parties’ these important opportunities.  The Entry’s proposed schedule is 

woefully inadequate in this regard.  
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This Application for Review meets the terms of Ohio Adm. Code 4901-1-15(C), 

because the application has been filed “within five days after the ruling is issued” and the 

application does “set forth the basis of the appeal and citations of any authorities relied 

upon.” The PUCO should reverse or modify the Entry, consistent with Ohio Adm. Code 

4901-1-15(E). Upon review,40
 the PUCO should reverse the Entry.  It consolidated two 

cases that are unrelated, contrary to precedent, and caused parties to be deprived of due 

process.  Instead, the PUCO should direct AEP to show need in the Rider Case under a 

fair, just, and reasonable procedural schedule. 

 

VI. CONCLUSION 

The PUCO should review this appeal, without the need for certification, because 

the appeal effectively terminates Joint Appellants’ rights to participate in the proceeding, 

satisfying Ohio Adm. Code 4901-1-15(A)(2).  If the interlocutory appeal is determined 

not to satisfy Ohio Adm. Code 4901-1-15(A)(2), the Attorney Examiner should 

nonetheless certify the appeal to the full Commission for review, under Ohio Admin. 

Code 4901-1-15(B). The Interlocutory Appeal should be certified41 to the PUCO because 

the Entry represents both a departure from past precedent and presents a new or novel 

question of interpretation, law, or policy. Additionally, an immediate determination by 

the PUCO is needed to prevent the likelihood of undue prejudice to AEP’s consumers 

and other members of the public resulting from an unfair case process.  

Upon review of the  Entry, the PUCO should reverse and modify the holding and 

adopt a procedural schedule that allows a thorough and deliberative review of the utility’s 

                                                 
40 Ohio Adm. Code 4901-1-15(C). 

41 Ohio Admin. Code 4901-1-15(B). 
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request for customers to subsidize monopoly megawatts. In this regard, the PUCO should 

adopt a procedural schedule consistent with the schedule recommended by OCC.42 That 

proposed schedule accommodates adequate case preparation and would await a ruling by 

FERC on subsidies that can affect the economics of AEP’s proposal. Alternatively, the 

PUCO should adopt its Staff’s proposal to call and continue the hearing in favor of time 

for case review, with a schedule to be developed later. That approach is consistent with 

how the PUCO treated AEP’s Turning Point request.  Either of these proposals would be 

much more fair to all parties than AEP’s rush to judgment and would honor the due 

process rights to which parties are entitled under law and PUCO rules.    

     Respectfully submitted, 

 Bruce Weston (0016973) 

 Ohio Consumers’ Counsel 

  

 /s Maureen R. Willis      

 Maureen R. Willis, Counsel of Record  

 Senior Counsel (0020847) 

 William J. Michael (0070921) 

 Christopher Healey (0086027)  

 Assistant Consumers’ Counsel 

 

Office of the Ohio Consumers’ Counsel 

65 East State Street, 7th Floor 

Columbus, Ohio 43215 

Telephone [Willis]: (614) 466-9567 

Telephone [Michael]: (614) 466-1291 

Telephone [Healey]: (614) 466-9571 

Maureen.willis@occ.ohio.gov 

William.michael@occ.ohio.gov 

Christopher.healey@occ.ohio.gov 

(Willing to accept service by e-mail) 

                                                 
42 See Case No. 18-0501-EL-FOR, OCC’s Opposition to AEP’s Proposed Schedule and Memorandum in 

Response to the PUCO Staff’s Motion for a Hearing (October 9, 2018). 
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/s/ Kimberly W. Bojko______ 

Kimberly W. Bojko (0069402) 

Brian W. Dressel (0097163) 

Carpenter Lipps & Leland LLP 

280 North High Street, Suite 1300 

Columbus, Ohio 43215 

Telephone: (614)-365-4100 

Bojko@carpenterlipps.com 

Dressel@carpenterlipps.com 

(willing to accept service by email) 

 

Counsel for OMA 

 

 

 

/s/ Angela Paul Whitfield 

Angela Paul Whitfield (0068774) 

Carpenter Lipps & Leland LLP 

280 North High Street, Suite 1300 

Columbus, Ohio 43215 

Telephone: (614) 365-4100 

Email: paul@carpenterlipps.com 

(willing to accept service by email) 

 

Counsel for The Kroger Co. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of this Interlocutory Appeal was served by electronic 

service to the counsel identified below (provided electronically to the Attorney 

Examiners) this 29th day of October 2018. 

  

  

 /s/ Maureen Willis  

 Maureen Willis 

 Senior Counsel 
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