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BEFORE 
 

THE PUBLIC UTILITIES COMMISSION OF OHIO 
 

In the Matter of the Complaint of Citizens 
Against Clear Cutting, et al., 
 
                       Complainants,  
v. 
 
 Duke Energy Ohio, Inc., 
 
                       Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Case No. 17-2344-EL-CSS 
 

 
 

DUKE ENERGY OHIO, INC.’S MOTION TO COMPEL COMPLAINANTS’ 
DEPOSITIONS AND TO CONTINUE HEARING,  

AND REQUEST FOR EXPEDITED RULING 
AFFIDAVIT OF ROBERT A. MCMAHON ATTACHED 

 
 

 Pursuant to Rules 4901-1-13 and 4901-1-23(A)(3), Ohio Administrative Code (O.A.C.), 

Duke Energy Ohio, Inc. (Duke Energy Ohio or the Company) respectfully moves the Public 

Utilities Commission of Ohio (Commission) for an order compelling Complainants to appear for 

their depositions after March 20, 2018, and continuing the hearing scheduled to start on April 17, 

2018, pending the completion of Complainants’ depositions.  In the alternative, every 

Complainant who refuses to be deposed should be dismissed from this case with prejudice. 

 Duke Energy Ohio further seeks an expedited ruling on this motion under O.A.C. 4901-1-

12(C) because the parties need adequate time to complete discovery and prepare for hearing.   
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Respectfully submitted, 

 
/s/ Elizabeth H. Watts  
Rocco O. D’Ascenzo (0077651) 
Deputy General Counsel 
Elizabeth H. Watts (0031092) 
Associate General Counsel 
DUKE ENERGY OHIO, INC. 
139 East Fourth Street   
1303-Main 
P.O. Box 960 
Cincinnati, Ohio 45202 
Telephone: (513) 287-4320 
Rocco.D’Ascenzo@duke-energy.com  
Elizabeth.Watts@duke-energy.com  
      
Robert A. McMahon (0064319) 
Eberly McMahon Copetas LLC 
2321 Kemper Lane, Suite 100 
Cincinnati, Ohio 45206 
(513) 533-3441 (telephone) 
(513) 533-3554 (fax) 
bmcmahon@emclawyers.com  
      
Attorneys for Duke Energy Ohio, Inc. 
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mailto:Elizabeth.Watts@duke-energy.com
mailto:Rocco.D%E2%80%99Ascenzo@duke-energy.com
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MEMORANDUM IN SUPPORT 
 
 

I. Introduction 

On January 29, 2018, Duke Energy Ohio properly noticed the depositions of every 

Complainant in this case in order to ascertain the facts and evidence known to the Complainants, 

fully investigate all of their claims, and fully prepare for the hearing.1  Thereafter, the Company 

tried in vain to schedule these numerous depositions in an expedited and efficient manner 

without adequate cooperation from Complainants and their counsel.  Thus far Duke Energy Ohio 

has been able to depose a total of only fourteen (14) of the Complainants, with seven depositions 

taking place on both February 19 and March 2.  After deposing a fraction of the Complainants, 

Complainants and their counsel have chosen to thwart Duke Energy Ohio’s efforts to investigate 

their claims by simply refusing to have any other Complainants appear for a deposition.  In short, 

Complainants are under the mistaken belief that they have the right to dictate Duke Energy 

Ohio’s defense strategy, choose the witnesses who will testify for both sides at the hearing, and 

otherwise decide which of the Complainants may be deposed by the Company.   

The Commission should not tolerate Complainants’ unilateral attempt to limit Duke 

Energy Ohio’s discovery.  Nor should the Commission allow Complainants to blatantly 

disregard the Rules governing these proceedings, as well as Duke Energy Ohio’s right to defend 

claims asserted by each and every Complainant in this case.  Accordingly, the Commission must 

order all Complainants yet to be deposed to appear for their depositions without further delay.  In 

addition, with the hearing currently scheduled to commence on April 17, 2018, Duke Energy 

Ohio requests a continuance and an expedited ruling on this motion because Complainants’ 

recalcitrance will prevent the Company from being able to complete discovery and properly and 

                                                 
1 Duke Energy Ohio filed the Notices of Deposition of each Complainant in the docket on January 29, 2018. 
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fully prepare for a hearing in only five weeks.  Finally, if Complainants refuse to sit for their 

deposition, the Commission should promptly dismiss them and their claims from this case, with 

prejudice.        

II. Discussion 
 
A. Duke Energy Ohio has exhausted its efforts to resolve its discovery disputes with 

Complainants. 
 

The facts surrounding the Company’s discovery dispute with Complainants are set forth 

in the docket and attached Affidavit of Robert A. McMahon.   

By Entry dated March 8, 2018, the Commission dismissed twenty-five Complainants 

from this case because those Complainants do not own property situated along Duke Energy 

Ohio’s high-voltage transmission lines at issue in this case and the corresponding right of way 

below and near those transmission lines.  As a result of that Entry, the remaining Complainants 

include the Symmes Township Board of Trustees and the owners of sixty-seven (67) properties 

along the Company’s transmission lines, either individually or jointly as co-owners of their 

respective properties.   

To date Duke Energy Ohio has deposed 13 of the remaining Complainants in this case.2 

The Company is scheduled to depose six additional Complainants on March 20.  There is no 

dispute that Duke Energy Ohio has noticed the depositions of all Complainants, and that 

Complaiannts did not object to those deposition notices for more than one month.  Nonetheless, 

fifty-five of the Complainants simply refuse to be deposed even though every one of them has 

asserted claims against the Company.   

Duke Energy Ohio has exhausted its efforts to resolve this dispute.  The parties’ attorneys 

discussed the disputed issues following the second round of depositions on March 2, 2018, and 
                                                 
2 The fourteenth deponent (Complainant Mark Thompson) was dismissed by the Entry dated March 8, 2018, 
because his property is not on the Company’s transmission lines and right of way. 
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also have engaged in related email communications. While the parties were able to resolve the 

dispute regarding the telephonic deposition of Complainant Fred Vonderhaar, Complainants 

steadfastly refuse to make any additional Complainants available for deposition.  To be clear, 

Duke Energy Ohio does not want to depose both people (whether husband and wife or 

otherwise) who jointly own their residential property.  But the Company must depose every 

person who has asserted a claim against the Company in this case in order to understand their 

respective claims and to properly prepare for hearing.   

As the parties have reached an impasse, Duke Energy Ohio is forced to seek the 

Commission’s intervention to protect its rights and interests given Complainants’ refusal to 

comply with the discovery rules.   

B. Complainants’ refusal to sit for their depositions violates the law and Duke 
Energy Ohio’s rights as a party in this case. 

 
This motion is straight-forward:  Duke Energy Ohio must be allowed to depose every 

Complainant who has asserted a claim against the Company.  It is that simple.  Pursuant to Ohio 

Admin. Code 4901-1-16(A), the purpose of discovery is to “facilitate thorough and adequate 

preparation for participation in Commission proceedings.”  Complainants are not mere potential 

witnesses in this proceeding.  Rather each Complainant bears a burden of proof and must be 

willing to prosecute the complaint, including participation in normal discovery proceedings.3 

Complainants do not have the right to dictate Duke Energy Ohio’s defense strategy, 

choose the witnesses who will testify for the Company, or otherwise decide which of the 

Complainants may be deposed by the Company.  Duke Energy Ohio certainly did not choose to 

have more than 80 property owners and, in many instances, their spouses join in the Second 

Amended Complaint.  Complainants and their attorneys chose to lump all of their claims 

                                                 
3 Grossman v. Pub. Util. Comm., 5 Ohio St.2d 189, 214 N.E.2d 666, (1966). 
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together by filing the Second Amended Complaint against Duke Energy Ohio.  As such, they 

must be willing to subject themselves to discovery so that the Copmpany may fully investigate 

their claims, understand what they are asserting against the Company, and fully prepare for the 

hearing.  Failure to appear for deposition must subject such Complainants to having their claims 

dismissed for failure to prosecute.4   

Complainants and their counsel seem to think (in error) that this action is akin to a class 

action in state court.  As such, Complainants’ attorneys mistakenly believe that they may decide 

which of the Complainants may act as purported “class representatives” for purposes of 

discovery, thereby limiting Duke Energy Ohio’s right to depose other Complainants.  

Complainants misunderstand the law in this regard.  As the Commission has recognized, 

“Commission practice does not provide for class action complainants. In the event that a 

Complainant is successful, the Commission would apply its findings on a prospective basis to 

each customer similarly situated to the Complainant.”5   

Having chosen to proceed with a Second Amended Complaint involving numerous 

Complainants, Duke Energy Ohio has the right to depose every person who has asserted a claim 

against the Company regardless of whether Complainants intend to call that person at the 

hearing.  After all, one or more of the Complainants may have knowledge and information 

relevant or useful to Duke Energy Ohio’s defense of the Second Amended Complaint.  But the 

Company would not be able to ascertain that relevant and potentially useful information until 

deposing every Complainant in this case.   

                                                 
4 See, In the Matter of Shawn Anderson v. Duke Energy Ohio, Inc., Case No.16-1564-EL-CSS, Entry, July 26, 2017. 
5 See, Weiss v. Cleveland Electric Illuminating Company, Case No. 97-876-EL-CSS, (November 6, 1997, Entry); 
see also, In the Matter of the Complaint of the City of Solon, Ohio on behalf of itself, and Certain Named Residential 
and Commercial Residents of the City of Solon v. The Cleveland Electric Illuminating Company, Case No. 03-1407-
EL-CSS (December 17, 2003, Entry). 
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Contrary to Complainants’ false accusations, Duke Energy Ohio does not seek to depose 

Complainants “to harass Complainants [or] drain their resources,” as their attorney has claimed. 

Nor is the Company being unreasonable in seeking to depose Complainants.  Again, 

Complainants and their attorneys, not Duke Energy Ohio, chose to file the Second Amended 

Complaint and join all of these Complainants as parties to this action.  Many of the 

Complainants had individual cases that were dismissed when they joined this case.  While Duke 

Energy Ohio certainly would agree that there is no need to keep sixty-eight Complainants in this 

case, as the Company previously explained at the initial pre-hearing conference and separately to 

Complainants’ counsel, that decision has been made and sixty-eight Complainants remain in this 

case.  Duke Energy Ohio undoubtedly must be entitled to conduct discovery regarding their 

claims in accordance with the rules, which necessarily includes deposing every Complainant 

who has asserted a claim against the Company and intends to take their claims to hearing.  The 

Company takes their accusations very seriously and, therefore, must be allowed to develop its 

defense without further interference by Complainants and their counsel.  

C. The Commission should continue the hearing because Complainants’ refusal to
schedule and appear for depositions is interfering with the Company’s ability to 
complete discovery and prepare for the hearing scheduled to start on April 
17, 2018.

This matter is scheduled for hearing in only 5 weeks.  In light of Complainants’ 

unreasonable posture toward discovery, it has become clear that the existing hearing schedule is 

no longer tenable.  Duke Energy Ohio has been trying to depose Complainants since the end of 

January, but to no avail.  As of March 13th, the parties have completed a mere two days of 

depositions of Complainants, with the third (and final, per Complainants’ counsel) day scheduled 

for March 20.   
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The time remaining for Duke Energy Ohio to get ready for hearing is wholly insufficient.  

For the reasons previously stated, Duke Energy Ohio must be allowed to depose all 

Complainants who have asserted claims against the Company, complete discovery, and fully 

prepare its defense for the hearing.  Duke Energy Ohio respectfully requests that the Commission 

direct Complainants to appear for deposition and continue the hearing accordingly, or to have 

their claims dismissed. 

 
Respectfully submitted, 

 
/s/ Elizabeth H. Watts  
Rocco O. D’Ascenzo (0077651) 
Deputy General Counsel 
Elizabeth H. Watts (0031092) 
Associate General Counsel 
DUKE ENERGY OHIO, INC. 
139 East Fourth Street   
1303-Main 
P.O. Box 960 
Cincinnati, Ohio 45202 
Telephone: (513) 287-4320 
Rocco.D’Ascenzo@duke-energy.com  
Elizabeth.Watts@duke-energy.com  
      
Robert A. McMahon (0064319) 
Eberly McMahon Copetas LLC 
2321 Kemper Lane, Suite 100 
Cincinnati, Ohio 45206 
(513) 533-3441 (telephone) 
(513) 533-3554 (fax) 
bmcmahon@emclawyers.com  
      
Attorneys for Duke Energy Ohio, Inc. 
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CERTIFICATE OF SERVICE 

 
 I, the undersigned, hereby certify that a copy of the foregoing was served on the 
following parties of record by electronic service on this 13th day of March, 2018. 
 
Kimberly W. Bojko 
Stephen E. Dutton 
Brian W. Dressel 
Carpenter Lipps & Leland LLP 
280 Plaza, Suite 1300 
280 North High Street 
Columbus, OH 43215 
bojko@carpenterlipps.com 
Dutton@carpenterlipps.com 
dressel@carpenterlipps.com 
 
Counsel for Complainants 
 

Terry L. Etter 
Zachary E. Woltz 
Assistant Consumers’ Counsel 
Office of the Ohio Consumers’ Counsel 
65 East State Street, 7th Floor 
Columbus, Ohio  43215-4313 
terry.etter@occ.ohio.gov 
Zachary.woltz@occ.ohio.gov 
 
 
 
Counsel for Office of the Ohio Consumers’ 
Counsel 

 
 

/s/ Elizabeth H. Watts 
Elizabeth H. Watts 
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