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MEMORANDUM IN SUPPORT OF  
NATIONWIDE ENERGY PARTNERS, LLC’S 

MOTION TO DISMISS FOR LACK OF JURISDICTION 

I. INTRODUCTION  

In June 2017—during the time that Complainant Cynthia Wingo was complaining to the 

Commission about Nationwide Energy Partners, LLC (“NEP”) in Case No. 16-2401-EL-CSS — 

she moved to another apartment complex, The Creekside at Taylor Square (“Creekside”), located 

in Reynoldsburg, Ohio.  Like the owner of Ms. Wingo’s previous apartment, Creekside’s owner 

has a contract with NEP for certain energy management services, including submetering, meter-

reading, billing, collections and data analytics.  Ms. Wingo knew at the time she leased her new 

apartment at Creekside that NEP had been retained to provide certain energy management 

services there.1  Ms. Wingo’s Complaint demonstrates that she knew and agreed in writing that 

under her lease, her apartment would be submetered for electric, water, sewage and other utilities 

to her apartment.2  Nonetheless, Ms. Wingo promptly disregarded her agreement and shortly 

after moving in, she filed her Complaint in this matter.   

This Commission can quickly and easily dispose of this Complaint as to NEP by applying 

its Shroyer Test.  First, NEP has not availed itself of the special benefits available to public 

utilities such as exercising the right of eminent domain.  Second, NEP’s services (which are not 

utility services) are not available to the general public but are limited to multi-family property 

owners, managers and developers who contract with NEP.  Third, as evidenced by the facts, NEP 

does not resell, redistribute or otherwise provide electric, water, sewer or any other utility service 

to Ms. Wingo (or any other tenants of Creekside).  Water and sewer services are provided to the 

                                                 
1 Complaint at Exhibit A at 40.   
2 Complaint at Exhibit A at 36 (document titled “Utility Addendum”) signed and dated by Ms. Wingo.  A copy of 
the Utility Addendum is also attached to this motion as Exhibit 1.  
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owner of Creekside by the City of Reynoldsburg—not NEP.  Similarly, AEP Ohio—and not 

NEP—provides electric generation and distribution service to Creekside’s owner.  NEP does not 

take title to any utility commodity at Creekside, nor does NEP own any utility facilities at 

Creekside with the exception of the electric submeters which it owns and maintains.   

  Most importantly, even if NEP was deemed to be providing electric utility service 

(which it is not), at all times, such electric utility service would be deemed ancillary to NEP’s 

primary business because NEP qualifies for the Commission’s Safe Harbor.  She admits in her 

Complaint that she believes she is paying standard service offer rates for electric generation 

service.3  In fact, as Ms. Wingo should be well aware, the charges for submetered electric service 

for her apartment have been less every month than what she would have paid the local public 

utility under the default service tariff for equivalent usage on a total bill basis.  Thus, on an 

annualized basis, Ms. Wingo will pay less than what she would pay if on the public utility’s 

residential default rates, qualifying NEP for the Commission’s Safe Harbor.4   

These facts all prove that NEP is not a jurisdictional public utility under the Shroyer Test.  

NEP remains an energy management service provider to its customers — property owners, 

managers and developers who contract with NEP.  The Commission should dismiss NEP from 

this Complaint.     

II. ARGUMENT 

A. The Commission May Decide this Motion Based on Submitted Evidence and 
is not Required to Accept as True the Allegations in the Complaint. 

A respondent in a complaint proceeding before the Commission may assert a lack of 

jurisdiction over the subject matter of the action.  See O.A.C. 4901-9-01(C).  Under a standard of 

                                                 
3 Complaint at ¶ 32. 
4 Given that it qualifies for one of the safe harbors, nothing in this pleading should be construed as NEP indicating 
that it does not also qualify for the other safe harbor.  
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review analogous to Civ.R. 12(B)(1), when reviewing a motion to dismiss for lack of subject 

matter jurisdiction, “the Commission is not confined to the allegations of the complaint when 

determining its subject matter jurisdiction; rather it may consider any pertinent evidentiary 

materials.”  In the Matter of the Complaint of Michael E. Brooks, et al. v. Toledo Edison Co., 

Case No. 94-1987-EL-CSS, Entry at ¶ 7 (Mar. 16, 1995) (emphasis added) (citing Southgate 

Development Corp. v. Columbia Gas Transmission Corp., 48 Ohio St.2d 211 (1976), paragraph 

one of the syllabus and Nemazee v. Mt. Sinai Medical Ctr., 56 Ohio St.3d 109, n. 3 (1990)).  The 

Commission has repeatedly utilized this standard to apply the Shroyer Test on a motion to 

dismiss without requiring a hearing.  In the Matter of the Complaint of Pledger v. Capital 

Properties Mgmt., Ltd., Case No. 04-1059-WW-CSS, Entry (Oct. 6, 2004), aff’d sub nom 

Pledger v. Pub. Util. Com., 109 Ohio St.3d 463, 2006-Ohio-2989, 849 N.E.2d 14.5   Having 

recently clarified the Shroyer Test as to its application to the reselling and redistribution of 

utilities,6 the Commission may now apply the Shroyer Test in this proceeding to make the 

threshold jurisdictional determination and avoid the time and expense of a protracted hearing.   

B. The Threshold Question of the Commission’s Subject Matter Jurisdiction 
Over NEP is Resolved by Applying the Shroyer Test. 

Because Ms. Wingo alleges that NEP engaged in the unlawful resale or distribution of 

utility services to a residential customer, i.e., that it is a public utility, the Shroyer Test applies 

when determining if the Commission has subject matter jurisdiction over NEP.  This three-part 

test, first adopted by this Commission in Shroyer, and acknowledged by the Supreme Court of 

Ohio in Pledger v. Pub. Util. Comm., 109 Ohio St. 3d 463, 465 (2006), is as follows:  

                                                 
5 See also In the Matter of the Complaint of Toledo Premium Yogurt, Inc. dba Freshens Yogurt v. Toledo Edison 
Co., et al., Case No. 91-1529-EL-CSS, Entry (Sept. 17, 1992); In the Matter of the Complaint of Michael E. Brooks, 
et al. v. Toledo Edison Co., Case No. 94-1987-EL-CSS, Entry (Mar. 16, 1995); In the Matter of the Complaint of 
Nader v. Colony Square Partners, Ltd., Case No. 99-475-EL-CSS, Entry (Aug. 26, 1999). 
6 See Second Entry on Rehearing in Case No. 15-1594-AU-COI. 
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(a) Has the landlord manifested an intent to be a public utility by availing 
itself of special benefits available to public utilities such as accepting a 
grant of a franchised territory, a certificate of public convenience and 
necessity, the use of eminent domain, or use of the public right of way for 
utility purposes? 

(b) Is the utility service available to the general public rather than just to 
tenants? 

(c) Is the provision of utility service ancillary to the landlord’s primary 
business? 

As to the third prong of the test, the Commission recently adopted through its 

submetering investigation a rebuttable presumption that reselling public utility service at more 

than a jurisdictional public utility’s residential charges is not ancillary to the entity’s business.7 

But a reseller can overcome the rebuttable presumption and, importantly, will not be subject to 

Commission jurisdiction under the third prong of the Shroyer Test if the reseller falls within a 

certain “Safe Harbor” as discussed further below.   

With the test clarified, the Commission can rely on the below dispositive facts to make a 

threshold determination that NEP is not a public utility under the Shroyer Test and that this case 

as to NEP should be dismissed for lack of jurisdiction. 

C. Certain Facts are Dispositive on the Jurisdictional Question. 

 The following facts are dispositive to this case and are supported by the attached affidavit 

of John Calhoun and attached exhibits. 

1. NEP is an energy management services provider. 

NEP provides submetering, meter-reading, billing, collections and data analytics to multi-

family property owners, managers and developers.  See Affidavit of John Calhoun at ¶ 2 attached 

as Exhibit 2 (hereinafter “Aff. Calhoun at ¶ __”).  NEP only provides its services to the property 

                                                 
7 Second Entry on Rehearing at ¶ 49 in Case No. 15-1594-AU-COI. 
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owners, managers and developers that contract with NEP for its services.  (Aff. Calhoun at ¶ 3).  

NEP has separate contracts with the respective property owner, manager or developer of each 

property.  (Aff. Calhoun at ¶ 4).  Each NEP contract is separately negotiated and terms and 

conditions between contracts vary.  (Aff. Calhoun at ¶ 4).  Any billing and meter reading 

services provided by NEP to a customer (i.e., the property owner, manager or developer) are 

limited to only that specific property covered by NEP’s contract with its customer.  (Aff. 

Calhoun at ¶ 5).   

2. NEP provides certain energy management services to CAC. 

Creekside is owned by Creekside Acquisition Columbus Associates II, LLC (“CAC”).  

(Aff. Calhoun at ¶¶ 6).  NEP provides CAC with certain energy management services at 

Creekside under its contract with CAC.  (Aff. Calhoun at ¶¶ 7).8  These services include:  

 Maintenance of water and electric meters (Aff. Calhoun at ¶ 8); 

 Repair and/or replacement as necessary of certain electric lines and 
equipment owned by CAC at the property (Aff. Calhoun at ¶ 8); 

 Reading of water and electric submeters (Aff. Calhoun at ¶ 8); 

 On behalf of CAC, payment of charges from AEP Ohio for electric 
distribution and generation service incurred by CAC (Aff. Calhoun at 
¶ 10); 

 On behalf of CAC, payment of charges from the City of Reynoldsburg for 
water and sewer service incurred by CAC (Aff. Calhoun at ¶ 10); and 

 Invoicing and collection from tenants on behalf of CAC for charges 
related to electric, water and sewer usage (Aff. Calhoun at ¶ 8). 

NEP adds further value to complex owners like CAC by also offering services that leverage 

NEP’s knowledge of usage in complexes. (Aff. Calhoun at ¶ 11). Those additional services 

                                                 
8 NEP’s contract was executed with Creekside I Acquisition, LLC, a prior owner of the tenant’s apartment complex 
at Creekside. (Aff. Calhoun at ¶ 7).   CAC succeeded to the rights and obligations of NEP’s contract when it 
acquired Creekside.  (Aff. Calhoun at ¶ 7).   
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include energy efficiency consultation, high usage alerts, and vacant unit usage reports.  (Aff. 

Calhoun at ¶ 11). 

3. CAC is the consumer for and takes title to all utility commodities at 
Creekside. 

NEP has not entered into any contract with a tenant of Creekside to provide utility service 

and is not a party to any contract with a public utility to provide utility service to Creekside.  

(Aff. Calhoun at ¶ 9).9  Instead, CAC is the responsible party for all water, sewer and electric 

utility service arrangements at Creekside.  (Aff. Calhoun at ¶¶ 12, 14).  CAC receives water and 

sewer services at Creekside directly from the City of Reynoldsburg, for which CAC incurs the 

requisite charges.  (Aff. Calhoun at ¶ 14).  Likewise, CAC is the customer of AEP Ohio for 

electric generation and distribution service, for which CAC incurs the requisite charges.  (Aff. 

Calhoun at ¶ 12).  NEP’s role is to assist CAC by receiving bills from the aforesaid utilities and 

paying those bills on CAC’s behalf.  (Aff. Calhoun at ¶¶ 9, 10, 12, 14, 15).   

Importantly, NEP does not take title to electric and water coming into Creekside and 

does not provide any sewer services at Creekside.  (Aff. Calhoun at ¶ 16).  Nor does NEP own 

any utility infrastructure at Creekside with the exception of electric submeters.  (Aff. 

Calhoun at ¶ 17).  All of the utility infrastructure at Creekside, save for the electric submeters, is 

owned by CAC.  (Aff. Calhoun at ¶ 17).  This includes water meters, and electrical lines and 

equipment, all of which are owned by CAC.  (Aff. Calhoun at ¶ 17).  NEP owns the electric 

submeters per its contract with CAC, which were installed when Creekside was converted to a 

submetered complex (Aff. Calhoun at ¶ 17). 

                                                 
9 In June 2017, electric generation service to Creekside was provided by Interstate Gas Supply, Inc. through a 
contract between IGS and CAC’s predecessor-in-interest, Creekside Acquisition Columbus Associates LLC.  As of 
July 2017, electric generation service is provided to the property by the local public utility, AEP Ohio.  (Aff. 
Calhoun at ¶ 13). 
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4. Complainant’s charges for her apartment electric usage are below default 
utility charges. 

At the time she moved into her apartment at Creekside, Ms. Wingo knew that Creekside’s 

owner had retained NEP to provide energy management services at the complex.10  In fact, she 

signed a lease document (which is attached to her Complaint and is also attached to this motion) 

that states in bold, italicized and underlined text that “Notwithstanding anything to the contrary 

contained herein, Resident agrees that Landlord may arrange to have an electric meter 

installed to measure Resident’s electric usage, and a water meter installed to measure 

Resident’s water usage.11  And Ms. Wingo agreed in that same document “to pay for such 

electricity and water usage, based upon their actual metered usage, plus the apportioned share 

of common area usage (if applicable) and any other fees incurred by Resident.”12   

The lease document she signed also states that “[r]ates per unit of water and electricity 

consumed shall be similar in cost with rates per unit billed by regulated utilities, including 

all applicable riders, line extension fees and customer charges.”13  Not only has Ms. Wingo 

always paid rates “similar in cost” to the tariff rates of regulated utilities, but with regard to the 

submetered electric service for her apartment, she has always paid charges for electricity below 

what she would pay if she was charged by AEP Ohio under its default service tariff for the 

equivalent usage.  (Aff. Calhoun at ¶ 20). 

Indeed, since leasing her apartment at Creekside, Ms. Wingo’s invoices for electric usage 

at her apartment have always been in amounts less than what she would have paid AEP Ohio 

under the default residential service tariff for equivalent usage.   (Aff. Calhoun at ¶ 20).  NEP 

                                                 
10 Complaint at Exhibit A at 40.   
11  See Complaint at Exhibit A at 36 and Exhibit 1 to this motion (emphasis in original). 
12 Id. (emphasis in original). 
13 Id.  (emphasis added). 
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confirmed this by reviewing the invoiced charges for Ms. Wingo’s apartment usage and 

comparing it to what she would have paid AEP Ohio if she was on default utility service.  (Aff. 

Calhoun at ¶ 19).  Specifically, NEP determined that between June 2017 (when she moved into 

her apartment at Creekside14) and October 2017 (the latest bill available as of the filing of this 

Motion), the invoiced charges to Ms. Wingo have been $8.07 less than AEP Ohio’s default 

service tariff charges for that same period and usage.  (Aff. Calhoun, Exhibit C). 

D. NEP is not a Jurisdictional Public Utility Under the Shroyer Test. 

In Counts I, II, IV and V of her Complaint, Ms. Wingo claims that NEP supplies or 

arranges for the supply of electric, water, and sewer service to tenants of Creekside.15  She thus 

alleges that NEP is a jurisdictional public utility, i.e., an electric light company under R.C. 

4905.03(C), a water-works company under R.C. 4905.03(G), a sewage disposal company under 

R.C. 4905.03(M) and therefore a public utility under R.C. 4905.02.16  Applying the Shroyer Test, 

however, establishes that NEP is not a public utility. 

1. NEP has not availed itself of special benefits available to public utilities 
such as the use of eminent domain. 

There is no evidence that NEP is a jurisdictional public utility under the first prong of the 

Shroyer Test.  That prong, as applied to NEP, asks: “Has [NEP] manifested an intent to be a 

public utility by availing itself of special benefits available to public utilities such as accepting a 

grant of a franchised territory, a certificate of public convenience and necessity, the use of 

eminent domain, or use of the public right of way for utility purposes?”17 

                                                 
14 Complaint at ¶ 55. 
15 See id. at ¶¶ 63-66, 78-82, 83-87. 
16 Id. at ¶¶ 65, 79, 84. 
17 Entry on Rehearing at ¶ 3 in Case No. 15-1594-AU-COI. 
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The evidence shows that NEP has not availed itself of the special benefits available to 

public utilities.  First, it is undisputed in this matter that NEP does not have a grant of franchised 

territory, a certificate of public convenience and necessity, the use of eminent domain (unlike 

AEP Ohio) or uses public rights of ways for utility purposes.  (Aff. Calhoun at ¶ 21).  Second, 

Ms. Wingo herself acknowledges that NEP does not have certificates of public convenience and 

necessity to provide water and sewer services (Complaint at ¶¶ 44-45) and that NEP does not 

have a certified territory or authority to provide electric service (Complaint at ¶ 46). 

Hence, there is no dispute that NEP has not availed itself of the special benefits available 

to a public utility such as AEP Ohio.  NEP is not a jurisdictional public utility under the first 

prong of the Shroyer Test. 

2. NEP does not make its services available to the general public. 

NEP is not a jurisdictional public utility under the second prong of the Shroyer Test.  The 

second prong asks: “Is the utility service available to the general public rather than just to 

tenants[.]”18  To be a jurisdictional public utility under the second prong, Ms. Wingo must prove 

that NEP is providing a utility service and that it makes that service available to the general 

public.  Complainant cannot meet that burden of proof because it is undisputed that NEP does 

not provide utility services and its energy management services to CAC at Creekside do not 

extend to the general public.  See Southern Ohio Power Co v. Pub. Util. Comm., 110 Ohio St. 

246, 252 (1924) (recognizing that in order to constitute a jurisdictional public utility, “the 

devotion to the public must be of such character that the product and its service is available to the 

public generally and indiscriminately, or there must be the acceptance by the utility of public 

franchises or calling to its aid the police power of the state”); Industrial Gas Co. v. Pub. Util. 

                                                 
18 Id. 



10 

Comm., 135 Ohio St. 408, 414 (1959) (recognizing that a public utility serves a “substantial part 

of the public”); Jonas v. Swetland Co., 119 Ohio St. 12 (1928) (holding a landlord that 

redistributed electricity to its tenant was not a regulated public utility). 

a. NEP does not provide any utility services at Creekside. 

As a threshold matter, NEP does not provide any utility service to CAC or the residents at 

Creekside.  Under Section 4905.03 of the Revised Code, an entity is: 

(1)  “An electric light company, when engaged in the business of supplying 
electricity for light, heat, or power purposes to consumers within this state, 
including supplying electric transmission service for electricity delivered 
to consumers in this state, but excluding a regional transmission 
organization approved by the federal energy regulatory commission;” 

(2)  “A water-works company, when engaged in the business of supplying 
water through pipes or tubing, or in a similar manner, to consumers within 
this state;” and 

(3) “A sewage disposal system company, when engaged in the business of 
sewage disposal services through pipes or tubing, and treatment works, or 
in a similar manner, within this state.”  (Emphasis added.) 

NEP does not provide any of those utility services to CAC or tenants of Creekside.  

Instead, as indicated above, NEP is under a contract with CAC to provide for certain energy 

management services (e.g., reading water and electric submeters, maintenance and replacement 

of water and electric submeters and related equipment, paying invoiced utility charges on CAC’s 

behalf to AEP Ohio and the City of Reynoldsburg, and invoicing and collecting electric, water 

and sewer charges from tenants on CAC’s behalf.) (Aff. Calhoun at ¶¶  7, 8, 10).   

Importantly, NEP does not take title to electric and water coming into Creekside and 

does not provide any sewer services.  (Aff. Calhoun at ¶ 16).  CAC is the customer of AEP Ohio 

and CAC incurs the charges in connection with AEP Ohio’s services. (Aff. Calhoun at ¶ 12).  

Similarly, the City of Reynoldsburg provides water and sewer services to CAC at Creekside, for 

which CAC incurs the requisite charges. (Aff. Calhoun at ¶ 14). 
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Also important is the fact that NEP does not own any water, sewer or electric 

infrastructure installed at Creekside with the exception of the electric submeters.  (Aff. Calhoun 

at ¶ 17).  Rather than CAC making all necessary repairs, CAC has a contract with NEP to 

maintain the electric meters in addition to repairing and replacing as necessary certain electrical 

lines and equipment owned by CAC at the property.  (Aff. Calhoun at ¶ 8). 

All of the above dispositive facts establish that NEP is not providing utility service under 

Section 4905.03 of the Revised Code and as contemplated by the second prong of the Shroyer 

Test.  Accordingly, because it is not providing utility service, NEP cannot be a jurisdictional 

public utility under the second prong of the Shroyer Test.  See Pledger v. Pub. Util. Comm., 109 

Ohio St.3d 463 (2006) (landlord is consumer of services even though services are resold to 

tenants); Jonas v. Swetland Co., 119 Ohio St. 12 (1928) (holding a landlord that redistributed 

electricity to its tenant was not a regulated public utility). 

b. NEP’s services are not available to the general public. 

Even if somehow NEP was considered to be providing a utility service (which it is not), 

that service is not available to the general public.  NEP’s services are for the benefit of CAC and 

NEP’s contractual services to CAC are limited to the Creekside apartment complex only.  NEP is 

not required to provide its services to the general public, and its contract with CAC only relates 

to NEP’s services to CAC at Creekside.  (Aff. Calhoun at ¶ 4).  For this reason alone, NEP is 

not a jurisdictional public utility under the second prong of the Shroyer Test.  See Southern Ohio 

Power Co v. Pub. Util. Comm., 110 Ohio St. 246, 252 (1924) (recognizing that in order to 

constitute a jurisdictional public utility, “the devotion to the public must be of such character that 

the product and its service is available to the public generally and indiscriminately, or there must 

be the acceptance by the utility of public franchises or calling to its aid the police power of the 
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state”); Industrial Gas Co. v. Pub. Util. Comm., 135 Ohio St. 408, 414 (1959) (recognizing that a 

public utility serves a “substantial part of the public”). 

3. NEP’s primary business is not the provision of utility service. 

Lastly, NEP is not a jurisdictional public utility under the third prong of the Shroyer Test.  

As to NEP, that prong asks: “Is the provision of utility service ancillary to [NEP’s] primary 

business?”  This third prong is not applicable to NEP because, as noted above, it does not 

provide—whether primarily or secondarily—utility service to CAC or to the tenants of 

Creekside.  This alone is dispositive as to Ms. Wingo’s claim that NEP is operating as a water-

works company, a sewage disposal system company, or an electric light company.  Moreover, as 

it regards electricity, it is indisputable that NEP falls within the Commission’s annual charges 

Safe Harbor.  That fact mandates a determination that NEP is not in the business of 

supplying electric utility service, and therefore, is not an electric light company under the 

third prong of the Shroyer Test.  

a. NEP is not in the business of supplying water or sewage utility services 
under the third prong of the Shroyer Test. 

In light of the operative facts in this case, Ms. Wingo cannot credibly claim that NEP’s 

business (whether primarily or secondarily) is the business of supplying water or sewer services 

under the third prong of the Shroyer Test.  Indeed, in the Aquameter case,19 the Commission—

under analogous facts—considered and rejected the same argument that Ms. Wingo brings here: 

that an entity that only provides certain energy management services to landlords or other 

property owners in connection with water utility submetering is regarded to be in the business of 

supplying water utility service.   Aquameter is instructive on why NEP is not in the business of 

supplying water or sewer service under the third prong of the Shroyer Test.   

                                                 
19 In Re: Dumeney and Felix v. Aquameter, Inc., Case No. 96-397-WW-CSS, Opinion and Order (Jan. 4, 2001). 
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In Aquameter, the Commission dismissed the complaint of mobile home owners that a 

third-party submetering company was acting as a water-works company.20  The defendant in that 

case, Aquameter, Inc., contracted with the owner of a 55-lot mobile home park in Carroll 

County, Ohio to install water meters, read the meters and bill individual sites for their use.21  

Water was distributed from a master meter to the mobile home owners through a system that was 

owned, maintained and controlled by the park owner.22  Aquameter did not purchase or take title 

to the water in the mobile home park and did not arrange to  distribute the water.23  It also neither 

owned, leased nor operated any facilities or equipment used to supply or treat water for the 

mobile home park.24 

The Commission, in reviewing the facts, determined that Aquameter was not a public 

utility subject to the Commission’s jurisdiction.25  The Commission also noted that “Aquameter 

has no contractual agreement with the actual supplier of water or with the end user customer.”26  

The Commission then dismissed the complaint for lack of jurisdiction. 

Like Aquameter, NEP is also not supplying water or sewer service under the third prong 

of the Shroyer Test.  This conclusion is supported by the following dispositive facts: 

 NEP does not own or operate any facilities at Creekside related to water 
and sewer (Aff. Calhoun at ¶ 17); 

 NEP provides meter reading, meter repair and billing and payment 
services related to water use at Creekside (Aff. Calhoun at ¶ 15); 

 There are no “sewer” meters at Creekside (Aff. Calhoun at ¶ 8); 
                                                 
20 Id. at 8. 
21 Id. at 3. 
22 Id. 
23 Id. at 5. 
24 Id. 
25 Id. at 6-7. 
26 Id. at 6. 
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 CAC is responsible for and receives water supply at Creekside from the 
City of Reynoldsburg (Aff. Calhoun at ¶ 14); 

 NEP does not take title to water delivered to Creekside (Aff. Calhoun at ¶ 
16); 

 CAC receives sewer services from the City of Reynoldsburg and incurs 
charges from the City based on the water supply volumes provided to 
Creekside (Aff. Calhoun at ¶ 14); and 

 NEP’s only interaction with the City of Reynoldsburg in regards to 
Creekside is to receive and pay on CAC’s behalf the charges CAC incurs 
for water and sewer service provided to Creekside. (Aff. Calhoun at ¶ 15). 

As in Aquameter, the above facts establish that NEP is not in the business of supplying 

water and sewer services to Creekside.  Pledger v. Pub. Util. Comm., 109 Ohio St.3d 463 (2006) 

(property manager reselling water and sewer to tenants is not a supplier of water or sewer 

services to consumers and not a public utility). 

b. NEP is not in the business of supplying electric utility services under the 
third prong of the Shroyer Test.  

As the case with water and sewer, the fact that NEP is not supplying electric utility 

service to the tenants of Creekside mandates a finding that NEP is not a jurisdictional public 

utility under the third prong of Shroyer because an entity must necessarily be providing a utility 

service in order for the Commission to then determine whether that service is primary or 

ancillary to that entity’s business.  Since, as discussed above, NEP neither resells nor 

redistributes electric utility service at Creekside, it cannot be a jurisdictional public utility. 

The Commission can avoid any dispute as to whether NEP is providing electric utility 

service, however, because NEP qualifies for one of the two safe harbors recently announced by 

the Commission.  As noted above, in addition to adopting a rebuttable presumption that reselling 

public utility service at more than a jurisdictional public utility’s residential charges is not 

ancillary to the entity’s business, the Commission also established “Safe Harbor” that allow the 
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threshold issue of the Commission’s jurisdiction to be determined prior to a hearing in the 

matter.  As the Commission noted:27 

With respect to NEP’s request that the threshold jurisdictional issues be 
determined prior to the hearing, we affirm our decision to establish a 
rebuttable presumption.  However, we will grant rehearing to create a "Safe 
Harbor" for a Reseller once the rebuttable presumption is triggered under the 
third prong of the Shroyer Test. A Reseller will overcome the rebuttable 
presumption and thus will not be subject to Commission jurisdiction 
under the third prong of the Shroyer Test if the Reseller demonstrates that 
(1) the Reseller is simply passing through its annual costs of providing a 
utility service charged by a local public utility and competitive retail service 
provider (if applicable) to its submetered residents at a given premises; or (2) 
the Reseller's annual charges for a utility service to an individual submetered 
resident do not exceed what the resident would have paid the local public 
utility for equivalent annual usage, on a total bill basis, under the local public 
utility's default service tariffs. 

As the underscored language above indicates, a Reseller “… will avoid Commission jurisdiction 

under the third prong of the Shroyer Test if it can prove that it falls within one of the Safe Harbor 

provisions described above.”28 

 Here, it is undisputed that NEP falls under one of these Safe Harbors because the 

invoiced charges to Ms. Wingo for electric usage at her apartment will not exceed, on an 

annualized basis, what she would otherwise be paying AEP Ohio under the default residential 

service tariff for equivalent usage.  (See Aff. Calhoun at ¶ 20).  Ms. Wingo admits in her 

Complaint that she believes she is paying standard service offer rates for electric generation 

service.29  The lease document she signed also states that “[r]ates per unit of water and electricity 

consumed shall be similar in cost with rates per unit billed by regulated utilities, including 

all applicable riders, line extension fees and customer charges.”30  And since moving to her 

                                                 
27 Id. at ¶ 40.  (Emphasis added.) 
28 Second Entry on Rehearing at ¶ 50.  (Emphasis added). 
29 Complaint at ¶ 32. 
30 Id.  (emphasis added). 
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apartment at Creekside on or about June 2017, 31 she has always been invoiced by NEP on behalf 

of CAC for electric usage at her apartment in amounts less than standard default charges for 

residential service.  (Aff. Calhoun at ¶ 20).   

Therefore, even if Ms. Wingo could establish that NEP is supplying her with electric 

utility service (which it is not), NEP qualifies for the Commission’s Safe Harbor because on 

an annual basis the charges for Ms. Wingo’s electric usage will be less than what she would pay 

if charged for residential service under the local utility service tariff.  As such, NEP “…is not 

subject to Commission jurisdiction as an electric light company under the third prong of 

the Shroyer Test[.]”32  That conclusion, along with the findings under the other prongs of the 

Shroyer Test, leads to the dismissal of Ms. Wingo’s Complaint as to NEP in this proceeding for 

lack of jurisdiction. 

E.  Based on a Lack of Subject Matter Jurisdiction, the Commission Should 
Disregard Complainant’s Remaining Allegations Against NEP. 

Because NEP is not a jurisdictional public utility under the Shroyer Test, Ms. Wingo’s 

other allegations against NEP must also fail.  In Counts I and II of the Complaint, she alleges 

that NEP is providing “retail electric service” to her under R.C. Chapter 4928.  But NEP’s non-

public utility status means that Ms. Wingo is not—and cannot be—a “consumer” of any retail 

electric generation service allegedly provided by NEP.  See FirstEnergy Corp. v. Pub. Util. 

Com., 96 Ohio St.3d 371, 2002-Ohio-4847, 775 N.E.2d 485 (finding that the landlord is the 

consumer and rejecting the notion that tenants of submetered office buildings, apartment 

complexes, and shopping centers are “ultimate consumers” of electric service under Chapter 

4928).   

                                                 
31 Complaint at ¶ 55. 
32 Second Entry on Rehearing at ¶ 40 (emphasis added). 
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Similarly, in Count III, Ms. Wingo claims that NEP is in violation of the Certified 

Territory Act.  This claim, however, rests on her allegation that NEP is an electric supplier as it 

is allegedly “supplying or arranging for the supply of retail electric service to Creekside” 

(Compl. at ¶ 76).).  But an “electric supplier” under the Certified Territory Act is defined as an 

“electric light company as defined in section 4905.03 of the Revised Code…” R.C. 4933.81(A).  

Without a threshold finding that a given entity is a public utility “electric light company” under 

the Shroyer Test, an entity cannot be an “electric supplier” under the Certified Territory Act.   

Counts VI, VII, VIII, IX, and XI, being simply derivative of the above-discussed 

allegations, are likewise predicated on NEP being a jurisdictional public utility—which it is not 

under the Shroyer Test—and therefore, must also be dismissed.  Counts VI and IX pertain to 

rules governing competitive retail electric service providers, but, as discussed above, NEP is not 

providing any retail competitive electric service to Ms. Wingo.  Similarly, Counts VII and VIII 

relates to rules governing an “electric utility,” see e.g., Ohio Admin. Code 4901:1-10; 4901-1-

10-18, something NEP is not given its non-jurisdictional status under the Shroyer Test.  And 

Count XI alleges various statutory violations, all of which are dependent on NEP first being a 

jurisdictional public utility, which it is not.   

Finally, the Commission should disregard the federal and related allegations Ms. 

Wingo makes in paragraphs 39 through 42 of her Complaint.  To the extent the Commission 

regards these allegations as causes of action, they are plainly outside of the Commission’s 

statutory jurisdiction and should be dismissed.  See, e.g., Dayton Communications Corp. v. Pub. 

Util. Comn., 64 Ohio St.2d 302, 414 N.E.2d 1051 (1980) (“The Public Utilities Commission is a 

creature of the General Assembly and may exercise no jurisdiction beyond that conferred by 

statute”); Opinion and Order, In the Matter of the Complaint of Thomas Nerswick, Complainant, 
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v. AT&T Communications of Ohio, Inc. and Cincinnati Bell Telephone Company, Respondents, 

Case No. 01-1168-TP-CSS (June 5, 2003) (finding that the Commission does not have 

jurisdiction over claims under the Federal Credit Reporting Act).  

III. CONCLUSION 

Ms. Wingo principally alleges that NEP is operating as a water-works company, a 

sewage disposal system company and an electric light company.  The facts, however, when 

evaluated under the Shroyer Test establish that NEP is not operating as a public utility because it 

cannot exercise the special benefits and rights of a public utility; its services are not available to 

the general public and it does not provide any utility services to Creekside or its tenants.  Most 

importantly, the Commission should not assert jurisdiction over NEP under the third prong of the 

Shroyer Test because charges for Ms. Wingo’s electric usage at Creekside are less than what the 

default service charges would be from AEP Ohio on an annualized basis.  Ms. Wingo’s 

remaining allegations are likewise predicated on NEP first being a jurisdictional public utility 

under the Shroyer Test—which it is not.  Accordingly, the Commission should dismiss 

Ms. Wingo’s Complaint as to NEP for lack of subject matter jurisdiction. 

Respectfully submitted, 
/s/ Michael J. Settineri  
Michael J. Settineri (0073369), Counsel of Record 
Gretchen L. Petrucci (0046608) 
Ilya Batikov (0087968) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
614-464-5462 
mjsettineri@vorys.com 
glpetrucci@vorys.com 
ibatikov@vorys.com 
 
Attorneys for Nationwide Energy Partners, LLC 
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EXHIBIT B



kWh Usage AEP Bill Calculator Invoiced CAC Charges Delta
6/4/2017 6/25/2017 99 22.02$ 18.04$ (3.98)$

6/25/2017 7/25/2017 165 29.42$ 28.38$ (1.04)$
7/25/2017 8/25/2017 138 26.58$ 25.57$ (1.01)$
8/25/2017 9/25/2017 134 26.78$ 25.76$ (1.02)$
9/25/2017 10/25/2017 127 26.16$ 25.14$ (1.02)$

Billing Cycle dates

EXHIBIT C  Page 1 of 16



Message Center

Please call our support team at 
(614) 918-2031 or (877) 818-2637

or visit us online at
NationwideEnergyPartners.com

$ 40.93

$ 40.93

NED0627B  AUTO  5-DIGIT 43068
7000000692 00.0003.0278 692/1

ANEMGOBPFLDIBKDICK
AJEFPJFDFPLONHFDLK
AMJKJBHPKOEEIJEGMK
AINGKIJHMHDNOCLEKK
DDDDDDDLDDLLDDDDDL

DDTDTTTDAFTFAFDFFDTADATDTFDTFAADFFFFTTAFATTFATTFAAFTFDTDDAATTTDAFD

DFFTFATAFTAAFFFFDDDTTFDADAAFTTFFFFAAFTDFFDATDTTATFTFDTFDTATTAAFTD

NATIONWIDE ENERGY PARTNERS
PO BOX 183009
COLUMBUS, OH 43218-3009

Jun 27, 2017 Jul 13, 2017 124796

07131700000000001247960000000040937

$ 18.04 $ 15.46 $ 7.43

ELECTRIC WATER COMMUNITY CHARGES

ACCOUNT #: 124796
CYNTHIA WINGO

8249 TRIBUTARY LN

ON BEHALF OF YOUR COMMUNITY, 
CREEKSIDE
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Thank you for your patronage. Prompt 
payment is greatly appreciated.
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Never worry about missing a bill and save paper by 
signing up for paperless billing! You'll receive an 
email notification the moment your bill is available 
online when you sign up through "My Account" at 
NationwideEnergyPartners.com. It's convenient for 
you and benefits the environment! You can also 
sign up for Autopay to waive your security deposit 
and enjoy the ease of paying your bill automatically 
every month. Have peace of mind knowing you will 
never miss a payment!

Billing Summary

Previous Balance

Payments

Balance Forward/Carry Over

Customer Charge

NEP Energy Discount

Electric Usage

Water Usage

Sewer Usage

Stormwater Charges

Common Area Electric

Common Area Water

TOTAL AMOUNT DUE ON JUL 13, 2017 $40.93

EXHIBIT C  Page 3 of 16



Message Center

Please call our support team at 
(614) 918-2031 or (877) 818-2637

or visit us online at
NationwideEnergyPartners.com

$ 61.55

$ 61.55

NED0727B  AUTO  5-DIGIT 43068
7000000625 00.0003.0238 625/1

ANEMGOBPFLDIBLCICK
AJEFPJFDFPJOGLODLK
AMJKKANNKLGLIEBIKK
APEOKIFIILHNMHCBPK
DDLDDDDLLLLLDDDDLL

AAAATTDTDDAFTTDDTFAATTTTFDDTFDTDADTAADFFDATDFFFFDTAATFTDFTTTTDTDFD

DFFTFATAFTAAFFFFDDDTTFDADAAFTTFFFFAAFTDFFDATDTTATFTFDTFDTATTAAFTD

NATIONWIDE ENERGY PARTNERS
PO BOX 183009
COLUMBUS, OH 43218-3009

Jul 27, 2017 Aug 13, 2017 124796

08131700000000001247960000000061550

$ 28.38 $ 24.69 $ 8.48

ELECTRIC WATER COMMUNITY CHARGES

ACCOUNT #: 124796
CYNTHIA WINGO

8249 TRIBUTARY LN

ON BEHALF OF YOUR COMMUNITY, 
CREEKSIDE
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Thank you for your patronage. Prompt 
payment is greatly appreciated.
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Never worry about missing a bill and save paper by 
signing up for paperless billing! You'll receive an 
email notification the moment your bill is available 
online when you sign up through "My Account" at 
NationwideEnergyPartners.com. It's convenient for 
you and benefits the environment! You can also 
sign up for Autopay to waive your security deposit 
and enjoy the ease of paying your bill automatically 
every month. Have peace of mind knowing you will 
never miss a payment!

Billing Summary

Previous Balance

Payments

Balance Forward/Carry Over

Customer Charge

NEP Energy Discount

Electric Usage

Water Usage

Sewer Usage

Stormwater Charges

Common Area Electric

Common Area Water

TOTAL AMOUNT DUE ON AUG 13, 2017 $61.55

EXHIBIT C  Page 5 of 16



Message Center

Please call our support team at 
(614) 918-2031 or (877) 818-2637

or visit us online at
NationwideEnergyPartners.com

$ 59.62

$ 59.62

NED0828B  AUTO  5-DIGIT 43068
7000000610 00.0003.0231 610/1

ANEMGOBPFLDIBLCICK
AJEFPJFDFPNIJDABLK
AMJOEODJNLBAAPFKOK
AKHIGENFPHGHOPFAMK
DLDDDDDLLDLLDDDDDL

TTTATFTTADDFTADAFFTAFATADFDAFTFDFDFTATDATTATFTADATATAFDFDTFDFADDFT

DFFTFATAFTAAFFFFDDDTTFDADAAFTTFFFFAAFTDFFDATDTTATFTFDTFDTATTAAFTD

NATIONWIDE ENERGY PARTNERS
PO BOX 183009
COLUMBUS, OH 43218-3009

Aug 28, 2017 Sep 13, 2017 124796

09131700000000001247960000000059628

$ 25.57 $ 25.57 $ 8.48

ELECTRIC WATER COMMUNITY CHARGES

ACCOUNT #: 124796
CYNTHIA WINGO

8249 TRIBUTARY LN

ON BEHALF OF YOUR COMMUNITY, 
CREEKSIDE
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Thank you for your patronage. Prompt 
payment is greatly appreciated.
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Never worry about missing a bill and save paper by 
signing up for paperless billing! You'll receive an 
email notification the moment your bill is available 
online when you sign up through "My Account" at 
NationwideEnergyPartners.com. It's convenient for 
you and benefits the environment! You can also 
sign up for Autopay to waive your security deposit 
and enjoy the ease of paying your bill automatically 
every month. Have peace of mind knowing you will 
never miss a payment!

Billing Summary

Previous Balance

Payments

Balance Forward/Carry Over

Customer Charge

NEP Energy Discount

Electric Usage

Water Usage

Sewer Usage

Stormwater Charges

Common Area Electric

Common Area Water

TOTAL AMOUNT DUE ON SEP 13, 2017 $59.62

EXHIBIT C  Page 7 of 16



Message Center

Please call our support team at 
(614) 918-2031 or (877) 818-2637

or visit us online at
NationwideEnergyPartners.com

$ 58.04

$ 58.04

NED0926F  AUTO  5-DIGIT 43068
7000000609 00.0002.0233 609/1

ANEMGOBPFLDIBLCICK
AJEFPIFDFPLPKEMALK
AMJKKFNCOJCJJIFIIK
APCOMNPNCGAJMHEDIK
DDDDDDDLDLDLDDDDLL

AAAAFTFTFATADFADTATTTFTTDTFATDAFFTTAFFFFDADTDDFATDFFTTTFTTDFDDDFTD

DFFTFATAFTAAFFFFDDDTTFDADAAFTTFFFFAAFTDFFDATDTTATFTFDTFDTATTAAFTD

NATIONWIDE ENERGY PARTNERS
PO BOX 183009
COLUMBUS, OH 43218-3009

Sep 26, 2017 Oct 13, 2017 124796

10131700000000001247960000000058040

$ 25.76 $ 26.08 $ 6.20

ELECTRIC WATER COMMUNITY CHARGES

ACCOUNT #: 124796
CYNTHIA WINGO

8249 TRIBUTARY LN

ON BEHALF OF YOUR COMMUNITY, 
CREEKSIDE
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Thank you for your patronage. Prompt 
payment is greatly appreciated.
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Never worry about missing a bill and save paper by 
signing up for paperless billing! You'll receive an 
email notification the moment your bill is available 
online when you sign up through "My Account" at 
NationwideEnergyPartners.com. It's convenient for 
you and benefits the environment! You can also 
sign up for Autopay to waive your security deposit 
and enjoy the ease of paying your bill automatically 
every month. Have peace of mind knowing you will 
never miss a payment!

Billing Summary

Previous Balance

Payments

Balance Forward/Carry Over

Customer Charge

NEP Energy Discount

Electric Usage

Water Usage

Sewer Usage

Stormwater Charges

Common Area Electric

Common Area Water

TOTAL AMOUNT DUE ON OCT 13, 2017 $58.04

EXHIBIT C  Page 9 of 16



Message Center

Please call our support team at 
(614) 918-2031 or (877) 818-2637

or visit us online at
NationwideEnergyPartners.com

$ 55.40

$ 55.40

NED1026B  AUTO  5-DIGIT 43068
7000000649 00.0003.0254 649/1

ANEMGOBPFLDIBLCICK
AJEFPJFDFPLPDCJBLK
AMBKKHKAOOAOJKJAMK
ADOMCPMPNJDHACJIGK
DDDDDDDLDLDLDDDDDL

FFFATAFAAADTDTDAAFDAFTFTDFAFTDDFDAATTTDDDFFTFFTFDTTTTTATFDFFATADFA

DFFTFATAFTAAFFFFDDDTTFDADAAFTTFFFFAAFTDFFDATDTTATFTFDTFDTATTAAFTD

NATIONWIDE ENERGY PARTNERS
PO BOX 183009
COLUMBUS, OH 43218-3009

Oct 26, 2017 Nov 13, 2017 124796

11131700000000001247960000000005544

$ 25.14 $ 26.06 $ 4.20

ELECTRIC WATER & SEWER COMMUNITY CHARGES

ACCOUNT #: 124796
CYNTHIA WINGO

8249 TRIBUTARY LN

ON BEHALF OF YOUR COMMUNITY, 
CREEKSIDE
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Thank you for your patronage. Prompt 
payment is greatly appreciated.
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Never worry about missing a bill and save paper by 
signing up for paperless billing! You'll receive an 
email notification the moment your bill is available 
online when you sign up through "My Account" at 
NationwideEnergyPartners.com. It's convenient for 
you and benefits the environment! You can also 
sign up for Autopay to waive your security deposit 
and enjoy the ease of paying your bill automatically 
every month. Have peace of mind knowing you will 
never miss a payment!

Billing Summary

Previous Balance

Payments

Balance Forward/Carry Over

Customer Charge

NEP Energy Discount

Electric Usage

Water Usage

Sewer Usage

Stormwater Charges

Common Area Electric

Common Area Water

TOTAL AMOUNT DUE ON NOV 13, 2017 $55.40

EXHIBIT C  Page 11 of 16
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