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INTRODUCTION

On March 14, 2017, Dayton Power and Light Compd®§&L), DPL Inc., Staff of the
Public Utilities Commission of Ohio, and thirteether Signatory Parties or Non-Opposing
Parties filed an Amended Stipulation and Recommimfa(Amended Stipulation). Thereafter,
beginning on April 3, 2017 and concluding on Agil, 2017, the Commission conducted an
evidentiary hearing on the Amended Stipulation.e Técord evidence presented at the hearing
establishes that the Amended Stipulation is theéyerbof serious bargaining among capable and
knowledgeable parties; will create significant d@ador customers and, as a package; is in the
public interest; and does not violate any regulatorinciple or practice. As a whole, the
Amended Stipulation is just and reasonable, andrdowgly, should be approved.

The arguments of the Parties opposing the Amendigdi&ion do nothing to change
that fact. Indeed, those Parties failed to intaedany evidence that the Amended Stipulation
violates important regulatory principles or praetic and, as a package, does not benefit
ratepayers and the public interest. They cannthe@gconomic development and job retention
provisions will benefit the public interest in Ohiallowing Ohio to remain competitive in the
global market, which will translate into the retentof facilities and jobs in Ohio. In fact, in
many instances, the economic development incentofesvhich some of the Parties now
complain are of the same or similar substance thase very same Parties obtained for
themselves in other Commission proceedings.

Therefore, for the reasons discussed in its IniBalef as well as herein, Kroger
respectfully requests that the Commission adoptagmiove the proposed Amended Stipulation

filed on March 14, 2017.

1 Joint Exhibit 1.



1. LAW AND ARGUMENT

A. L egal Standard

The Commission has established and used the foltpwiiteria in evaluating whether a

stipulation is reasonable:

1. Is the settlement a product of serious bargainingoray capable,
knowledgeable parties?

2. Does the settlement, as a package, benefit ratepapd the public interest?

3. Does the settlement package violate any importagtlatory principle or
practice?

Here, the evidence establishes that the Amendeguail&tion satisfies these factors and thus is
reasonable.

B. The Settlement Does Not Violate Any I mportant Requlatory Principles or
Pr actices.

In its initial post hearing brief, the Office ofdlDhio Consumers’ Counsel (OCC) argued
that the Settlement includes financial inducemémas are not supported by regulatory practices
and principles. Specifically, OCC alleges that in Section IV bétAmended Stipulation, DP&L
provides financial inducements to Signatory or N@wposing Parties in exchange for their
support, which do not meet the requirements ofiticachl economic development arrangements
and violates Section 4905.33, Revised Cbdgimilarly, Wal-Mart Stores East, LP, and Sam’s
East, Inc. (collectively, Walmart), in its initidrief, argues that “specific benefits” under the

Amended Stipulation are discriminatory and the Ecoic Development Rider (EDR) does not

2 |n the Matter of the Application Seeking Approvalhio Power Company’s Proposal to Enter into afiliafe
Power Purchase Agreement for Inclusion in the PoRerchase Agreement RideCase No. 14-1693-EL-RDR,
Opinion and Order at 48-49 (March 31, 2016).

3 OCC Brief at 45.
4 OCC Brief at 46-47.



require recipients to create new jobsAs more fully discussed below, OCC's and Walnsart’
arguments fail because they are unsupported byetterd and are contrary to Ohio law and
Commission policy and precedent.
1 The Amended Stipulation Provides for Economic Development and
Job Retention in Accordance with Ohio Law and Commission Policy
and Precedent.

OCC argues that the economic development provistomsained in Section IV of the
Amended Stipulation are not supported by regulapwagtice or principl8. This argument fails,
however, because economic development provisionanirelectric security plan (ESP) are
expressly authorized and the Commission previohas/approved similar provisions on several
occasions.

Section 4928.143(B)(2)(h)(i), Revised Code, prositigat an “electric distribution utility
may implement economic development, job retentaond energy efficiency programs, which
provisions may allocate program costs across afisels of customers of the utility and those of
electric distribution utilities in the same holdiegmpany system.” OCC does not appear to
dispute that economic development and job retemi@mvisions can be a part of an ESP, but
instead seems to create a requirement that just mloieexist in the law. OCC argues that the
Amended Stipulation must fail because it does nandate the creation afewjobs’ OCC,
however, fails to point to any such requiremerfaction 4928.143, Revised Code.

By the clear language of the statute, joleation mandates are not a prerequisite to

approving economic development or job retentiongmms® Rather, the statute expressly

® Walmart Brief at 8-10.

® OCC Brief at 45.

" OCC Brief at 39.

8 SeeSection 4928.143(B)(2)(h)(i), Revised Code.



enumerates “job retention” programs. Section I\¥haf Amended Stipulation promotes retaining
jobs in Ohio by large Ohio employets.DP&L witness Schroder explained that the EDR is
“designed to promote Ohio’s ability to create aaetain jobs. Not only will the EDR assist those
businesses in retaining and hiring employees, leretwould also be a multiplier effect in that
those employees will support local business&s.’Notably, Section 4928.143(B)(2)(h)(i),
Revised Code, contains no reference to any oteiotaCommission rule providing additional
criteria for economic development or job retenfowagrams as part of an ESP.

Additionally, Walmart provides no analysis or eamte of how economic development
and job retention provisions in an ESP are discratary. It is axiomatic that an Ohio statute
expressly permitting an electric distribution yili (EDU) to implement an economic
development and job retention programs in an E®Rataalso violate the state policy.

The economic development and job retention promsimcluded in Section IV of the
Amended Stipulation are not only in accord with ©haw, they are also in accord with
Commission policy and precedent. Like this ESRecdse Commission in Duke Energy Ohio’s
(Duke) ESP Case (Case Nos. 11-3549-EL-SSO, etappyoved a stipulation where Duke
offered economic development incentives to varipagies™ Notably, OCC was a signatory

party to the stipulatiof?

° The Ohio Business Incentive is only available tisibesses that are headquartered in Ohio. Theresbould a
business move its headquarters to another statéadnd retain those jobs in Ohio, that businessila no longer
qualify for the Ohio Business Incentiv&eeJoint Exhibit 1, Amended Stipulation at Sectior{d)(a)(iii).

10 SeeDirect Testimony of Sharon R. Schroder at 12:173:4 (March 22, 2017) (DP&L Exhibit 3) (Schroder
Testimony).

™ n the Matter of the Application of Duke Energy ®lor Authority to Establish a Standard Service edff
Pursuant to Section 4928.143, Revised Code, irFten of an Electric Security Plan, Accounting Magitions
and Tariffs for Generation ServicEase Nos. 11-3549-EL-SSO, et al., Opinion anceOati22 (Nov. 22, 2011).

121d., Stipulation at 44 (Oct. 24, 2011).



Further, the Commission also recently approved wanaaker credit provision in Ohio
Power Company’'s (AEP Ohio) power purchase agreen{ftA) stipulation providing
automakers with a $10/MWh credit for all KWh conqtion above the customer baseline
consumptiort> The Commission in its order approving the stipatanoted “that the automaker
credit is intended to encourage economic developimenreating an incentive for automakers to
use or locate their manufacturing facilities withitis state.** In approving that portion of the
AEP Ohio PPA stipulation, the Commission neithguieed automakers to create jobs, nor did it
specifically require automakers to retain jobs. e TBommission specifically approved the
economic development provision as an “incentive” uee or locate their automaker
manufacturing facilities in Ohib’

OCC witness Haugh even testified that incentivescirtain customers on a per kWh
basis, similar to the $0.004/ kWh economic develepnincentive in the Amended Stipulatitn,
have been previously approved by the CommisSio@CC witness Haugh acknowledged that
the Commission previously has approved settlememts$aining various types of payments to

parties, including cash paymenfs Furthermore, OCC has been a signatory partytteseents

13 In the Matter of the Application Seeking Approvaldhio Power Company’s Proposal to Enter into afiliafe
Power Purchase Agreement for Inclusion in the PoRrchase Agreement RideCase Nos. 14-1693-EL-RDR et
al., Stipulation at 11 (December 14, 2015).

% In the Matter of the Application Seeking Approvaldhio Power Company’s Proposal to Enter into afiliafe
Power Purchase Agreement for Inclusion in the PoRugrchase Agreement RideZase Nos. 14-1693-EL-RDR, et
al., Opinion and Order at 84 (March 31, 2016).

4.
6 Amended Stipulation at 9.
' Tr. Vol. Ill at 627:23-18.

8Tr. Vol. Ill at 628:6-22; 630:4-1%eeln the Matter of the Application of Ohio Edison Qmany, The Cleveland
Electric llluminating Company, and The Toledo Edistompany for Authority to Provide for a Standaeh&ce
Offer Pursuant to R.C. 4928.143 in the Form of deckic Security PlanCase No. 14-1297-EL-SSO, Opinion and
Order (March 31, 2016) and Fifth Entry on Reheafidgtober 12, 2016).
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in other cases where the settlement allowed f@& ratluctions and direct payments to certain
groups®®

The economic development and job retention promgicontained in Section IV of the
Amended Stipulation are expressly authorized bytiG@eel928.143(B)(2)(h)(i), Revised Code.
Accordingly, the Commission should approve the ecaoo development and job retention
provisions of the Amended Stipulation without magition.

2. The Economic Development Payments Made Under the Economic
Development Fund are to Offset Costs Associated with the Amended
Stipulation and Rate Design M odifications.

OCC also alleges that the Amended Stipulation’snBoac Development Grant Fund
(Section V of the Amended Stipulation) violates t8et 4905.33, Revised Code, as providing
rebates to individual customers in favor of theipport of the Amended Stipulatiéh. OCC's
arguments are wholly unsupported by the record.

OCC witness Kahal agreed that the Amended Stiulagtates that the parties or non-
opposing parties are supporting or agreeing nobgpose the Amended Stipulation as a
package’t Mr. Kahal also agreed that the Amended Stiputai® more favorable than the
Application?? and acknowledged as improvements many favoratdlactins to charges or

elimination of certain rider§ Mr. Kahal also agreed that the Amended Stiputapoovided

several other benefits over the term of the Appiica including a shorter terff.

¥ Tr. Vol. Ill at 630:20 — 633:235eeln the Matter of the Fuel Adjustment Clauses foluBtus Southern Power
Company an Ohio Power Comparet al., Cases Nos. 09-872-EL-FAC, et al., Opirdod Order at 25-26, 31-32
(February 23, 2017) (Global Settlement Order).

2 OCC Brief at 47.

ZLTr. Vol. Il at 735:4-8.

2 ppplication (October 11, 2016) (Application).
2Tr. Vol. Ill at 735:9 — 736:5.

2 Tr. Vol. Ill at 736:22 — 738:11.



Further, the economic development payments providesection V(c) of the Amended
Stipulation are expressly intended to be “partialfiset the costs of this [Amended] Stipulation
and rate design modification$>” By the express terms of the settlement, the pagsnare not
special rates or rebates in violation of Sectio®383, Revised Code, as alleged by OCC.
Walmart similarly alleges that the economic deveiept payments under the Economic
Development Grant Fund are discriminatfty.Walmart does not, and cannot, point to any
record evidence to establish that these rate desgglifications are discriminatory.

The Commission has on numerous occasions permigesd mitigation mechanisms.
Recently, in the global settlement resolving selvesaes between AEP Ohio and customers, the
Commission approved one-time aggregate rate migatredits or bill credits to Signatory
Parties that were negatively impacted by rate desiganges to offset increases from an EDU’s
application and/or settlemefit. OCC was also a signatory party to the stipulationtaining the
rate mitigation credits or bill credits to offseicreases to customers that were negatively
impacted by rate design modificatiocfisDP&L’s Amended Stipulation provides for similate
mitigation credits to partially offset costs impdseipon customers due to rate design
modifications. Therefore, because rate mitigatisechanisms in the form of payments or bill
credits is an accepted regulatory practice, Sedtiohthe Amended Stipulation does not violate
Section 4905.33, Revised Code, or any regulatoactime or principle. Accordingly, the

Amended Stipulation, including Section V, shoulddpproved without modification.

% Joint Exhibit 1, Amended Stipulation at 11 (emp&asided); Tr. Vol. Ill at 739:1-21.
% Walmart Brief at 9.

%" Global Settlement Order at 25-26, 31-32.

Tr. Vol. 111 630:20 - 632:3.



3. The Economic Development Provisions in Sections IV and V of the
Amended Stipulation Will Benefit Ohio Customers and are in the
Public Interest.

Economic development in DP&L'’s service area willdsanced by the provisions of the
Amended Stipulation. OCC admits that “increasedrgbs to non-residential customers will
likely be passed on to residential customers thnobigher priced goods and servicé$The
rate mitigation and economic development incenpirarisions of the Amended Stipulation help
to offset the potential increased costs to commkistomers throughout Ohio, which in turn
promotes job retention and creation, and the raimvent of dollars in Ohio facilitie®.

Although OCC argues that the economic developmeecgntives and payments do not
require the Signatory or Non-Opposing Parties kéegithe incentive to create new jobs, OCC
ignores the benefits of job retention and reduaesdscof goods and services compared to higher
electric prices without the incentives and payme®&C also ignores the fact that in order to
qualify for the Ohio Business Incentive, businessest retain their headquarters in the State of
Ohio3* OCC further ignores the fact that the entitiealifying for the economic development
incentives are large employers in the state of Ol8ach incentives will assist those employers
in retaining jobs and remaining competitive in tjlebal marketplace, as well as incentivize

them to reinvest in the state of Ohio.

1. CONCLUSION

The proposed Amended Stipulation filed on March 2@17 is just, reasonable, and in
the public interest. It also clearly satisfiesthliee criteria of the PUCQO'’s analysis for apprgvin

settlements as it is the product of serious banggiamong the parties; will create significant

29 OCC Brief at 39.
% SeeTr. Vol. Il at 256:2 — 256:12
31 Joint Exhibit 1, Amended Stipulation, Section IYg)(iii) at 10.
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benefits for customers, as a package; is in théqunberest; and does not violate any regulatory
principle or practice. Accordingly, for the foregg reasons, Kroger respectfully requests that
the Commission adopt and approve the Amended S&tipual that was submitted for its

consideration in this proceeding.

Respectfully submitted,

/sl Angela Paul Whitfield
Angela Paul Whitfield (0068774)
Carpenter, Lipps & Leland LLP
280 N. High Street, Suite 1300
Columbus, Ohio 43215
Telephone: 614.365.4100
Fax: 614.365.9145
paul@carpenterlipps.com

(willing to accept service by email)

Counsel for The Kroger Company
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