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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke ) Case No. 16-1096-EL-WVR
Energy Ohio, Inc. for a Waiver. )

APPLICATION FOR REHEARING
BY
COMMUNITIES UNITED FOR ACTION,
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL,
AND PRO SENIORS, INC.

This case involves a request — by the utility viiifphest rate in the state for
disconnecting electric residential consumers fampayment — to nullify the rights of
thousands of Ohioans to be personally notifiedetteic service is to be disconnected for
nonpayment. The Public Utilities Commission of @fiPUCO”) requires electric
utilities to provide residential consumers withpgarson notice on the day their service is
to be disconnected for nonpayménif the customer (or an adult consumer) is not at
home, electric utilities must attach a written petio the customer’'s home in a
conspicuous place prior to disconnectfon.

The in-person notice requirements are essent@lstomers and their families
because the requirements provide them with a tasbast opportunity to avoid
disconnection of electric service. And in-persoiige is important in ascertaining
whether shutting off the electricity could causegtc consequences for consumers in the

home.

! See OCC Motion to Intervene and Objections (June D46} at 11.
2 Ohio Adm. Code 4901:1-18-06(A)(2).
*1d.



Duke Energy Ohio, Inc. (“Duke”) seeks to avoid cdyimgy with the in-person
notification requirements in the PUCO'’s rules. téasl, Duke wants to use text messages
and/or automated telephone calls (“robocalls”)dtfy residential electric customers
whose homes are equipped with advanced meterirggindicture (“advanced meters”)
that their electric service is about to be termeédat This would apply to nearly all Duke
residential electric custometsWith the waiver, Duke could utilize the remote
disconnection function of its advanced meters scahnect residential electric customers
for nonpayment by remote control, without makingspaal contact with customets.

On March 8, 2017, the PUCO issued a Finding ané&Qf®rder”) in this case.
The Order approved Duke’s waiver request, as & pitegram to begin May 1, 2017 and
end on May 1, 2019, unless the PUCO orders othefwis

Communities United for Action, the Office of the BIConsumers’ Counsel, and
Pro Seniors, Inc. (collectively, “Consumer Part)ddé this Application for Rehearing of
the PUCO'’s Order. The PUCQO'’s Order is unjust, aso@able, and unlawful in the
following respects:

1. It was unlawful and unreasonable for the PUCOnd that text messages

and robocalls, which consumers might not receigasttute reasonable
prior notice of disconnection under R.C. 4933.122.

2. It was unlawful and unreasonable for the PUCO fwraye the waiver
without retaining the in-person notice requiremf@ntconsumers who do

* See Application for a Waiver by Duke Energy Ohio, IiftApplication”) (May 13, 2016); Amended
Application for a Waiver by Duke Energy Ohio, IiftAmended Application”) (July 22, 2016). Duke did
not explain the reason for amending the Application

> As of October 15, 2015, only about 105 Duke restidécustomers have traditional meters, rathen tha
advanced metersSee In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of a Grid
Modernization Opt-Out Tariff and for a Change in Accounting Procedures Including a Cost Recovery
Mechanism, Case No. 14-1160-EL-UNC, Hearing Transcript at Bbaddition, approximately 400 other
residential customers may still have traditionater® Seeid. at 48-49.

® See Application at 1-2; Amended Application at 1.
"Order at 9.



not have telephone service or whose telephone nuinstexl in Duke’s
records is no longer in service.

3. It was unjust and unreasonable for the PUCO toaygpthe waiver
despite the weight of the record showing that mesédential consumers
in Duke’s service area are likely to lose theictie service because of
the reduced consumer protections in the Order.

4. It was unjust and unreasonable for the PUCO toidepustomers of the
protection of reasonable notice of disconnectiorafowvo year period
under a pilot program.

The PUCO should abrogate the Order as request&bhyumer Parties.
The grounds for this Application for Rehearing se¢forth in the accompanying
Memorandum in Support.

Respectfully submitted,

/s/ Noel M. Morgan

Noel M. Morgan (0066904), Counsel of Record
Senior Attorney

Legal Aid Society of Southwest Ohio LLC

215 E. Ninth St.

Cincinnati, Ohio 45202

Telephone: 513-362-2837
nmorgan@Iascinti.org

(Willing to accept service by e-mail)
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke) Case No. 16-1096-EL-WVR
Energy Ohio, Inc. for a Waiver. )

MEMORANDUM IN SUPPORT

INTRODUCTION

This case is about whether Ohioans in Duke’s senéuitory will keep
consumer protections that include receiving persooice of disconnection on the day
service is scheduled to be disconnected for nonpaynirhis important consumer
protection should not be lost even for a couplgezirs while the PUCO studies the
impact.

Ohio Adm. Code 4901:1-18-06(A)(2) requires elec¢tgas, and natural gas
utilities to provide a residential customer withgarson notice on the day the customer’s
service is to be disconnected for nonpaymenthdfdustomer is not at home, the utility
must give the in-person notice to an adult consuahére premises. If neither the
customer nor an adult consumer is at home, thigyutilust attach written notice to the
premises in a conspicuous location before discdmueservice.

The rule is meant to give residential consumers-faeface contact with
personnel from the utility on the day service id#&disconnected for nonpayment. This
affords residential consumers whose electric semg@bout to be disconnected one last
opportunity to keep their utility service on by niaka payment and/or payment

arrangements. Personal notice also provides theramity for the consumer to inform



the utility of any serious health or safety isstieg may be exacerbated by the
disconnection of service.

Duke sought to eliminate this basic consumer ptimtedor those Ohioans in its
service territory who have advanced mefeBuke apparently sought the waiver to take
advantage of “technologies that enable remote disections of electric service..”.”
Consumers paid for these technologies through Buk@art grid project.

Under Duke’s proposed remote disconnection procesglential consumers
would receive the 14-day disconnection notice negliunder Ohio Adm. Code 4901:1-
18-06(A). Consumers would also receive a ten-dsgotinection notice by mail, a text
or phone message two business days before disdammend a text or automated phone
message on the day of disconnectidrDuke proposed to send a one-time bill insert
informing customers of the change in prockss.

In their filings in this proceeding, Consumer Restidentified numerous problems
with the proposed alternative to in-person notiG@nsumer Parties noted that granting
the waiver will undermine critical consumer proteos because the notice provisions
Duke proposed are inadequate and fail to complly ®tio law and PUCO precedént.

In addition, consumers would likely be harmed bseaihe number of residential
customers whose service will be disconnected wikedly increase, due to advanced

meters making it easier for Duke to disconnectiseV Consumer Parties also pointed

® See Application at 4.

°1d. at 2.

%1d. at 5-6.

"1d. at 5.

12 See Consumer Parties Initial Comments at 3-9.
Y eeid. at 7-9.



out that Duke’s application lacked supporting doeuntation regarding the effectiveness
of the proposed alternatives to in-person notifizat’ And Consumer Parties noted that
the PUCO Staff's comments do not provide a valisidéor Duke’s proposaf

On March 8, 2017, the PUCO issued the Order inghse. The Order rejected
all the arguments by Consumer Parties and appribnediternative customer notice
proposed by Duke. The waiver will be in effectipegng May 1, 2017 and will continue
until May 1, 2019 or until otherwise ordered by #gCO*®

As discussed below, the PUCO'’s Order unlawfully anceasonably found that
Duke’s proposed disconnection process constite@sonable prior notice of
disconnection under R.C. 4933.122. In additioa,@nder unreasonably approved the
waiver despite the weight of the record showing the number of disconnections of
residential customers for nonpayment in Duke’siserarea would increase. The Order
also unreasonably takes away residential custorabitty to make last-minute payments
and/or payment arrangements to avoid disconneotiom identify health and safety
issues that may be exacerbated as a result ofgbenshection. The PUCO should

abrogate the Order.

. STANDARD OF REVIEW
Applications for rehearing are governed by R.C.3190. The statute allows that,
within 30 days after issuance of a PUCO order, ‘aarty who has entered an

appearance in person or by counsel in the procgeday apply for rehearing in respect

“Seeid. at 16-17.
15 Consumer Parties Reply Comments (September 2) 20B57.
% Order at 9.



to any matters determined in the proceeding.” Gores Parties are intervenors in this
proceedind, and participated by filing objections, commentd aply comments.

In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omtiger specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute
also provides: “If, after such rehearing, the cossin is of the opinion that the original
order or any part thereof is in any respect urpnstnwarranted, or should be changed,
the commission may abrogate or modify the samesrafise such order shall be

affirmed.” As shown herein, the statutory standardbrogate the Order is met here.

.  RECOMMENDATIONS

A. It was unlawful and unreasonable for the PUCO tdind that text
messages and robocalls, which consumers might n&aeive, constitute
reasonable prior notice of disconnection under R.CG4933.122.

R.C. 4933.122(A) prohibits disconnection of a resithl customer’s electric
service for nonpayment unless “[rJeasonable pradice is given to such consumer....”
In implementing this statute, the PUCO has deteethihat reasonable notice includes
the requirement that an electric utility must makeattempt to notify the customer in
person, at the customer’s residence:

On the day of disconnection of service, the utitiynpany shall
provide the customer with personal notice. If¢thetomer is not at
home, the utility company shall provide personalagto an adult
consumer. If neither the customer nor an adulsoorer is at home,

the utility company shall attach written noticethe premises in a
conspicuous location prior to disconnecting service

" Consumer Parties’ motions to intervene were grhimtéhe Order, at 3.
18 Ohio Adm. Code 4901:1-18-06(A)(2).



In-person notice is necessary because any otheratfypotice does not ensure that
the customeactually receives the final notice to avoid disconnection of vitearic
service. As the PUCO previously stated, “Withoetsonal notification, or the display of
notice, it is possible thaustomersmay be unaware of the pending disconnection, or
may believe that the lack of service is the resutif an outage”**

Despite this finding in a previous case, the PUGQrder eliminated this
essential consumer protection for Duke’s residéntiatomers. The process allowed by
the Order is not reasonable prior notice, and thuslawful under R.C. 4933.122(A).

A robocall two business days before disconnectrahan the day service is to be
disconnected — what the PUCO allowed instead ofdqaired personal notice — is not a
reasonable substitute for in-person notice on #yead disconnection. The Order does
not require that the customer actualkgeive the call before disconnection may occur.
The Order contains no provision for in-person reticcase customers do not have an
answering machine or voice mail. A customer whesdeot receive the message that
service is about to be disconnected will not berawéthe need to act immediately.

Many customers have also become accustomed torftgangion robocalls or
deleting them from answering systems without listgrio them. Robocalls are used by a
wide range of interests, including pollsters, bdllectors, candidates for public office,
telemarketers, and con artists, among many otheodocalls have come to be viewed as
an annoyance, and many consumers hang up on rtdyogabre them, or delete them

from answering systems the instant they recogmeeall is a robocall.

1911 the Matter of the Application of Duke Energy Ohio, Inc. for a Waiver of Certain Sections of the Ohio
Administrative Code for SmartGrid Pilot Programs, Case No. 10-249-EL-WVR, Entry (June 2, 2010y at
(emphasis added).



Further, the PUCO ignored the fact that customave libeen victimized by scams
involving imposters claiming to be from a util#§. The imposter will call a customer and
threaten disconnection unless the customer paysihaster. Consumers — including
Duke’s residential customers — have been advisetbrrespond to such calls, and to
contact law enforcement agencies insteaecause of this, customers might ignore the
robocalls from Duke and lose their electric servi€rike has provided no answer for this
concern with its proposal.

The process approved in the Order is not reasompatalenotice as required by
R.C. 4933.122(A). Thus, the Order is unlawful.eTRIUCO should abrogate the Order
and deny Duke’s waiver request.

B. It was unlawful and unreasonable for the PUCO tapprove the waiver

without retaining the in-person notice requirementfor consumers who do

not have telephone service or whose telephone numbisted in Duke’s
records is no longer in service.

The Order does not address those instances wreeceishomer does not have a
working telephone number to be contacted regardisgpnnection of electric service. It
should.

Many consumers in Ohio do not have telephone seréacording to the Federal
Communications Commission (“FCC”), 96.3 percenDbioans had telephone service as

of September 2018. In other words, 3.7 percent of Ohioans had reptebne service of

D see, e.g., “Attorney General DeWine Warns of Utility Scam®fess Release (July 26, 2013) (available
at http://www.ohioattorneygeneral.gov/Media/News-RsksJuly-2013/Attorney-General-DeWine-
Warns-of-Utility-Scamy

21 5ee “Fraud Alert!” (https://www.duke-energy.com/ohio/billing/fraudalesy).

% Universal Service Monitoring Report, 2016 (relehdanuary 13, 2017) at 51 (Table 6.8) (available at
https://www.fcc.gov/general/federal-state-joint-bibanonitoring-reports

6




any kind — from landline, wireless, or any othenrse®® The phoneless rate for Ohioans
making less than $10,000 per year is nearly dothiglestate percentage — 6.5 percent of
these consumers do not have a pifdmdthough the FCC does not have data specific to
Duke’s service territory, it is logical that therpentage of Duke residential customers
who do not have phones is similar to the statewateentage.

Thus, approximately 3.7 percent of Duke residemti@ttric customers would not
receive the text messages or phone calls warnerg that their electric service is about
to be disconnected, because they do not have phdimespercentage may be much
higher for the poorest of the poor among Duke’stele customers. But the Order does
not require Duke to make an in-person visit tohtbhmes of customers who do not have
phone service on the day electric service is tdibeonnected.

In addition, the telephone number Duke has orfditesome customers may no
longer be in service. The customer’s telephonésEmay be disconnected, or the
customer’s number may be changed, shortly bef@eléctric service became subject to
disconnection. But the Order does not require Ookaake an in-person visit to the
homes of customers who no longer have a workirgpkeine number on the day electric
service is to be disconnected.

The PUCO-approved alternative to in-person notidee@homes of consumers
without phone service on the day service is toibeathnected is inadequate notification
under R.C. 4933.122(A). Itis also an unreasonsibtestitute for in-person notice at such

customers’ homes on the day service is to be dssxiad.

B Seeid. at 46.
% Seeid. at 51 (Table 6.8).



The PUCOQO'’s Order is unlawful and unreasonable. HUEO should abrogate
the Order.
C. It was unjust and unreasonable for the PUCO to prove the waiver
despite the weight of the record showing that moreesidential consumers

in Duke’s service area are likely to lose their etdric service because of
the reduced consumer protections in the Order.

In allowing Duke to disconnect consumers’ elecseevice without in-person
notice on the day of disconnection, the PUCO urrealsly ignored the weight of the
record showing that more consumers would be disacted for nonpayment in Duke’s
service territory. This was unreasonable.

Duke claimed that the waiver would not increaseniinaber of “eligible”
disconnectiong> But Consumer Parties showed that the waiver wiikidy increase the
number ofactual customers whose electric service is disconnecteddnpayment. In
opposing the waiver request, the Consumer Pagfesred to actual sworn testimony
that AEP Ohio customers with advanced meters dangliksconnected for nonpayment
at a significantly higher rate than AEP Ohio cuséosnwho have traditional metéfs.

The Consumer Parties cited the testimony of OC@Gesi James D. Williams In
the gridSMART Phase 2 ca$e There, Mr. Williams compared data regarding the
number of consumers disconnected for nonpaymehgeifPhase 1 area (where
consumers have advanced meters) with the numhsemsiumers disconnected for

nonpayment data for the rest of AEP Ohio’s sertecatory (where there are no

% See Order at 2.
% Consumer Parties’ Initial Comments (August 19, &t 5-6.

27| n the Matter of the Application of Ohio Power Company to Initiate Phase 2 of Its gridSMART Project
and to Establish the gridSMART Phase 2 Rider, Case No. 13-1939-EL-RDR.

8



advanced meter$§. Mr. Williams noted that between June 1, 2015 liag 31, 20167
AEP Ohio disconnected 135,872 residential custorfioensonpayment’ Of that
number, 40,299 were residential customers in tres®@h ared

Therefore, Mr. Williams showed, approximately 2pefcent of AEP Ohio
customers disconnected for nonpayment were in tiasd®1 are¥¥ AEP Ohio
residential customers who have advanced metersresgrgpproximately ten percent of
the 1.3 million residential customers in AEP Ohisésvice territory° Hence, 29.7
percent of disconnections for nonpayment in AEPoGlservice territory were in the
area where only ten percent of AEP Ohio’s customesile. As the Consumer Parties
noted, these customers are also the only residlenstomers in AEP Ohio’s service
territory who have advanced metdtsThe disconnection data provided by the Consumer
Parties was actual data, supplied in a publiclylabke document by the utility.

Duke, on the other hand, provided only unsubsttettiatatistics regarding the
cancellation of service disconnections where comgameceive day of disconnection
texts or robocallsn addition to the day of disconnection vist. This information was

unverified, and thus the PUCO should have rejeitted

28 AEP Ohio serves customers in 61 of Ohio’s 88 desnt

29 AEP Ohio’s waiver became effective August 1, 201Gase No. 13-1938-EL-WVR, Entry (March 18,
2015) at 13.

30 Case No. 13-1939-EL-RDR, Direct Testimony of JaBeW®Villiams (July 22, 2016) at 19, citirig the
Matter of the Annual Report of Service Disconnections for Nonpayment Required by Section 4933.123,
Revised Code, Case No. 16-1224-GE-UNC, Ohio Power Company’soRgdune 30, 2016).

#d. at 20.

21d.

Bd.

3 Consumer Parties’ Initial Comments at 6.

% Amended Application at 2, n. 7.



The experience so far with AEP Ohio’s disconnecpidot program is that
installation of advanced meters inexorably leadsrtancrease in the number of
residential customers who are disconnected. The#owtion of advanced meter
technology and curtailment of personal customeiceain the day of disconnection
makes it possible to disconnect more customergayahan were previously
disconnected. Eliminating the important consuntetgztion of in-person notice on the
day of disconnection will only exacerbate the gitbraby making it easier for Duke to
disconnect residential customers.

Reducing consumer protections for residential custs who have advanced
meters will lead to an increase in the number sidential customers who will lose their
electric service. It was unjust and unreasonai¢hie PUCO to eliminate the in-person
notice for residential customers with advanced nset&dhe PUCO should abrogate the
Order and deny Duke’s request for waiver of theenson notice requirement.

D. It was unjust and unreasonable for the PUCO to éprive customers of the

protection of reasonable notice of disconnection fa two year period
under a pilot program.

The PUCO approved Duke’s waiver as a pilot progranbegin May 1, 2017 and
end May 1, 2019, unless the PUCO rules otherwidaude asks for an extension of the
pilot.3® But AEP Ohio’s disconnection pilot is scheduledhd on August 1, 2017 — just
three months after Duke’s pilot is to begin. Tla¢adbeing gathered through AEP Ohio’s
pilot should be available shortly thereafter.

However, wedo know that consumers in the Phase 1 area cover@&dEByOhio’s

pilot program are being disconnected from theicteie service at a much higher rate

3¢ Order at 9.

10



than consumers who are not in the pilot prograndis@issed above. Thus, it was unjust
and unreasonable for the PUCO to approve a pitdDédke that will reduce consumers’
protection against disconnection for the next twarg. The PUCO should have waited
until all the results from AEP Ohio’s pilot progrdmve been gathered.

The PUCO should not subject Duke residential custsrto the increased

likelihood that they will lose their electric secel. The Order should be abrogated.

V. CONCLUSION

Consumers have paid hundreds of millions of dollaruke’s smart grid. The
advanced meters installed during the smart grigeptonake it easier for Duke to
disconnect customers’ electric service for nonpaywme&lectric service may now be
disconnected by remote control rather than by senDuke personnel to consumers’
homes. Ironically, Duke’s customers have paid lgdar technology that could
circumvent consumer protections found in the PUGissonnection rules.

The PUCO-approved process for notifying Duke’s cors that their service
will be disconnected for nonpayment is a poor stuistfor the consumer protections in
R.C. 4933.122 and the PUCOQO'’s rules. The PUCOQO’sstetis unjust, unreasonable, and

unlawful. To protect consumers, the PUCO shouldgdte the Order.

11
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