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On October 26, 2016 in these cases, the PubligiegilCommission of Ohio
(“PUCO” or “Commission”) issued Decisiohthat will cost Ohioans $19.75 million for
energy efficiency profits to their utility, over bwyears. Duke convinced the PUCO to
reverse its May 2015 Ordenuling that consumers would not have to pay aeshar
savings incentive to Duke Energy Ohio, Inc. (“Dukisr its energy efficiency/peak

demand reduction (“EE/PDR”) program. In its MayL300rder the PUCO held that

! Case No. 14-457-EL-RDR, Second Entry on Rehedfugober 26, 2016) (“Second Entry on
Rehearing”); Case No. 15-534-EL-RDR, Opinion ande€d(October 26, 2016) (“O&QO”) (collectively,
“Decisions”).

2 Case No. 14-457-EL-RDR, Finding and Order (MayZM,5) (“May 2015 Order”).



Duke was prohibited from using banked savirtgsdetermine whether it is entitled to a
shared savings incentive from its EE/PDR program.

The catalyst for changing the PUCO’s May 2015 Owdas a Partial Settlemént
negotiated only between Duke and PUCO Staff — witlloe intervening parties. And
the catalyst for the Partial Settlement reversiggNlay 2015 Order was not based on the
record in the proceeding, but the fact that theninof the order prevented Duke from
amending its portfolio plan under SB 31(Hence, the intervening parties, which
represented all customer classes, were deniedop@tonity to negotiate the shared
savings (profits) amount they ultimately would becked to pay. The PUCQO’s approval
of the Partial Settlement denied the interveningig@stheir statutory right to protect their
interests in PUCO proceedings under R.C. 4903.221.

OCC files this Application for Rehearing of the Bons® The PUCO's
Decisions are unjust, unreasonable, and unlawfuthi®following reasons:

Assignment of Error 1: The PUCQO’s Decisions areti@y to the Ohio Supreme

Court’s admonition iTime Warner AxSagainst excluding entire customer

classes from settlement discussions. The PUCOd&sMg that Duke’s customer
classes were not “purposely” excluded from setti@ndéscussions is against the

% Banked savings are energy efficiency savings ak geemand reduction amounts that were achieved in
excess of the statutory EE/PDR requirements andhwhiay be applied toward achieving the energy
efficiency or peak demand reduction requirementsiure years.SeeR.C. 4928.662(G).

* Case Nos. 14-457-EL-RDR and 15-534-EL-RDR, Stifteand Recommendation (January 6, 2016)
(“Partial Settlement”). At hearing, the PartiattBament was admitted into the record as Joint BixAi.
Tr. Vol. 1 at 331.

®|d. at 192, 260-261. Second Entry on Rehearing aO&® at 15.

® This Application for Rehearing is filed pursuamtR.C. 4903.10 and Ohio Adm. Code 4901-1-35. OCC
seeks rehearing only of the PUCQ'’s approval ofthdial Settlement. OCC does not seek rehearitigeof
PUCO-approved reductions to the amount Duke wilecdbfrom customers. O&O at 16-17. OCC agrees
that the expenses identified by the PUCO StaffaseCNo. 15-534 were inappropriate for collectiamfr
customers. Although the Partial Settlement waslfih both cases, the PUCO has not consolidated the
cases, and in fact issued separate decisions imwtheases. Because OCC is seeking rehearinglythoa
PUCQO's decision regarding the Partial Settleme@CGs filing a single application for rehearingtiath
cases.

" Time Warner AxS v. PUC(996), 75 Ohio St. 3d 229.



manifest weight of the evidence, violating R.C. 399,and deprives customers
of their right to meaningful intervention under R4903.221.

Assignment of Error 2: The PUCO unreasonably detexdhthat the Partial
Settlement was the product of serious bargainifige record shows that
intervenors were excluded from any serious negotiatconcerning the Partial
Settlement (which increases what consumers pagrfergy efficiency), and
could offer only non-substantive changes to thdéi&#&ettlement. Thus, the
PUCO'’s Decisions violate R.C. 4903.09.

Assignment of Error 3: The PUCO unreasonably detexcththat the signatory
parties, i.e., only Duke and the PUCO Staff, repnésliverse interests. Duke
represents itself and the record shows that the®8Gff considers itself to be a
“neutral arbitrator.” Hence, the customers’ inggseare not represented among
the two signatory parties who agreed to increasa wbnsumers pay for energy
efficiency. The PUCOQ'’s Decisions are not suppoltgdhe record in these cases
and thus violate R.C. 4903.09.

Assignment of Error 4. The PUCO unreasonably datexdhthat the Partial
Settlement benefits the public interest and conssim&he PUCO unreasonably
determined that a “compromise” whereby customeysamaexorbitant amount of
shared savings (profits) that Duke would not otheeweceive, combined with
Duke’s agreement not to pursue future shared sayngfits, alleviates the risk to
customers of having to pay significantly more s savings profits for energy
efficiency. The PUCO also unreasonably relied aiikéds assertions regarding
the amount of the profits it could collect from tarsers for energy efficiency.

Assignment of Error 5: The PUCO unlawfully deteredrthat the Partial
Settlement does not violate any important regujapoinciples or practices.
Representatives of all customer classes were exdlfrdm negotiations that
resulted in the Partial Settlement that will inaea&harges to customers. Hence,
the Partial Settlement violates regulatory prinespset forth by the Ohio Supreme
Court inTime Warner AXS

For the reasons more fully explained in the attddiiemorandum in Support, the

PUCO should abrogate its Decisions insofar as dpgyove the Partial Settlement.
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MEMORANDUM IN SUPPORT

INTRODUCTION

In its May 2015 Order, the PUCO ruled that Duke gs@ so-called banked
savings to meet the EE/PDR benchmarks under Owiodiat Duke cannot use banked
savings to charge its customers the shared safpngfit) incentive under the settlement
in Case No. 10-2326-EL-RDR The PUCO found that the shared savings profit
incentive “is designed to motivate and reward thigyfor exceeding energy efficiency
standards on an annual basis. As the mandatetiinaric rises every year, Duke must
continue to find ways to encourage energy efficyglic The PUCO determined that a
large bank of accrued savings would diminish Dukedtivation to push energy

efficiency programs in following yearf§8. The PUCO ruled that “in order for the structure

8 May 2015 Order at 5.
°1d.
94,



to continue to serve as a true incentive for Dukexceed the benchmarks, the
Commission finds the banked saving cannot be usddtermine the annual shared
savings achievement levef” The May 2015 Order was just and reasonable and
protected consumers from paying more unneedediptofDuke.

But while the May 2015 Order was on rehearihthe PUCO Staff (which had
not formally participated in the 14-457 case) negetl a settlement that would allow
Duke to have a shared savings incentive in the atafu$19.75 million total for 2013
and 2014. The negotiations took place over a twotimperiod, beginning October 20,
2015 and ending December 30, 2619ntervenors, who represented all of Duke’s
customer classes in the cases, were not invitady®f the negotiation$. On December
30, 2015, Duke and the PUCO Staff sent the intemeea “draft” settlement documehit.
Duke and the PUCO Staff made clear, however, thamhadifications could be made to
the substantive portions of the Partial Settlemeintluding the $19.75 million in shared
savings that the excluded customer classes woulddagred to pay under the Partial
Settlement?

Despite these facts, the PUCO issued its Decigippsoving the Partial

Settlement. The PUCO ruled that the Partial Settlg met the three prongs of the test

d.

2 puke filed an application for rehearing of the @rdegarding the shared savings issue on Juned18, 2
¥ SeeOMA Ex. 18.

14 SeeTr. Vol. 1 at 103-104, 267, 296; OCC Ex. 3 (Gorzalestimony) at 8, 10; OMA Ex. 15.

' SeeOMA Ex. 21.

16 SeeOCC Ex. 3 (Gonzalez Testimony) at 9.



for PUCO approval of partial settlemenfsAs discussed herein, the PUCO’s Decisions
are unjust, unreasonable, unlawful, and againstidnafest weight of the evidence. The

PUCO should abrogate its approval of the Partittlé®eent in the Decisions.

Il. STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3190. This statute provides
that any party may apply for rehearing on mattexsaed by the PUCO within 30 days
after an order is issued. An application for relmgamust be written and must specify
how the order is unreasonable and unlawful.

In considering an application for rehearing, thed@Jmay grant the rehearing
requested in an application if “sufficient reasbarefore is made to appeat.”If the
PUCO grants rehearing and determines that its asderjust or unwarranted, or should
be changed, it may abrogate or modify the offieBtherwise, the order is affirmed.
Under R.C. 4903.10(B), the PUCO is limited on relmgato granting or denying a
“matter[] specified in such application [for rehieay].”

OCC meets the statutory conditions applicable tagslicant for rehearing

pursuant to R.C. 4903.10 and the requirementseoPthCO’s rule on applications for

" The criteria adopted by the PUCO in evaluatingeseents are: (1) Is the settlement a product boss
bargaining among capable, knowledgeable partiésthié regard, the PUCO considers whether the
signatory parties to the stipulation representréetyaof diverse interestséeln the Matter of the
Application of Columbus Southern Power Company@hib Power Company, Individually and, if Their
Proposed Merger Is Approved, as a Merged Compaaiieftively, AEP Ohio) for an Increase in Electric
Distribution RatesCase No. 11-351-EL-AIR, et al., Opinion and Or(@ecember 14, 2015t 9)); (2)
Does the settlement, as a package, benefit ratepagd the public interest?; and (3) Does theesa#ht
package violate any important regulatory principlgractice?SeeConsumers’ Counsel v. Pub. Util.
Comm’n (1992), 64 Ohio St.3d 123, 126.

18R.C. 4903.10.
9¥9d.
29,



rehearing OCC is a party to these cases and actively jjgatied in both. Thus, OCC
may apply for rehearing under R.C. 4903.10. Th€PWhould determine that OCC has
shown “sufficient reason” to grant rehearing onnhegters specified below and should

abrogate its approval of the Partial Settlemeirisiiecisions.

.  ERRORS

Assignment of Error 1. The PUCQO’s Decisions are aurary to the Ohio
Supreme Court’s admonition in Time Warner AxS against excluding entire
customer classes from settlement discussions. TREICO's finding that
Duke’s customer classes were not “purposely” exclad from settlement
discussions is against the manifest weight of theidence, violating R.C.
4903.09, and deprives customers of their right to eaningful intervention
under R.C. 4903.221.

The Ohio Supreme Court has stated that it has &gcancerns” regarding the
PUCO adopting partial settlements arising fromlaetient meetings that exclude entire
customer classéd. The PUCO also has stated that “no particularornet class may be
intentionally excluded from negotiation%®”

Although the intervening parties were not invitedahy of the settlement
meetings that led to the Partial Settlement indleses, the PUCO found that they were
not “purposely” excluded from negotiatioffs The PUCO gave two reasons. First, the
PUCO stated that “[a] proposed settlement was edif¢éo the intervening parties and they

were given an opportunity to respond before theustion was ultimately filed®

21 SeeOhio Adm. Code 4901-1-35.
22 Time Warner AxS75 Ohio St. 3d at 234, n. 2

% n the Matter of the Application Seeking ApproviaDhio Power Company’s Proposal to Enter into an
Affiliate Power Purchase Agreement for Inclusioriia Power Purchase Agreement Rjdease No. 14-
1693-EL-RDR, et al., Opinion and Order (March 301&) at 53.

2 Decisions at 11.
3.



Second, the PUCO concluded that “hearings regattmgtipulation were
rescheduled due to a joint request by all of thiigmto continue having settlement
negotiations.?® The evidence, however, does not support the PS€@iclusions.

First, the evidence shows that Duke and the PUGH &Id four settlement
meetings that led to the Partial Settlement. Tiséivas on October 20, 2015 and the last
three on December 28, 29, and 30, 2815 addition, the evidence shows that other
“informal” communications between Duke and the PUSI@ff during that timefram@.
As the PUCO Staff stated in its reply brief: “Thdeegthy meetings were the formal
meetings that took place between Staff and Dukassel and substantive experts; it
does not account for the informal communicatiora thok place between counsel.
Those meetings also do not account for the timertddy each signatory party internally
to contemplate and discuss the terms presentelebypiposing party?®

Yet, while Duke and the PUCO Staff were having formaetimgs, “informal”
communications, and internal meetings concerniegttared savings incentive that
customers would pay over the course of that twotmperiod, neither contacted any of
the customer classes to invite them to participatieervenors were not made aware of
the negotiations until after a settlement agreernadtbeen reached between Duke and
the PUCO Staff. And as part of that settlemenkdand PUCO Staff agreed to a non-

negotiable $19.75 million shared savings chargaistomers.

%1d.

*" OMA Ex. 18.

2 pPUCO Staff Reply Brief (May 13, 2016) at eealso Tr. Vol. | at 246, 290.
29 PUCO Staff Reply Brief at 4 (footnotes omitted).



This is exactly the type of exclusionary negotiasidhat the Ohio Supreme Court
has determined to be “contrary to the commissiaoe@otiations standard In re
Application of Ohio Edison to Change Filed Scheddite Electric Servicezase No. 87-
689-EL-AIR (Jan. 26, 1988) at 7, and the partitlement standard endorsed in
Consumers’ Counsel v. Pub. Util. Com{1992), 64 Ohio St. 3d 123, 125-126, 592
N.E.2d 1370, 1373% There is absolutely no doubt that, over the aofswo months,
Duke and the PUCO Staff intended only to negotiateveen themselves, to customers’
detriment.

Second, the email accompanying the “draft” settieimeas not an invitation to
negotiate. Instead, the email asked intervenolet 8UCO Staff counsel know “whether
your client has an interest in being a signatomypa® The document itself was not a
framework for negotiations, but instead was a ce@tepstipulation and recommendation.
These facts, plus the extraordinarily brief amaafrtime given to intervenors to decide
whether to join the agreement (four business dags the holiday¥) that Duke and the
PUCO Staff had taken months to negotiate, showitibatvenors were presented with a
“take it or leave it” ultimatum. There was nothingintentional about that.

Third, when “negotiations” with the intervenosgreheld three weeks after the
Partial Settlement was filed, Duke and the PUCGX tade clear that no modifications

could be made to the substantive portions of théa@PSettlement® This included the

30 Time Warner AxS75 Ohio St. 3d at 234, n. 2
31 OMA Ex. 21.

32 Intervenors were notified of the Partial Settlem@nemail sent during the mid-afternoon of Decembe
30", which was a Wednesday. Thursday was New Years Eriday was New Year's Day, followed by
Saturday and Sunday, providing the intervenorstheil experts only until noon the next Wednesday
(January 6) to respond regarding signing the se¢tié agreement.

33 SeeOCC Ex. 3 (Gonzalez Testimony) at 9.



$19.75 million in shared savings that customersld/pay>* The $19.75 million was the
most important aspect of the Partial SettlementHerintervenors, including OCC. Yet,
Duke and the PUCO Staff precluded the intervenergigs from negotiating on the
shared savings amount that customers would beddocpay.

The PUCO's finding that the hearing on the PaBettlement was rescheduled at
the intervenors’ request to permit negotiationsfiso consequence. Rescheduling the
hearing to allow parties to negotiate does not ghdhe critical fact that after the
settlement was filed, Duke and the PUCO Staff weselutely unwilling to negotiate the
most crucial term — the $19.75 million shared sgsiamount that only Duke and the
PUCO Staff had decided customers would be requrgady. Indeed, the record shows
that the hearing was rescheduled due to severat othjor, complex proceedings in
progress at the time involving many of the pariethese cases, as described in OMA
Exhibit 21.

The manifest weight of the evidence shows that@wctistomer classes (indeed,
all customer classes) were intentionally excluded frioennegotiations. The PUCQO’s
findings to the contrary are thus unjust and uroeaile. Further, the PUCO'’s findings
violated R.C. 4903.09. That statute requires tHE® to make findings of fact based on
the record of the proceedings. Here, the PUCQuiriigs are contrary to the record, and
are thus unlawful.

Further, the exclusionary negotiations over thei&lgettlement violated R.C.
4903.221 by denying customers their right to megfinntervention in these cases.

Duke and the PUCO Staff held numerous meetingo#drat communications that did

34 Sedd.



not include the intervenors, but should have. éagl¢he PUCO acknowledges that the
intervening parties were excluded from negotiatidmg appears to justify the exclusion
as not being done “purposely.” Intent, howevenreevant when exclusionary
settlement negotiations impede parties’ abilityneaningfully represent their interests.
The denial of the parties’ right of meaningful intention under R.C. 4903.221 is the
same, whether purposeful or not.

Moreover, the PUCO Staff has stated that it acts‘@gutral arbitrator®® An
arbitrator, accordin@lack’s Law Dictionaryis a “neutral person who resolves disputes
between parties...3®* Hence, the “negotiations” were conducted betveeatility
representing its own interests and a “neutral pevelao resolves disputes between
parties.” There was no notice to, or representatip anyone having an adverse interest
to Duke’s interest (i.e., the interest of custorjers

The PUCOQO’s conclusion that intervenors were nantionally excluded from the
negotiations that resulted in the Partial Settlenseonlawful, unjust, unreasonable, and
against the manifest weight of the evidence. THE® should abrogate its approval of

the Partial Settlement in the Decisions.

% Tr. Vol. | at 246,
% Black’s Law Dictionary, Tenth Edition at 127.



Assignment of Error 2: The PUCO unreasonably deternmed that the Partial
Settlement was the product of serious bargainingThe record shows that
intervenors were excluded from any serious negotieins concerning the
Partial Settlement (which increases what consumeysay for energy
efficiency), and could offer only non-substantiveltanges to the Partial
Settlement. Thus, the PUCO’s Decisions violate R.@903.09.

In the Decisions, the PUCO found that the Part&ti@&ment was the result of
serious bargaining. The PUCO reached this conclusion based soleth@fisignificant
compromises made by both Duke and Staff that wasa$ult of several meetings over a
three-month spar®® The PUCO, however, ignored the fact that theritsteors were not
included in the negotiations where these “compresfiisvere discussed. Intervenors
were invited to sign on to the Partial Settlementy @fter the substantive portions of the
Partial Settlement were agreed upon between DutérenPUCO Staff.

The Ohio Supreme Court has been particularly coreckabout the integrity and
openness of the negotiation process in PUCO pratged In Time Warner AxShe
Court expressed the basic principle that settlemegotiations be inclusive, rather than
exclusive. In that case, the utility negotiatethwiarious parties to the proceeding, as
well as the PUCO Staff, but excluded the utilitympetitors from the negotiatioffs.

By expressing “grave concerns” regarding the exchay settlement discussions in that
case, the Court recognized that the involvemeth@PUCO Staff is not a substitute for

the actual participation of customer classes irotiations.

%7 Decisions at 11.
8.

39 SeeOhio Consumers’ Counsel v. Pub. Util. Comm1i1 Ohio St. 3d 300, 320; 2006-Ohio-5789, P85;
856 N.E.2d 213, 234 (remanding the issue of disahikity of side agreements to a stipulation).

40 Time Warner AxS75 Ohio St. 3d at 234, n. 2.



Here, the record shows that once Duke and the PBtafdhad reached
agreement on the substantive portions of the P&witlement, they were unwilling to
compromise with intervenors regarding the matgraations of the settlement, and in
particular the $19.75 million in shared savingsegivo Duke. As discussed above, the
December 30, 2015 email accompanying the Partilefeent was not an offer to
negotiate. Further, the intervenors could notorably protect their interests under the
arbitrary and exceptionally short timeline Duke @inel PUCO Staff set for response.
Although Duke and the PUCO Staff negotiated for tmanths, the intervenors were
given less than four business days to review thtteseent, to discern how the $19.75
million in shared savings was derived, and to raddo the PUCO Staff and Duke about
signing the settlement. This is not a reasonaileuat of time, especially because half
the period given for response was during the hgtida

In order for a Partial Settlement to be the restiferious bargaining, both
signatory and non-signatory parties should hawarapportunity to negotiate. For
example, the PUCO has looked at whether there mereerous meetings involving
signatory and non-signatory parties, and whetheresmeetings were held without the
utility present* The settlement negotiations must be open andpeasest’”> Such is not
the case here.

The evidence in these cases shows that once DukénaiPUCO Staff reached

agreement on settlement terms on December 30, B4 primary provision of the

settlement — the $19.75 million dollars that custasrwould pay for shared savings for

*1 See In the Matter of Applications of Ohio Power @any and Columbus Southern Power Company
Case Nos. 10-2376-EL-UNC, et al., Opinion and O(@&cember 14, 2011) at 35.

21d.

10



2013 and 2014 — was not open to negotiation. EnedP Settlement thus was not the
product of serious bargaining.

The Partial Settlement fails to meet the first grohthe PUCO’s test for
approving settlements. By finding otherwise, th#®’s Decisions are contrary to the
record in these cases, and thus violate R.C. 4903[@e PUCO should abrogate its
approval of the Partial Settlement in the Decisions

Assignment of Error 3: The PUCO unreasonably detenined that the

signatory parties, i.e., only Duke and the PUCO St§ represent diverse

interests. Duke represents itself and the recorchews that the PUCO Staff
considers itself to be a “neutral arbitrator.” Hence, the customers’ interests
are not represented among the two signatory partiewho agreed to increase

what consumers pay for energy efficiency. The PUC® Decisions are not
supported by the record in these cases and thus Vate R.C. 4903.09.

In the Decisions, the PUCO found that Duke andPb€O Staff represent
diverse interest® The PUCO erred on this point. Duke, of courspresents its own
interests, including the interests of its sharebidd The PUCO Staff believes it
represents everyone, including utilittdsHence, the parties to the Partial Settlement are
a utility and the PUCO Staff, which also represéhésinterests of the utility. This is not
the type of diversity of interests that is a tegtatto serious bargaining occurring.
Outside of the Partial Settlement, however, ared®s wariety of customer classes who
will be required to pay the shared savings incentoivDuke. Those parties oppose the
Partial Settlement.

Settlements should represent a robust mixturetefests. Customers should be
well-represented among the signatory parties tarernhat serious bargaining has truly

occurred. Because of the exclusionary negotiatibaistook place in these proceedings,

3 Decisions at 11.
“Tr. Vol. | at 246.

11



there are no signatories to the Partial Settlewdiotrepresent customer classes. The
Partial Settlement thus lacks diverse interests.

The record in this proceeding does not supporPld€QO’s conclusion that the
Partial Settlement involved a diversity of intesesHence, the PUCO’s Decisions are
contrary to the record in these cases, and viRtaie 4903.09. The Decisions are unjust,
unreasonable, and unlawful, and should be abrogated

Assignment of Error 4. The PUCO unreasonably detenined that the
Partial Settlement benefits the public interest andconsumers. The PUCO
unreasonably determined that a “compromise” wherebycustomers pay an
exorbitant amount of shared savings (profits) thaDuke would not otherwise
receive, combined with Duke’s agreement not to pute future shared
savings profits, alleviates the risk to customersfdnaving to pay significantly
more in shared savings profits for energy efficienc The PUCO also
unreasonably relied on Duke’s assertions regardinthe amount of the profits
it could collect from customers for energy efficieny.

The PUCO found that the Partial Settlement setveptiblic interest and benefits
customers. The PUCO claimed the Partial Settlemggmesents a compromise between
Duke and the PUCO Stalff that “alleviates the rigidt customers would pay
“significantly more” than the $19.75 million Dukeowld receive from customers through
the Partial Settlemefit. The PUCO’s conclusion is unreasonable.

The PUCO unreasonably relied on Duke’s assertiegarding the amount of
shared savings profits it could collect from custosn Duke claimed that it could collect
as much as $55 million from customers for suchi8 But Duke’s claim was
overstated. In fact, the record shows that Dukelevbkely collect nothing in shared

savings for 2013 and 20%4.That is because Duke had not met the statutarghrearks

5 Decisions at 13.
*®1d.
*7SeeOCC Ex. 3 (Gonzalez Testimony) at 12-14.
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for EE/PDR savings during those ye&tsUnder the May 2015 Order, Duke thus would
collect no shared savings profits because it coatduse banked savings to receive a
shared savings incentive.

And, under the May 2015 Order, Duke could not wesgkbd savings to achieve a
shared savings profit incentive for 2015 and 20I6e situation regarding Duke’s
inability to use banked savings for shared savjmgposes was clear under the May 2015
Order. There was no need for certainty, as the ®9@gests’

Further, the $19.75 million is an exorbitant amooinghared savings profits for
consumers to pay when compared to Duke’s prograts cé®CC witness Gonzalez
testified that the $19.75 million in shared savifg®vides Duke with an exorbitant
incentive payment for less than stellar effGft.Mr. Gonzalez noted that the $19.75
million in profits Duke would collect from consunserepresents an average of 38 percent
of program spending- Mr. Gonzalez stated that this is exorbitant reativ electric
distribution utilities nationwide that do not owerneration assef$. Such utilities
generally receive from one to seven percent of mogspending Mr. Gonzalez’
testimony was not refuted by witnesses supportiegRartial Settlement or undermined
at hearing.

In addition, the PUCO erred by finding that thetRaSettlement benefitted

consumers and the public interest because resolotithe banked savings issues would

“1d.

“9Second Entry on Rehearing at 12; O&O at 13.
¥ OCC Ex. 3 (Gonzalez Testimony) at 15.

*d.

°?|d. at 15-16.

**|d. at 16.
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avoid protracted litigation. Obviously, with thapplication for rehearing and the
probability of future appeals, the protracted &tign continues. In reality, the only effect
of the Partial Settlement was to shift the burdkeimitiating the rehearing requests and
future appeals from Duke to the intervening parties

The PUCO'’s determination that the Partial Settleinsernves the public interest
and benefits customers is not supported by thedandhese cases. The Partial
Settlement gives Duke $19.75 million of consumeneofor shared savings profits
when absent the Partial Settlement, consumery elld have paid nothing. The
Partial Settlement thus does not meet the secatadion for PUCO approval of partial
settlements. The PUCO should abrogate its appudvak Partial Settlement in its
Decisions.

Assignment of Error 5: The PUCO unlawfully determined that the Partial

Settlement does not violate any important regulator principles or practices.

Representatives of all customer classes were exchatifrom negotiations that

resulted in the Partial Settlement that will increase charges to customers.

Hence, the Partial Settlement violates regulatory finciples set forth by the
Ohio Supreme Court inTime Warner AxS.

OCC argued that because of the exclusionary nafufree negotiations in these
cases, the Partial Settlement violates importaqilatory principle of inclusive
settlement discussion$.Based on its conclusion that the intervenors weteexcluded
from negotiations, the PUCO rejected OCC’s argument

But as discussed above, the PUCO’s conclusion wasedus because
intervenors representing customer classes werede@! And when intervenors were

finally invited to settlement discussions, Duke &dCO Staff would accept no

> OCC Brief at 14-15See als®CC Ex. 3 (Gonzalez Testimony) at 22.
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substantive changes to the Settlement on the téb#ace, the PUCO’s rejection of
OCC'’s argument is also erroneous.

The Partial Settlement violates the important ratuury principle (and practice)
that all customer classes be included in negotiatidContrary to the PUCQO’s
determination, the Partial Settlement failed thedtprong of the PUCOQO's test for
reviewing stipulations, when the settlement incegasharges to consumers without any
broad-based representatives of consumers signingetiiement. The PUCO should

abrogate its approval of the Partial Settlememihé&Decisions.

IV.  CONCLUSION

Under the Partial Settlement in these cases, Obiadhpay $19.75 million more
for energy efficiency (in profits to Duke) that theere not required to pay by the
PUCO’s May 2015 Order. The PUCO'’s later approvadhe Partial Settlement was
unjust, unreasonable, and unlawful. The Decisammgravene Ohio Supreme Court
directives and PUCO policies that prohibit exclydentire customer classes from
settlement negotiations. In addition, there wasungport in the record for the PUCO’s
determination that the Partial Settlement met lineet-prong test for approving partial
settlements.

OCC has shown sufficient reason to grant reheanitigese cases. The PUCO
should abrogate its approval of the Partial Se#latnm its Decisions and protect

consumers from paying more for energy efficiency.
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