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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Edison Company, The Cleveland Electric)
llluminating Company and The Toledo ) Case No. 14-1297-EL-SSO
Edison Company for Authority to Provide)
a Standard Service Offer Pursuant to R.Q.
§ 4928.143 in the Form of an Electric )
Security Plan. )

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
AND THE NORTHWEST OHIO AGGREGATION COALITIONAND TH E

NOAC COMMUNITIES INDIVIDUALLY

The Office of the Ohio Consumers’ Counsel (“OCQG1) ghe Northwest Ohio
Aggregation Coalition and the NOAC Communities Widlially (‘NOAC”) file this
application forrehearing to protect 1.9 million consumers from, the PUCOnhdtar
charging consumers hundreds of millions of dotasupport its financially challenged parent,
FirstEnergy Corp., and/or its unregulated generaifiiate, FirstEnergy Solutions. This so-
called credit support may ultimately be a baildidfliate-owned power plants akin to the
proposal that was halted in April by Federal EnéRggulatory Commission (“FERC").
Consumers will pay a t least $612 million dolleaad perhaps up to more than $1 billion)
but not for the electricity that they use. Instéael money they need for their families
can be used to subsidize FirstEnergy’s unreguigeeeration affiliate - FirstEnergy
Solutions over three years through a Credit SupRider (aka “Rider DMR" or “Credit
Support Rider”). That plan was approved by the Rullilities Commission of Ohio

(“Commission” or “PUCQ?”) in its Fifth Entry on Releng, issued October 12, 2016.

! This application for rehearing is authorized unideZ. 4903.10 and Ohio Adm. Code 4901-1-35.



In its Fifth Entry on Rehearing, the PUCO approweid modifications, the Third
Supplemental Stipulation establishing an eight gésotric security plan (“ESP) for
FirstEnergy. Under the PUCO modified ESP IV Firstkgy will collect $204 million per
year from customers for three years (plus potéyn&amore years) through the Credit Support
Rider starting January 1, 2017. The PUCO'’s OctdReR016, Entry on Rehearing was

unreasonable and unlawful in the following respects

ERRORS

ASSIGNMENT OF ERROR NO. 1: The PUCO erred by firglthe stipulated ESP is
more favorable in the aggregate than a Market Rffer (“MRO”). In particular the
PUCO erred in evaluating the quantitative benefithe ESP and concluding that those
guantitative benefits outweigh those of an MRO.

A. The PUCO unreasonably and unlawfully failed emsider the
delivery capital recovery rider revenues as quiatiié costs to
customers under an ESP, causing the ESP coststnuers to be
understated. The PUCO failed to base its findindacts
contained in the record in this proceeding, cogttarR.C.
4903.09.

B. The PUCO unreasonably and unlawfully failed aosider the
distribution modernization rider as a quantifiabtest to customers
under an ESP, causing the ESP costs to customkes to
understated. The PUCO failed to base its findindacts
contained in the record in this proceeding, cogttarR.C.
4903.09.

ASSIGNMENT OF ERROR NO. 2: The PUCO erred by approvthe Credit Support
Rider in violation of Ohio law, including R.C. 4938 and 4928.143.

A. The PUCO approved an unlawful transition charge.

B. The Credit Support Rider does not meet the requstandards for
distribution infrastructure and modernization iaiives.

C. The Credit Support Rider does not meet the rements of an economic
development provision as required under R.C. 19B8B)(2)(i).



ASSIGNMENT OF ERROR NO. 3: The PUCO erred in apprg the Credit Support
Rider because the rider could result in unlawfoksrsubsidization and affiliate abuse
between FirstEnergy and its unregulated affilialesgling to higher costs to customers.

ASSIGNMENT OF ERROR NO. 4: The PUCO erred by urildby and unreasonably
ordering that Credit Support Rider revenues shbaléxcluded from the Significantly
Excessive Earnings Test. The PUCQO'’s Order viol&&dl 4928.143(F), which requires
the PUCO to consider if any “adjustments” relatedhie Utility's ESP caused
significantly excessive earnings.

ASSIGNMENT OF ERROR NO. 5: The PUCO violated R4603.09 in making its
decisions without findings of fact supported by taeord, in the following respects.

A. The PUCO found that an incentive is needed fouthigy to invest in grid
modernization.

B. The PUCO found that sufficient protections ar@liace to ensure that
effective and efficient use of funds provided terdmcome customers,
making competitive bidding procedures unnecesdattyisatime.

ASSIGNMENT OF ERROR NO. 6: The PUCO erred in firglthat the “Modified Third
Supplemental Stipulation” that includes the PUC@¥&t Credit Support Proposal
passed the second prong of the settlement testigetadoes not benefit customers or
the public interest.

A. The PUCO's reliance on R.C. 4928.143(B)(2)(hatohorize the Credit
Support Rider harms customers and is not in théqunberest.

B. The Credit Support Rider harms customers amatisn the public interest
because it is an expensive solution to an oveedtask.

C. The PUCO authorized the Credit Support Ridehwab many open issues
such that it will harm consumers and not be ingielic interest.

D. Exclusion of the Credit Support Rider revenuest SEET harms
consumers and is not in the public interest.

ASSIGNMENT OF ERROR NO. 7: The PUCO erred in firglthat the Modified Third
Supplemental Stipulation with the PUCO Staff's Gr&lipport Proposal passed the third
prong of the settlement test because the Settlem@ates important regulatory
principles and practices.

A. The Credit Support Rider does not comply with R4€928.02.

B. The Credit Support Rider is an unlawful subsidy.



C. The Credit Support Rider is an unlawful transitararge.

ASSIGNMENT OF ERROR NO. 8: The PUCO erred wheound that charges
authorized by R.C. 4928.143(B)(2)(h) cannot be traesd to violate R.C. 4905.22.

ASSIGNMENT OF ERROR NO. 9: The PUCO erred by appmg Rider GDR because
it harms consumers, and is not in the public irstere

ASSIGNMENT OF ERROR NO. 10: The PUCO erred in artgthat the cost of the
Economic Load Response Program Rider credits shmutbllected from all customers
instead of a portion ($5 per credit) being colldctelely from GS and GP customers.

ASSIGNMENT OF ERROR NO. 11: The PUCO erred in dateing that FirstEnergy
may withdraw its ESP long after it has been appiced after hundreds of millions of
dollars have been collected from customers.

The reasons in support of this application foeseing are set forth in the
accompanying Memorandum in Support. The PUCO shgnalat rehearing and abrogate

or modify its Entry on Rehearing as requested bCONOAC.
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APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL AND THE

INTRODUCTION

The Public Utilities Commission of Ohio (“PUCQO”)lshas the ability in this
proceeding to protect 1.9 million Ohioans from paymassive subsidies to FirstEnergy
(“FirstEnergy” or “Utilities”)? in the name of credit support. The credit suppalit
require FirstEnergy consumers to pay $612 millisardhe next three years or more than
$1 billion over five years. It is not for the elgcity that they use. Instead it can be used
to subsidize FirstEnergy Corp or its unregulatedegation affiliate in any way they see
fit.

This is simply another unnecessary bailout fortEimgrgy which is in its present
state due to its poor business decisions regartimggneration fleet. But customers
should no longer be subsidizing the power plan®luib’s electric utilities. Both the
Ohio Revised Code and recent Supreme Court desistoow that such a subsidy is

clearly unlawful.

2 FirstEnergy refers to Ohio Edison Company, Thev€lind Electric llluminating Company and The
Toledo Edison Company.



In 1999, the Ohio General Assembly approved Sdgidit8 (“S.B. 3”) that
replaced cost-based regulation for generation othpetitive markets. The fundamental
premise behind S.B. 3 is that retail customers lshoot now be asked to protect Ohio
electric utilities from competitive generation merkisks or losses. FirstEnergy is now
wholly responsible for whether it is in a compestiposition in the generation market.
FirstEnergy's generation should not now be subsitizy consumers. Subsidies are
harmful to a competitive market. Instead, consursbmild receive the benefits of
historically low competitive market pricing as t@#io General Assembly intended in
1999.

The Office of the Ohio Consumers’ Counsel (*OCCQipddahe Northwest Ohio
Aggregation Coalition and the Individual Commursti&NOAC?”), on behalf of Ohio’s
residential energy consumers, submits this apphcdor rehearing on the PUCQO’s Fifth
Entry on Rehearing. Because the PUCQO'’s decisidateid Ohio law and the policy

underlying the law, we seek this rehearing.

Il. STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3190. The statute permits
“any party who has entered an appearance in persioy counsel in the proceeding” to
apply for rehearing in respect to “any matters aeteed in the proceeding.”
Applications for rehearing must be filed withinrtlyidays of the PUCO'’s orders.

Both OCC and NOAC filed motions to intervene irstproceeding, 2014, which
were granted by Entry dated December 1, 2014. O@ICHCC/NOAC also filed
testimony regarding FirstEnergy's electric secylgn (“ESP”). OCC and NOAC

actively participated in the evidentiary hearingl aehearing process.



R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or grouaswhich the applicant considers the
order to be unreasonable or unlawful.” AdditionaBhio Adm. Code 4901-1-35(A)
states: “An application for rehearing must be agoanied by a memorandum in support,
which shall be filed no later than the applicationrehearing.”

In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omtitéer specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute
also provides: “[i]f, after such rehearing, the eoission is of the opinion that the
original order or any part thereof is in any respegust or unwarranted, or should be
changed, the commission may abrogate or modifgdnee; otherwise such order shall be
affirmed.” The statutory standard for abrogatingiegoortions of the Opinion and Order
and modifying other portions are met here. The PW$BaQuld grant and hold rehearing
on the matters specified in this Application forn@aring, and subsequently abrogate or
modify its Fifth Entry on Rehearing.

ASSIGNMENT OF ERROR NO. 1: The PUCO erred by finding the stipulated ESP
is more favorable in the aggregate than a Market Ria Offer (‘“MRQ”). In

particular the PUCO erred in evaluating the quantitative benefits of the ESP and
concluding that those quantitative benefits outweilg those of an MRO.

The PUCO found that the modified ESP IV "considgitihe entire record of this
proceeding"” is more favorable in the aggregate thararket rate offetOn its
guantitative evaluation, the PUCO concluded thatntiodified ESP IV was more

favorable in the aggregate than an MRO by $51.lianif The PUCO ruled that two

® Fifth Entry on Rehearing at 160.
*1d. at 163.



costly charges (Credit Support Rider -$600 milliBger DCR $915 million) should be
excluded from its analysis because the chargeditalg to be recovered under a
hypothetical MRO application.” The PUCO was wrorRRehearing should be granted.

A. The PUCO unreasonably and unlawfully failed to onsider the
delivery capital recovery rider revenues as quantifible costs to
customers under an ESP, causing the ESP costs tstamers to
be understated. The PUCOfailed to base its finding on facts
contained in the record in this proceeding, contrary to R.C.
4903.09.

In conducting the ESP v. MRO analysis, the PUCGsictered quantitative
factors.The PUCO (in the earlier phase of this proceedingyluded that the costs of the
distribution capital recovery rider (Rider DCRInd the costs of a distribution rate case
should be considered substantially equal and rethfseen the ESP v. MRO analysis.
ThePUCO relied solely upon its previous findings ie firstEnergy ESP Ill casésThe
PUCO erred by relying upon general conclusionsfacis outside the record in this
proceeding, contrary to R.C. 4903.09. The PUCO atgeasonably andnlawfully
ignored specific record evidence in this proceednagticularly with respect tddCC
Witness Effron’s analysis of FirstEnergy's overagags on the distribution portiof the
Utility's business.

OCC Witness Kahal calculated that Rider DCR (fstribhution cost recovery)
would cost customers approximately $915 millionrcwed above the current Rider DCR

over the eight-year term of FirstEnergy’s ESfnd yet, the PUCO disregarded these

® Rider DCR is intended to compensate the Utiliiieghe costs of additions to plant in service caed
above the plant included in their base rates, réwwmer expense.

® Opinion and Order at 119.

"Id. at 119, citing FirstEnergy ESP Ill Case, Opinand Order (July 18, 2013) (sic) at 55-56; Entry
Rehearing (Jan. 30, 2013) at 22-23.

8 OCC/NOPEC Ex. 11 at 23-24 and 11A (Kahal Secomp®mental Direct and Kahal Errata).

4



charges to customers -- calling it a “wash”-- witesonducted the MRO v. ESP test,
relying on its prior ruling in a previous FirstEggrESP case.

OCC/NOPEC Witness Kahal testified that a genesumption that the DCR is a
wash, does not hold true in this case for two kegsons. First, all three utilities are
potentially substantially over-earning for disttilon utility service, as shown in OCC
Witness Effron’s analysi$In the Utilities’ base rate cases, in which utiligrnings are
comprehensively reviewed, any exceasnings would serve as an offset for the new
distribution costs that FirstEnergy would collduiough increases to Rider DCR.

Second, Rider DCR includes a stale 10.5 percemtrrein equity (and percent
overall return) that was set in a 2007 rate cake.cbst of capital hadeclined
substantially since 2007, when these returns wetre & new base rate case would set the
current cost of capital based on financial marketitions at that time.So the out of date
and overstated rate of return associated with Ri&ER would likely be adjusted
downward, saving customers money and providingastla partialoffset to new
distribution investment costs. Rider DCR increagesld only serve toperpetuate, or
even increase, the excess return on the investimantustomers would bennecessarily
required to fund.

Instead of relying upon the evidence placed inrécerd in this proceeding, the
PUCO went back to FirstEnergy's 2012 ESP casethRtitase did not contain evidence

of massive overearning on distribution serviceg like evidence in this case. And, the

® OCC Ex. 18 at 17 (Effron Direct).
12 OCC/NOPEC Ex. 8 at 30 (Kahal Supplemental).

1 OCC/NOPEC Ex. 11 at 22-23 and 11A (Kahal SecompBmental and Kahal Errata);
OCC/NOPEC Ex. 8 at 31 (Kahal Supplemental).



authorized rate of return (“ROR”) in the DCR is ntaw more outdateapital costs and
rate of return awards (in Ohio) have been declisinge 2012. Thus, while the staleness
of the ROR embedded in Rider DCR may not have peeteived in2012 as a serious
problem, it clearly is today with the passage wigiand persistence déw market capital
costs.

The PUCO, however, failed to address this condédra.PUCO also did not
consider facts and the additional evidence predentthis proceeding, contrary tihe
requirements of R.C. 4903.09. It was unreasonatdeualawful for the PUCO to treat
Rider DCR as a wash in the quantitative portiothefESP v. MRO test. This
understated the cost of the ESP in the ESP v. MRO fThe PUCO erred. Rehearing
should be granted.

B. The PUCO unreasonably and unlawfully failed taconsider the

distribution modernization rider as a quantifiable cost to
customers under an ESP, causing the ESP costs testamers to
be understated. The PUCO failed to base its findingn facts

contained in the record in this proceeding, contray to R.C.
4903.09.

The PUCO found that for purposes of the MRO v. E&Pit “must construe this
section [R.C. 4928.1432(D)] as if a hypotheticgblagation for an MRO had been
submittedbased upon the same facts as are in the recotisrcase.*? The PUCO did
construe the law but not in a good way. It deteadithat the revenues collected from
customers under the Credit Support Rider ($204ygar, for a minimum of three years)
“are likely to be recovered under a hypothetical ™M&pplication pursuant to R.C.

4928.142(D).” On that basis, the PUCO excludedbi2 million in revenues from the

12 Fifth Entry on Rehearing at 162.



guantitative analysis. Had these revenues not eeelnded under the analysis, the ESP
would have been decidedbssfavorable in the aggregate than an MRO. By a lot.

Although R.C. 4928.142(D)(4) permits the PUCOdguat the electric
distribution utility's most recent standard senadker price to address “any emergency
that threatens its financial integrity,” FirstEngngresented no case that “any emergency”
exists. And no Staff Witness - Ms. Turkenton, MucRley, or Dr. Choueliki - testified
that there is a "financial emergency" that threatéinstEnergy’s (the distribution
utilities) financial integrity. The facts as are in the record in this casi’ not support a
finding that there is a financial emergency forsknergy that would allow it (in a
hypothetical MRO application) to get emergencyefeli

Instead of relying on evidence, which it must urideC. 4903.09, the PUCO
fashioned a legal argument justifying its decigioexclude the Credit Support Rider
revenues from the statutory test. The PUCO conditidat that a potential downgrade to
below investment grade is a "financial emergencydar R.C. 4928.142(D)(4). Its
conclusion stems from comparing the emergency piavs of R.C. 4909.16 to the
emergency provision of R.C. 4928.142(D)(4). It ghrto a single case — a 1988 PUCO
Opinion and Order (in an emergency rate case jithdtessed utilities’ requests for rate

relief 3

But the PUCO'’s argument is flawed for a numbereasons.

R.C. 4909.16 and R.C. 4928.142(D) are signifigadifferent with regard to the
relief permitted, making any comparison faulty. R4809.16 imbues the PUCO with the
authority to “temporarily alter or amend existiragas or orders.” In contrast, R.C.

4928.142(D) permits a permanent, not temporarysagijent--the PUCO can adjust the

131n re: Cleveland Elec. Illlumin. CoGase No. 88-170-EL-AIR, Opinion and Order (Aug, 2388).



electric distribution utility's standard servicdesfprice. That price remains in effect until
a subsequent standard service offer is establiginedgh a competitive bidding process.
Two different statutes, addressing different needs.

And even if the PUCO were correct (it is notyetying upon precedent under
R.C. 4909.16 to construe R.C. 4928.142(D), the PW@®erred in construing that
precedent. The facts at issue in the 1988 emergateyapplication (made by Cleveland
Electric llluminating Company and the Toledo Edigdompany) were vastly different
from the facts in evidence in this proceeding.

In that 1988 proceeding the utilities’ financiahciition involved more than being
on the verge of a downgrade in investment ratigere the PUCO measured a
comprehensive set of factors before concludingraergency existed: “Applicants’
present bond ratings, rated BBB- by Standard ama'$are at the ‘ragged’ edge of
investment grade; the companies have a negativefloas, and, as a result are unable to
pay their bills with current revenue receipts; thheerage ratios of the utilities are
imperiled; and, finally, applicants are not recetythe carrying charges on the equity
component of their investment not yet includedatebaseln view of all of these serious
and fundamental financial indicatorhe evidence in the record supports the view that
CEl and Toledo Edison are in an emergency as cqiétead by Section 4909.16 Revised

Code.™* According to the PUCO, “[t]he ultimate questiom foe Commission is

1n re: Cleveland Elec. lllumin. CoGase No. 88-170-EL-AIR, Opinion and Order at 24¢dA23,
1988)(citations omitted, emphasis added). Notéblthat proceeding, the PUCO, though finding an
emergency existed, rejected the notion that custosieuld be asked to provide additional cash tb CE
and TE, through increased rates. The PUCO instsadicted the companies that they "absolutely must
take very aggressive steps to enhance their regaange minimize their expenses." The PUCO alsodnhote
that they were "puzzled" by the utilities lack gigaessiveness in pursing revenue enhancement and
"troubled" by the utilities attitude that: theychdone enough and "that now is the time for the @@wion
to subject the ratepayers to higher rates." Th€®lhere had it right.



whether, absent emergency relief, the utility Wwal financially imperiled or its ability to
render service will be impaired.”

In stark contrast, in this proceeding the PUCQOeneoncluded that absent the
additional revenues provided through the CreditfgupRider the Utilities will be
financially imperiled or their ability to renderrs&ce impaired. The nearest the PUCO
could get was that if the financial rating dropfeedow investment grade, it would cost
the utility (and eventually customers) more to barmoney. Yet OCC Witness Kahal
testified that increased borrowing costs would amiéo about $2 million per year, while
under the Credit Support Rider customers wouldmaydreds of millions of dollars.

And the PUCO should consider claims of financedilpvith great skepticism.
For this is the same utility that claimed it coplaly consumers hundreds of millions of
dollars under original Rider RRS in later yeargjemthe revenues collected under the
electric security plan.

And there are more reasons the PUCO is wrongemehring should be granted.
The PUCO applied the wrong test. The test is ndtetiver the utility could potentially
offer” a Credit Support Rider (or other non-SSOvsmn) along with a filing for a
MRO. That interpretation, favored by Ms. Mikkels&nyould render the ESP v. MRO
comparison useless. Any non-SSO provision of an &®BRl accompany a filing for a
MRO. Surely the General Assembly did not intendtifi@r statutory test that provides
some protection for customers to be meaninglessedd the test should be whether the
statute permits the utilitybased upon the same facts as are in the recoraisn t

proceeding”’to seek and obtain the charge. Here that answer. is

150CC Ex. 46 at 8 (Kahal Rehearing Rebuttal).
®R. Tr. X at 1741.



And when the costs of the Credit Support Ridernreckided as part of the
statutory test, massive ESP costs develop (appedglgn$612 million over a three-year
period) that have no counterpart on the MRO sidear@tatively, the modified ESP with
the Credit Support Rider is not more favorablehm aggregate than the MRO. The
modified ESP, by law, must be disapproved.

ASSIGNMENT OF ERROR NO. 2: The PUCO erred by approvng the Credit
Support Rider in violation of Ohio law, including R.C. 4903.38 and 4928.143,

In approving the Credit Support Rider, the PUC® &liowed FirstEnergy to
charge customers an unlawful transition charge. hedPUCO has permitted
FirstEnergy to include as a provision of its ES¢harge that is not authorized under R.C.
4928.143. The PUCO should grant rehearing on tlediC8upport Rider and reject it
because it violates Ohio law.

A. The PUCO approved an unlawful transition charge.

Ohio law prevents the PUCO from authorizing thdemion of transition
revenues by an electric utility.While the PUCO attempts to classify the credit(®up
Rider as a “distribution” chargé,it does not change the practical effect of thegha
That is the charge collects unlawful transitionerewe. The Credit Support Rider is an
unlawful transition charge that requires consun@isproperly subsidize the
competitive generation of FirstEnergy Corp. Undher ¢tharge, money will be funneled to

FirstEnergy Corp. to cover financial losses assediavith its unregulated busineSs.

"R.C. 4928.38.
18 Fifth Entry on Rehearing at 130, 1287.
9 0CC Ex. 46 at 5 (Kahal Rehearing Rebuttal).
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Yet Ohio law bars the PUCO from authorizing “theaipt of transition revenues
or any equivalent revenues by an electric utility after the market developrperiod has
ended.? The Ohio Supreme Court (“Court”) has determinext #ven though the money
was not explicitly labeled as transition reventiean still be considered “transition
revenue.?! As part of that case, the Court determined tha®ARetail Stability Rider
(“RSR”) collected unlawful transition revenue. T@eurt overturned the PUCO'’s
approval of that charg®.The Court noted that Rider RSR was approved tovige
AEP-Ohio with sufficient revenue to ensure it mains its financial integrity as well as
its ability to attract capital®® The Court’s decision was subsequently reinforchdmthe
Court later summarily rejected DP&L’s Service sligépicharge as an unlawful transition
charge’* The PUCO's approval of the Credit Support Rigethis proceeding is
likewise an unlawful transition charge.

The PUCO approved Credit Support Rider is a tremmsitharge that will support

the financial integrity of FirstEnergy’s parent goamy. It is intended to keep FirstEnergy

Corp. at an investment grade ratfiig.

0 R.C. 4928.38 (emphasis added) (the statute deasecan exception for R.C. 4928.21 and R.C. 4928.40
however, neither are applicable in this context).

ZL«But the fact that AEP did not explicitly seekrisition revenues does not foreclose a finding it
Company is receiving the equivalent of transitiemenue under the guise of the RSR.Re Application
of Columbus Southern Power Chlo. 2013-0521, 2016-Ohio-1608, slip op. at {2ki¢2016) (“AEP
Transition Revenue Case”).

22 AEP Transition Revenue Case at 38.
2 AEP Transition Revenue Case at 136.

#1n Re Application of Dayton Power and Light Comp&m§stablish a Standard Service Offer in the
Form of an Electric Security PlamNo. 2014-1505, 2016-Ohio-3490, slip op. at 11i¢2016) (“DP&L
Transition Revenue Case”).

% PUCO Staff Ex. 13 at 2 (Buckley Direct).
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From the documents that are attached to Staff \&&tBeickley’s testimorfy it
becomes evident why FirstEnergy Corp.’s creditragpging. In its rationale for changing
FirstEnergy Corp.’s outlook to negative, StandarBdbr’s describes “weak commodity
prices” and “[t]he higher-risk competitive businggsatly increases the company’s
[FirstEnergy Corporation] exposure to lower generatolumes and commodity
prices.”” Low commodity prices have resulted in the outleaakening for FirstEnergy
Corp.’s competitive affiliates, like FirstEnergyl8twons, which in turn has caused the
negative outlook for the corporate parent.

There is no problem with the Ohio electric disttiba utilities, who are
collecting their costs and have a strong finanmislook?® The Credit Support Rider is
an anti-competitive subsidy that is propping ustanergy Corp. for financial problems
arising from its unregulated subsidiaries. The PUHe&nowledges that it will provide
the parent company with revenue to ensure it is tlbbmaintain its credit and as a result,
attract capitaf® This sort of financial integrity/transition charigeexactly what the Court
put a stop to in its decision in the AEP Transitikevenue Casand the corresponding

DP&L Transition Revenue cagdé.

% While these documents were originally filed asfitential, these confidentially claims were waiveg
FirstEnergy. R Tr. | at 31.

2" PUCO Staff Ex. 13 at Attachment 3, pg 2-3 (Bucklesect).

% The FirstEnergy Companies all have higher ratthgs FirstEnergy Corp. (BBB+ compared to BBB-),
PUCO Staff Ex. 13 at Attachment 3, pg 6-7 (Buckesect).

2 “We intend for Rider DMR to provide the minimum ammt necessary to provide credit support for the
Companies to facilitate access to credit markétdth Entry on Rehearing at 93, 1197.

30 AEP Transition Revenue Case at 38.

31 DpP&L Transition Revenue Case at 1.
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Drawing a distinction between a “generation” chaagd a “distribution” charge
as the PUCO did in the order does not resolve dhearn that it is a transition charife.
The money is still flowing to the parent company &om there could still be used to
subsidize the generation costs. The PUCO spéeltjfidaclined to place any restrictions
on the use of the DMR funddThe Credit Support Rider is an illegal financial
integrity/transition charge, therefore the PUCOWta@rant rehearing and reject this
charge to consumers.

B. The Credit Support Rider does not meet the requed

;ta_nd_ards for distribution infrastructure and moder nization
initiatives.

The PUCO claims that the credit support chargedistibution infrastructure
and modernization rider that fits under 4928.148Rh) >* However, the credit support
proposal meets none of the requirements of thatigiom. And as the Ohio Supreme
Court has ruled, a utility may not include a promisin its ESP that is not contained in
the delineated sections of R.C. 4928.143(B}{2).

R.C. 4928.143 sets out the standard for distrilbutimdernization charges that
may be included in an ESP. An ESP may include,vigions regarding distribution
infrastructure and modernization incentives foretetric distribution utility®® that
“include a long-term energy delivery infrastructamedernization plan for that utility or

any plan providing for the utility's recovery ofats, including lost revenue, shared

savings, and avoided costs, and a just and reasorab of return on such infrastructure

32 Fifth Entry on Rehearing at 130, 287.

33 Fifth Entry on Rehearing at 127, 1281.

34 Fifth Entry on Rehearing at 90, 1191.

%n Re Columbus S. Power C28 Ohio St.3d 512, 519-520 (2011).
% R.C. 4928.143(h).
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modernization.®” When approving one of these provisions, the PUG®Gtrfensure that
customers' and the electric distribution utilitgigpectations are aligned” with regards to
reliability.®® But the approved Credit Support Rider fails adisé requirements.

Under the statute, the charge must be used fairitalision infrastructure and
modernization incentives” Despite its name, the so-called “Distribution Modeation
Rider” has nothing to do with distribution infrastture and modernization. PUCO Staff
Witness Buckley testified that the main purposéhefrider is to provide a cash infusion
to ensure FirstEnergy Corp. can maintain its cneding at the expense of consum®rs.
The PUCO relies on the PUCO Staff claims that ¢heslit support will help FirstEnergy
receive “more favorable terms when accessing thiatanarket** and thus “enable the
Companies to procure funds to jumpstart their idbstion grid modernization
initiatives.™

However, there is no requirement that FirstEnerggred any of these monies on
grid modernizatiorf® This is not regulated recovery for necessary itmeats, nor is it
even a scheme that allows for accelerated recafanyvestment (like many riders). It is

simply providing money (and a lot of it) for Firstérgy Corp. to strengthen its balance

sheet. Whether the Ultilities actually spend momembdernize the grid is very much up

37d.
® 4.
¥ 4.

“0PUCO Staff Ex. 13 at (Buckley Direct) (“[t]he rideould be established to allow the Ohio Regulated
Distribution Utilities to provide the appropriatedjlocated support for First Energy Corporation to
maintain investment grade by the Major credit gatigencies.”).

“L Fifth Entry on Rehearing at 91, 1192.
“2 Fifth Entry on Rehearing at 91, 1192.

*3“Therefore, placing restrictions on the use of@®iBMR funds would defeat the purpose of Rider
DMR.” Fifth Entry on Rehearing at 127, 1281.
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in the air. So the linkage between dollars colléeted distribution modernization is
missing. The credit support provision does ndilfuhe statute.

In addition, FirstEnergy already has the Delivegp(al Rider (“DCR”), which
the PUCO Staff acknowledged provides the Utilitles ability to fund improvements to
the distribution infrastructur& A properly structured DCR could be included (araby
at significant cost to consumetsin the Utilities’ ESP. But providing money so the
parent company can maintain its credit rating deesmeet the definition of incenting or
promoting distribution modernization consistenthw@hio law.

Furthermore, even if this proposal did requirerébsition modernization, it would
still fall short of meeting the statutory requireme Under R.C. 4928.143(B)(2)(h), the
PUCO must determinéefore approving the provisipthat customers’ and the
distribution utility’s expectations are align&and, OCC Witness Williams testified in
the first phase of this case, customers and Fiest§f’s expectations are not align&d.
The PUCO Staff never presented any new evidencengewhat was originally
presented at the hearing to show that these exjwertare in alignmerf The PUCO
should grant rehearing and reject the Credit Sugpioler because it fails to meet the

statute.

“ PUCO Staff Ex. 4 at 6 (Nicodemus Direct) (desepihe Delivery Capital Rider as a distribution
infrastructure incentive).

“5 Fifth Entry on Rehearing at 148. 1328.
“®R.C. 4928.143(h).

*”OCC Ex. 27 at 19-21 (Williams Direct Public) (“Tloe extent that the FirstEnergy customer perception
survey indicates that the Utility's customers amgvilling to pay more to avoid non-major outages,
customers and FirstEnergy expectations concerwiipility are not aligned.”).

R, Tr. Il at 469 (Turkenton Cross) (stating tha alignment of expectations was addressed byffa sta
Witness in the original 41 days of hearing).
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C. The Credit Support Rider does not meet the requements of

an economic development provision as required unddr.C.
4928.143(B)(2)(i).

FirstEnergy claims that the Credit Support Ridgraamitted under Ohio law as a
valid program for economic development and jobrta *° The PUCO does not
explicitly rule on whether the Credit Support Rigepermitted in R.C.
4928.143(B)(2)(i), but implicitly accepts the premithat keeping FirstEnergy’s
headquarters in Ohio is economic developmiéfhese benefits include the salaries and
economic benefits of having service corporation leyges located in Ohid).

While an OCC witness conceded that there may beogcm benefits from
having the headquarters in ORfathese benefits are already paid for by Ohioarmse
distribution rates. The EDUs are charged a semacporation bill that is collected from
customers through base distribution rétesny further attempt to subsidize these costs
is simply a double collection of these costs.

Additionally, the economic development provisiortlod statute is for economic
development that has yet to be implemenfeteeping the headquarters of FirstEnergy
Corp. in Akron is not a new economic developmeahpThe headquarters have been

located in Akron for a long time now. Furthermdie provision only applies to

economic development that occurs related to ailoligion utility, not the parent

*° FE Brief at 25.

*0 Fifth Entry on Rehearing at 112, 1241 (Oct. 12,80
L FE Ex. 205 at 5 (Murley Rehearing Rebuttal).

*2 Fifth Entry on Rehearing at 112, 1241.

3 R. Tr. X at 1750 (Mikkelsen )(FE Witness Mikkelsestified that she “would expect to recover [from
Ohio utility customers] service company costs alted to the companies in a base rate proceeding.”).

*R.C. 4928.143(B)(2)(i) (describes economic deveiept plans that “may” be implemented as provisions
of an ESP).
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company’ Finally, as the PUCO Staff noted in its brief,&tBtaff believes that the
companies are already recompensed adequatelyef@réisence of the headquarters
[.....]"°° Therefore, the PUCO should grant rehearing aretréie assumption that the
Credit Support Rider is a permissible under R.@84943(B)(2)(i) as an economic
development or job retention program.

ASSIGNMENT OF ERROR NO. 3: The PUCO erred in approving the Credit
Support Rider because the rider could result in urdwful cross-subsidization and

affiliate abuse, between FirstEnergy and its unregated affiliates, leading to higher
costs to customers.

The Credit Support Rider violates FERC rules thiavent an energy company
(FirstEnergy) from using captive customers’ to sdilze the parent corporation’s
shareholders and merchant affiliates. The PUCQlenrapproving it.

On April 27, 2016, the FERC issued an order, whedtinded FirstEnergy’s
affiliate transaction waiver for purposes of theiah Rider RRS and its related power
purchase agreement (“PPA"In rescinding FirstEnergy’s affiliate waiver, FERC
repeatedly expressed concerns that FirstEnerg@derfRRS raises cross-subsidization
and affiliate abuse concerns because captive cessotould be inappropriately forced to
subsidize FirstEnergy Corp.’s shareholders andgutaged merchant affiliate8.The
Credit Support Rider is no better. It suffers frima same problems as the Rider RRS

did.

5 OCC Initial Brief at 74-77 (discussing how R.C289143(B)(2)(i) only applies to Economic
Development plans implemented by the EDU).

%% Staff states this point is “arguable”, OCC doeshw®ieve this point is arguable, the service ibith clear
part of the record in the last rate case, ando$¢hcosts have changed, it should be determinad in
subsequent rate case. However, OCC was prevemedpiresenting evidence on this topic, See
OCC/NOAC Initial Brief at 72-74.

*"EPSA, et al. v. FirstEnergy Solutions, et 465 FERC { 61,101 (April 27, 2016) (“Waiver Orfer
8 Waiver Order at 11 55, 64.
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Under the approved Credit Support Rider, consumérbe forced to pay
FirstEnergy approximately $204 million per year &bieast three years. The primary
objective of the Credit Support Rider is to provatedit support for FirstEnergy Corp. to
maintain investment grade credit rafihngnd allow FirstEnergy Corp. adequate time to
implement a long-term financial soluti8hSpecifically, Dr. Choueiki states that the
credit support from customers will assist the Congsin receiving more favorable
terms in the capital market, thereby “enabl[ingd @ompanies to procure funds to
jumpstart their distribution grid modernizationtiatives.”®*

However, the record is clear that the Credit SupRaler includes no firm
commitment or requirement that FirstEnergy actuadlg the Rider DMR revenues to
invest in distribution grid modernizatifIndeed, the PUCO explicitly refused to place
restrictions on the use of the Credit Support Rideds®® So there is no assurance that
these revenues will be spent on distribution madation or other initiatives within
FirstEnergy. There is also no assurance that tleesmues will not be passed to
FirstEnergy Corp. as dividends. Without restrici®a ensure that the Credit Support
Rider revenues do not leave the Utilities, the @r@dpport Rider could easily lead to the

same result FERC sought to avoid: captive custosdssidizing FirstEnergy Corp., its

shareholders, and/or its unregulated generatidieggf FirstEnergy Solutions.

%9 Staff Ex. 13 at 2 (Buckley Rehearing).
€0 Staff Ex. 13 at 6 (Buckley Rehearing).
®1 Staff Ex. 15 at 15 (Choueiki Rehearing).

%2See e.g., Tr. Vol. Il at 433; Tr. Vol. IIl at 58%r. Vol. lll at 702-703; Tr. Vol. Ill at 957-958r. Vol. IV
at 1001.

83 Fifth Entry on Rehearing at { 281.
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The PUCO states that the Credit Support Rider doesonstitute an unlawful
subsidy* because the PUCO “direct[ed] Staff to periodicatlyiew how the Companies,
and FirstEnergy Corp., use the Credit Support Rgleds to ensure that such funds are
used, directly oindirectly , in support of grid modernizatioi>However, a periodic
review of how the funds are used will not cure pheblem explained above. It is still
possible for the Credit Support Rider funds coddrom customers to subsidize
FirstEnergy’s affiliates in violation of FERC’s md and regulations. Rehearing should
be granted.

ASSIGNMENT OF ERROR NO. 4: The PUCO erred by unlawully and
unreasonably ordering that Credit Support Rider revenues should be excluded from
the Significantly Excessive Earnings Test. The PUC® Order violated R.C.

4928.143(F), which requires the PUCO to consider &ny “adjustments” related to
the Utility's ESP caused significantly excessive gangs.

The PUCO determined that Rider DMR revenues shioaileixcluded from the
Significantly Excessive Earnings Test (“SEET”) edéttion® The PUCO found that
including the revenue in SEET would “introduce aimecessary element of risk to the
Companies and undermine the purpose of providiedicsupport for the Companies.”
And while the risk to the companies and the undeimgi of the Credit Support Rider
may be a concern to the PUCO, it cannot be the baisexcluding ESP revenues from
the SEET test. The law precludes it.

That law is R.C. 4928.143(F). That provision applio all ESPs, regardless of the

length. It requires the PUCO to conduct an annexakw of the utility's total earnings

% Fifth Entry on Rehearing at 1 282 (“The Commisdiods that this Staff review will ensure that taés
no unlawful subsidy of the Companies’ affiliates.”)

% Fifth Entry on Rehearing at 282 (emphasis added)
% Fifth Entry on Rehearing at §212.
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under its ESP. In its annual review, the PUCO ggired ("shall”) to consider “if any
such adjustments resulted in excessive earninghe IPUCO finds that “such
adjustments” did result in significantly excessaagnings, compared to similar
companies, the utility must return the excess &iaraers.

The Court has construed this particular SEET wtaithe Court held that “such
adjustments” refers to “the provisions that arduded in an ESP” that “resulted in
excessive earning$”In other words, the earnings caused by the pldjugaments) must
be considered as part of the earnings revieweldeiSEET. So excluding the DMR
revenues from SEET is contrary to R.C. 4928.143.

Additionally it is notable that in that case, tBeurt upheld the PUCO decision to
exclude from the earnings review “off-system sél&he basis of that exclusion was that
the sales were not derived from the E&Fet, here the revenues in question are derived
from the ESP. They are an “adjustment” under thE Efat contributes to the earnings of
the Utility. The earnings from Rider DMR must beliurded in the SEET review under
R.C. 4928.143(F).

The SEET test is an important consumer protectias meant to ensure the
public that the ESPs are not setting prices trata@r high. But here the PUCQO’s ruling
thwarts a complete review of the utility's earningsler its ESP. It does this by
segregating out one portion of the Utility's ESk(DMR) and treating it differently
from all other revenues created under the UtIlBSP.

Not only is this unlawful, but it is also unreaabte. The PUCOQO’s ruling could

deprive customers of refunds they may be otheramsgled to under the law. If the

571n re: Columbus S. Power Cd.34 Ohio St. 3d 392, 2012-Ohio-5960, 983 N.E.28, &0.
%8 4d.
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Utilities have significantly excessive earningsaagsult of Rider DMR and all other
riders and rates, then they must return those sk@esarnings to customers. The PUCO
has not afforded special treatment to other @8ItESP rider®’ There is no reason to
depart from that sound practice now for FirstEnerédider DMR.

Rehearing should be granted. The PUCO shouldsevesr ruling and comply

with the law.

ASSIGNMENT OF ERROR NO. 5: The PUCO violated R.C4903.09 in making its
decisions without findings of fact supported by theecord, in the following respects.

A. The PUCO found that an incentive is needed forhte utility to
invest in grid modernization.

The PUCO erred in approving the Credit Support Riseause it approved the
program without stating the specific facts and oeador its decision. Under R.C.
4903.09, the PUCO must make findings of fact sugodpy record evidence. If the
PUCO does not do it fails to comply with the reguaients of R.C. 4903.09 and its Order
is unlawful

Here, the PUCO determined that an incentiveeisdedor FirstEnergy to focus
their efforts on grid modernizatidh.Yet while the PUCO Fifth Entry on Rehearing does
discuss the Credit Support Rider, it does not sheeeasons why this incentive is
necessary. The Entry discusses the alleged bepéfijtsd modernizatio? how grid

modernization would be accomplish€dnd even when grid modernization would be

%9 0CC Ex. 43 at 9-10 (Rehearing Direct TestimonnfDuann).

YR.C. 4903.09; See alddotor Service Co. v. Public Util. Comn39 Ohio St. 2d 5 (1974)deal
Transportation Co. v. Public Util. Comn2 Ohio St. 2d 195 (1975).

" Fifth Entry on Rehearing at PP 186-188.
2 Fifth Entry on Rehearing at PP 186-187.
3 Fifth Entry on Rehearing at PP 186-187.
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accomplished? But the Entry does not explicitly state why a Gr&lipport Rider is
necessary in order for FirstEnergy to invest i gnodernization. Indeed, FirstEnergy is
investing in grid modernization without such ancémtive.”® So, the PUCO erred in
approving the Rider DMR and rehearing should be@apgul.
B. The PUCO found that sufficient protections arem place to
ensure that effective and efficient use of funds pwvided to low-

income customers, making competitive bidding proceates
unnecessary at this time.

R.C. 4903.09 requires a PUCO opinion and ordetatie specific findings of fact,
supported by the record. The Fifth Entry on Relmegfails to state the specific reasons
upon which the conclusions in the PUCQO'’s opiniod arder were based. This order fails
to comply with the requirements of R.C. 4903.0@xgslained below, and is, unlawffl.

Here, OCC/NOAC recommended modifying the Settlent@néquire
competitive bidding of low-income programs. Thisommendation was made to ensure
the cost-effective and efficient use of funds fonsumers! The PUCO denied OCC's
application. The PUCO stated that “significant deaehrough the low-income programs
exist, as illustrated in our Order, and sufficipriatections are in place to ensure the cost-
effective and efficient use of funds provided terimcome customers, making
competitive bidding procedures unnecessary atithis.”’® But the PUCO failed to
support its findings with record evidence. In pautar, the PUCO did not explain what

protections are in place that ensure cost effeanaefficient use of the low-income

" Fifth Entry on Rehearing at PP 188.
5 P3 and EPSA Joint Initial Rehearing Brief, at 7¢8ugust 15, 2016).

" R.C. 4903.09; See alddotor Service Co. v. Public Util. Comn39 Ohio St. 2d 5 (1974)deal
Transportation Co. v. Public Util. Comn2 Ohio St. 2d 195 (1975).

" Fifth Entry on Rehearing at § 254-255.
8 Fifth Entry on Rehearing at { 255.
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program funding. The PUCO did not comply with R4803.09. Rehearing should be

granted.

ASSIGNMENT OF ERROR NO. 6: The PUCO erred in finding that the “Modified
Third Supplemental Stipulation” that includes the PUCO Staff's Credit Support
Proposal passed the second prong of the settlemeast because it does not benefit
customers or the public interest.

The PUCO concluded that in consideration of th@eneécord of this proceeding,
the “PUCO Modified Third Supplemental Stipulatiors®nefit customers and is in the
public interest under the second prong of the PWGRree-prong test for the
consideration of settlementSThe PUCO’s conclusion in this regard is unjust and
unreasonable as explained below.

A. The PUCO's reliance on R.C. 4928.143(B)(2)(h) tauthorize

the Credit Support Rider harms customers and is noin the
public interest.

The PUCO found that Credit Support Rider is auttestiunder R.C.
4928.143(B)(2)(h). The PUCO stated that the redemonstrates that the Credit Support
Rider is intended to stimulate the Utilities to disaheir innovation and resources on
modernizing their distribution systems. And forttheason, the Credit Support Rider was
determined by the PUCO to be a distribution modation incentive authorized by R.C.
4928.143(B)(2)(h§° However, for the reasons argued in Assignmentrafr® (B) this
finding is unreasonable.

Additionally, the PUCO in its decision noted thatthis proceeding, the PUCO

Staff completed an examination of the reliabilifytioe Utilities’ distribution system and

9 Fifth Entry on Rehearing at 121.
8 Fifth Entry on Rehearing at 130.
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ensured that the customers’ and the Utilities’ exgiions are alignet. The problem

with PUCQO'’s decision is that the evidence thatRRECO relies upon predates the Credit
Support Rider proposal. It is unreasonable folREO to find that the Utilities’ and
customers’ expectations are aligned without takitg consideration the $612 million
(and possibly more) that customers will be askegobipover the next three to five years
for this alleged grid modernization program.

For these reasons, it was unreasonable for the Ptddid that the Credit
Support Rider complies with R.C. 4928.143(B)(2)@nd it was unreasonable for the
PUCO to find that the Utilities’ and customers’ egmations are aligned. Therefore, the
PUCO'’s approval of the Credit Support Rider harost@mers and the public interest,
and rehearing should be granted.

B. The Credit Support Rider harms customers and iiot in the

public interest because it is an expensive solutidn an over-
stated risk.

Under Ohio law, the PUCO is required to ensure ‘tregtsonably priced retail
electric service” is available to consum&$Vhen the PUCO approved the Credit
Support Rider it failed to consider any evidencd thwould impose higher costs on
customers—much higher than the costs customersdvw@yl in financing costs if a
downgrade in credit ratings happened. The PUCOIldigrant rehearing and reject the
Credit Support Rider.

The PUCO determined that there is ample evidentieeimecord establishing that

a downgrade of the Utilities credit rating is aises risk® In this regard, the PUCO

81 Staff Ex. 4 at 6-10; Tr. XXVIII at 5840-41.
82R.C. 4928.02.
8 Fifth Entry on Rehearing at 91.
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relies on rehearing testimony that shows that andpade would have adverse
consequences for the Utilities. The PUCO statedtttsadowngrade may result in limited
access to the credit markets. In addition, a doashgmay result in more restrictive terms
and conditions. A downgrade may trigger requiremémat the Utilities or FirstEnergy
Corp. post cash as collateral. Finally, the PUC@htbthat a downgrade may result in
higher borrowing costs, increasing the Utilitieshg-term cost of deB5f.

Incredibly the PUCO did not quantify the extentlud perceived “serious risk.”
As OCC Witness Kahal testified,, FirstEnergy arel UCO Staff have failed to provide
evidence that FirstEnergy will be completely unablaccess the capital they need to
make investment&.And while the PUCO relied on OCC Witness Kahadupport its
finding that a downgrade may result in higher baing costs, the PUCO neglected to
discuss Mr. Kahal’s analysis of the potential iased borrowing costs arising from a
downgrade. Mr. Kahal agrees that the Credit Sugpmier could save FirstEnergy Corp.
money by preventing a downgrade. But Mr. Kahal edithat Ohio consumers would be
providing a bailout that may cost customers vasttye than any benefit from decreased
borrowing cost§®

Mr. Kahal testified that the benefits of improviagedit ratings for FirstEnergy

would be modest and only a small percentage o204 million per year cost to

8 Fifth Entry on Rehearing at 92.
8 0OCC Ex. 46 at 9 (Kahal Rehearing Rebuttal).

8 OCC Ex. 46 at 8 (Kahal Rehearing Rebuttal)(“WHenfull $1 billion is issued (which likely would be
over a period of several years), this is an intei@s expense savings of $2 million per year—s tin
fraction of the $131 million (or more) ratepayestoWhile those savings would continue beyonditise
three to five years, they would remain a smalliparof the $400 million to $650 million cost custera
are expected to pay under Staff's proposal.”).
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customer$’ Mr. Kahal testified that on a $1 billion issuarafalebt, the interest rate
savings would be merely $2 million doll&fs.

So the PUCO is asking customers to pay $612 mifiiora potential $2 million in
savings in the future. This is unreasonable, egflgdn light of Chairman Haque’s
concurrence in this case: “The [PUCO] is an ecocarmulator. It is not a bank. It is not
a trust fund. We authorize rates and charges tmatedirectly from the pockets of
consumers and businesses in this stiteVith this decision the PUCO is charging
customers well beyond the benefits that are nepessachieve its goals. This is a
burden that the consumers of this state shoulth@dbdrced to bear.

For these reasons it was unjust and unreasonatllesf® UCO to determine that
the Credit Support Rider is a benefit to consuraedsthe public interest. The PUCO
should grant rehearing.

C. The PUCO authorized the Credit Support Rider wit too

many open issues such that it will harm consumersd not be
in the public interest.

The PUCO has approved the implementation of theiC8ipport Rider, but in
doing so, has left certain issues impacting conssimmeanswered. In light of the
significance of the issues that are open-endedstunjust and unreasonable for the
PUCO to find that the “PUCO Modified Third Supplemed Stipulation” (including the
Credit Support Rider) benefitted consumers angthmic interest. The issues that

remain unanswered in the PUCOQO'’s Fifth Entry on Reing are identified below.

8 OCC Ex. 46 at 6.
81d. at 9.
8 Fifth Entry on Rehearing, Concurring Opinion ofa@iman Asim Z. Haque at 3, 7.
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I. The total cost of grid modernization is unknown and
thus the harm to consumers is unquantified.

The stated intent of the Credit Support Rider igitop start grid modernization.
However, the scope of the grid modernization progaad the extent of the investment
consumers will be asked to pay is unknown. The BU4Gted:

The Commission notes the Stipulations modified @mproved by the

Commission in this proceeding provide that the Canigs file a grid

modernization business plan. Pursuant to this prawj the [Utilities]

filed an application on February 29, 2016, in tiistEnergy Grid

Modernization Case. However, Staff witness Choueiglified that the

Companies grid modernization efforts should exteeygbnd this

application (Staff Ex. 15 at 15-16; Rehearing Tol.\WV at 1007-08,1021-

22; Rehearing Tr. Vol. IV at 1015; Rehearing TrlMoat 1221-237°
The PUCO Staff is recommending (and the PUCO appraportive of) that the grid
modernization must be above and beyond that whirshBhergy beyond has proposed in
its grid modernization business plan filed with BligCO. However, such additional grid
modernization efforts will only come at a highesttor consumers. Yet that higher cost
is not quantified. Without knowing how much custosmeill have to pay for grid
modernization, the PUCO cannot determine thatiit the public interest to have them
do so. The PUCO'’s order is unreasonable and uripastearing should be granted.

il. The PUCO has failed to protect customers by
identifying sufficiently developed conditions under
which FirstEnergy may collect Credit Support Rider
revenues from customers.

The PUCO placed the following conditions on FirstEyy’s collection of Credit
support Rider revenues:

The Commission finds that recovery of revenue utlgefCredit Support

Rider] should be conditioned upon: (1) continugemaon of the
corporate headquarters and nexus of operationsstERergy Corp. in

% Fifth Entry on Rehearing at 89.
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Akron, Ohio; (2) no change in "control" of the [lities] as that term is
defined in R.C 4905.402(A)(1); and @)Yemonstration of sufficient
progress in the implementation and deployment of gd modernization
programs approved by the Commission:

However, these conditions are so vague that theyotlprovide any protection for
customers.

The PUCO established a condition that FirstEneeggim its corporate
headquarters and nexus of operations in Akron, @havder to collect Credit Support
revenues from customers. Unfortunately, this PUG®@ddion fails to adequately protect
consumers. The PUCO stated:

However, the Commission will not adopt the Sta#sommendation that

Rider DMR be subiject to refund, to be refundedistEnergy Corp.

moves its headquarters or nexus of operations gitiia collection of

Rider DMR (Staff Ex. 13 at 7). Making Rider DMR s$eitt to refund

would be counterproductive and impose additiorsisrion the

[Utilities]. %2
The PUCO should have followed the advice of th&affS Making Rider DMR subject to
refund would provide some needed protection frostamers.

Additionally, the PUCO included a condition thatsEEnergy demonstrate
“sufficient progress” in the implementation and ldgment of grid modernization
programs. This condition also fails to protect eonsrs. That is because on November 3,
2016, FirstEnergy filed tariffs with the PUCO thatluded the Credit Support Rider with
an effective date of January 1, 2017. As discuabede, the scope of the grid
modernization programs is currently undefined, wodld seem to be virtually

impossible for FirstEnergy to demonstrate suffitigrogress in the implementation and

deployment of grid modernization programs betwean and January 1, 2017. Despite

°L Fifth Entry on Rehearing at 96 (emphasis added).
92 Fifth Entry on Rehearing at 11.
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this fact, FirstEnergy fully intends to begin coli@g Credit Support Rider revenues
from customers prior to meeting the PUCO's conditfo

The conditions put in place by the PUCO before €i®dpport revenues can be
collected from customers fail to benefit consunwerthe public interest.

D. Exclusion of the Credit Support Rider revenuesrom SEET
harms consumers and is not in the public interest.

The PUCO decided that the Credit Support Ridermegs should be excluded
from SEET calculation$! The PUCO concluded that in consideration of th&enecord
of this proceeding, the “PUCO Modified Third Suppkntal Stipulation” benefits
customers and are in the public interest in accarelavith the second prong of the
PUCO's three-prong test for the consideration tfesaents’ The PUCO’s conclusion
in this regard is unjust and unreasonable as puelyjaxplained in Assignment of Error
4,

The PUCQO's decision to exclude Credit Support reesrfrom the annual SEET
calculation harms consumers and was not in thegiurérest. Therefore, the PUCO
should grant rehearing on this issue.

ASSIGNMENT OF ERROR NO. 7: The PUCO erred in finding that the Modified
Third Supplemental Stipulation with the PUCO Staff's Credit Support Proposal

passed the third prong of the settlement test becaa the Settlement violates
important regulatory principles and practices.

The PUCO concluded that in consideration of th@enécord of this proceeding,

the Modified Third Supplemental Stipulation does violate any regulatory principle or

% FirstEnergy Tariff Filing Ohio Edison at Sheet 182eveland Electric llluminating Company at Sheet
132; Toledo Edison at Sheet 132 (November 3, 2016).

% Fifth Entry on Rehearing at 98.
% Fifth Entry on Rehearing at 121.
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practices’® The PUCO's conclusion in this regard is unjust anteasonable as
explained below.

A. The Credit Support Rider does not comply with R.C. 4928.02.

The PUCO states that PUCO Staff provided evidelmaethe Credit Support
Rider supported and furthers the policies of tlagesdf Ohio, as illustrated in R.C.
4928.02. Specifically, the PUCO Staff argues thatCredit Support Rider will “enable”
the Utilities to procure funds to invest in modeing the distribution grid, increase the
diversity of supplies and suppliers, and encouthgefferings of innovative servicés.
However, enabling the Utilities to invest in gricbdernization does not further that state
policy if there is no requirement that the Credipfort Rider funds ($204 million per
year for three years or more) be used for tha¢gdtptirpose. And the PUCO makes no
such requirement of the Utiliti€g.

The PUCO also relied upon the testimony of RESA®st Crockett-McNew
regarding the benefits from grid modernization fr@imotes additional provisions of
state policy to ensure the availability to conswsraradequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retaitteie service; and ensure the
availability of unbundled and comparable retaictie service that provides consumers
with the supplier, price, terms, conditions, andlgy options they elect to meet their

respective needs.

% Fifth Entry on Rehearing at 150.

" Fifth Entry on Rehearing at 122, citing Staff . 15 at 14-15; R.C. 4928.02 (C) and (D).
% Fifth Entry on Rehearing at 127.

% Fifth Entry on Rehearing at 123; R.C. 4928.02(A) 4B).
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However, under the PUCO Fifth Entry on Rehearaugtomers would pay at
approximately $612 million to incentivize (but meuire) smart grid investmetf For
at least three years -- and possibly for two addétl years®! But there are fundamental
problems with the PUCOQO'’s finding that the CredipBart Rider satisfies Ohio policy
under R.C. 4928.02 as discussed above. Firstitatebe over-looked that use of these
funds for grid modernization is not requirfdSecond, is the unproven assumption that
FirstEnergy needs to jumpstart its smart grid itmesit. It goes unmentioned by the
PUCO that part of the Third Supplemental Stipulat@approved by the PUCO,
FirstEnergy had already committed to making a spadtfiling.'® It fulfilled that
commitment when it filed its business plan in Clse 16- 0481-EL-UNC.

As part of the settled ESP, FirstEnergy will biafed very favorable rate
treatment funded by its 2 million customers. Speally, under Rider AMI, the Utilities
will collect smart grid costs from customers begngthree months after the PUCO
authorizes the grid modernization proj&¥This means that even before FirstEnergy
spends its first dollar for smart grid, it couldleot money from customers. And Rider
AMI is in addition to the Credit Support Rider, apped by the PUCO, that customers

will be paying for-%

19 Fifth Entry on Rehearing Concurring Opinion of @h@an Haque at 4 (The PUCO approved $132.5
million per year to be grossed up for taxes, apipnately $204 million for three years = approximgtel
$612 million).

191 Fifth Entry on Rehearing at 97.

192 Fifth Entry on Rehearing at 127 (“Therefore, phagiestrictions on the use of the [Credit Support
Rider] would defeat the purpose of the [Credit SupRider]. The [Credit Support Rider] is intended
provide credit support to the [Utilities] in ordier avoid a down grade in credit ratings.”).

103 FE Ex. 154 at 9-10.
104 |d

195 Fifth Entry on Rehearing at 54.

31



Rider AMI, as provided for under the settled E®#d approved by the PUCO,
permits FirstEnergy to collect money from custoneased on a forward looking formula
rate concept, reconciled for actual costs incuamd revenues receivétf This is
essentially a fully projected test year concemamsthing the General Assembly
prohibits.*°” And yet, the PUCO decided, that despite theseremaents to Rider AMI,
more money is needed to be collected from custofoesmart grid to go forward.
Despite the fact that there has been no showirigathanp start is needed to incentivize
this investment.

The record is void of evidence supporting the anhoficredit support that is
needed to incent FirstEnergy's grid modernizatitorte Rather the PUCO focused on
credit metrics FirstEnergy needed to maintain itmesit grade ratings for its parent
FirstEnergy, Corp. This crystalizes what the Cré&dipport Rider is about. It's not about
grid modernization. It's about credit support. Asmhsumers are being asked to write a
check for that support when there is already sefficfunding for grid modernization.
Therefore, the Credit Support Rider cannot be fawnfdrther state policy as the PUCO
concluded in its Fifth Entry on Rehearing. The PU&0uld grant rehearing as
OCC/NOAC requests.

B. The Credit Support Rider is an unlawful subsidy.

The PUCO unreasonably concluded that the Credip&uRider is not an
unlawful subsidy. The basis for this conclusiothiat the Credit Support Rider

constitutes the necessary credit support to allenlitilities to access credit markets with

106 Id

197R.C. 4909.15(C) limiting the test year to no mibr@n six month prior to the Ultility's applicationca
ending not more than nine months after the apjdicat
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reasonable rates, terms, conditions so as tottassignificant amounts of money needed
to implement its grid modernization initiative. Theblem for the PUCO is that saying
the Credit Support Rider is for grid modernizatiathout requiring it to be used in that
manner, makes it impossible for the PUCO to firat the rider is not an unlawful
subsidy.

It is clear that the PUCO does not require the €&apport Rider funds collected
from customers to be used for grid modernizatibhe PUCO stated: “Therefore,
placing restrictions on the use of the [Credit SupRider] would defeat the purpose of
the [Credit Support Rider]. The [Credit Support &ids intended to provide credit
support to the [Utilities] in order to avoid a dowrade in credit ratings™> Absent
requirements by the PUCO that FirstEnergy musths€redit Support Rider funds for
grid modernization, the Utilities are free to payenues collected from the Credit
Support Rider as dividends up to FirstEnergy CbistEnergy Corp. may then use the
funds as it sees fit. That could mean providingshanfusion to the financially
struggling unregulated generation affiliate, FirstEgy Solutions. The Credit Support
Rider under those circumstances is an unlawfulidybs

Specifically, the Credit Support Rider violates gwdicy provisions that preclude
utilities from charging customers to subsidize ttheiregulated generation operations.
While the PUCO cites to a number of the policy glirtes laid down by the General
Assembly as discussed abd¥&the PUCO in its Entry on Rehearing ignores R.C.

4928.02(H), which directly addresses the type bkgly that PUCO has approved:

198 Fifth Entry on Rehearing at 127.
199pyCO Staff Brief at 5-6.
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Ensure effective competition in the provision dhrkelectric service by

avoiding anticompetitive subsidies flowing from a noncompetitive retail

electric service to a competitive retail electric service or to a product or

service other than retail electric service, an@ wiersa, including by

prohibiting the recovery of any generation-relatedts through

distribution or transmission ratestj
By using captive customer funds to bailout FirstiggeCorp. for decisions made in the
unregulated side of the business, PUCO is creatingnticompetitive subsidy. That
subsidy allows money to flow from captive custorhdrstribution rates to the
unregulated competitive generation affiliate, FErstrgy Solution$'* The PUCO’s Fifth
Entry on Rehearing provides no protection againsh subsidy. Therefore, the PUCO

should grant OCC/NOAC’s rehearing request on gssé.

C. The Credit Support Rider is an unlawful transition charge.

The PUCO determined that the Credit Support Rigiendt constitute transition
revenues. The PUCO stated: “First there is no4iteon” involved in this case. The
[Utilities] transferred their generation asset&ES many years ago and the Utilities have
provisioned the SSO through a competitive biddirgeess since their first ESP in 2009.
Moreover, [the Credit Support Rider] is authoritgdR.C. 4928.143(B)(2)(h) rather than
R.C. 4928.143(B)(2)(d), the statute which authatitee AEP stability charge which was
overturned by the Supreme Court. As such, [the I€8pport Rider] is clearly a
“distribution” charger rather than a “generatioffiiacge. In fact, [the Credit Support
Rider] is entirely unrelated to generation becahsqUltilities] have no generation

assets 2

HMOR.C. 4928.02(H) (Emphasis added).

11 OCC Ex. 46 at 13 (Kahal Rehearing Rebuttal)(“S&gifoposal to protect FE Corp’s credit ratingshwit
ratepayer funds also benefits merchant plant ojpesathrough reduced collateral requirements”).

Y2 Fifth Entry on Rehearing 130.
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The PUCO relies heavily on the fact that FirstEgdrgs previously transitioned
its generating assets to its unregulated affikatstEnergy Solutions** And while it
cannot be disputed that FirstEnergy was able togeheustomers $6.9 billion in
transition costs, it has not stopped FirstEnergynftrying to collect even more. R.C.
4928.38 bars the PUCO from authorizing the reagiptansition revenues or any
equivalent revenuées? Under the Credit Support Rider since funds cafiédtom
customers need not be used for grid modernizat@se funds are the equivalent of
transition revenues. And the PUCO cannot by laamalFirstEnergy to collect such
revenues.

Under R.C. 4928.38, FirstEnergy’s transition to pefitive generation is over.
FirstEnergy is to be “fully on its own in the contifge market.” Under the credit
support rider it is not fully on its own becausesiable to subsidize its generation
operations. The PUCO erred by ignoring this fact.

The PUCO further erred by relying on the argumbat the Credit Support Rider
was authorized under R.C. 4928.143(B)(2)(h) becauseéntended to incent grid
modernizatiort® However, as noted above, the Credit Support Ridets are not
required to be used for that purpd&®As such, the PUCO further errs by relying on the
Credit Support Rider being a “distribution chafgeThe funds collected from captive

distribution customers could be used to bailoustEinergy Corp of the unregulated

13 Fifth Entry on Rehearing at 130.

14 R.C. 4928.38; see al$no re Application of Columbus Southern Power Conypand Ohio Power
Company For Authority to Establish a Standard Ssrffer Under R.C. 4928.143 In the Form of an
Electric Security PlanS. Ct. Case No. 2016-Ohio-1608 Slip Opinion agPa8 (April 21, 2016).

Y5 Fifth Entry on Rehearing at 130.
M8 Fifth Entry on Rehearing at 127.
N7 Fifth Entry on Rehearing at 130.
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generation affiliate FirstEnergy Solutions. In th@srcumstances, the funds cannot be
found so clearly to be a distribution charge.

ASSIGNMENT OF ERROR NO. 8: The PUCO erred when itfound that charges
authorized by R.C. 4928.143(B)(2)(h) cannot be canged to violate R.C. 4905.22.

In the PUCQO'’s Fifth Entry on Rehearing, the PUC{@ated claims that the
Credit Support Rider violates R.C. 4905%%The PUCO noted that the credit rider is
authorized by R.C. 4928.143(b)(2)(h) which is mmdifby the prefatory language
“notwithstanding any provision of Title XLIX of thRevised Code to the
contrary***."° The PUCO interprets this prefatory language amgithe PUCO
flexibility in approving ESP provisions. The PUC@asons that the language means that
the “strict requirements of R.C. Chapters 4905 4@@P do not necessarily apply.” The
PUCO concludes that “based on the plain languade ©f 4928.143(B)(2)(h), unjust and
unreasonable charges authorized by the PUCO un@eR28.143(B)(2)(h) cannot be
construed to violate R.C. 4905.22.”

The PUCO's statutory construction here is misguiédttiough the
“notwithstanding” language does permit the PUCO edlexibility in approving ESP
provisions, it does not mean that the provisionR.@. 4905.22 “do not necessarily
apply.” Rather, R.C. 4905.22 applies unless treeedonflict between it and the
provisions that following the “notwithstanding” lgmage. The Court has interpreted the
phrase “notwithstanding” when used in statutorycemants to mean that if there is a
recognized inconsistency between two or more siat@nactments the enactment that

provides “notwithstanding” the other enactments Mfquevail. State ex rel. Carmean v.

M8 Fifth Entry on Rehearing at 131.
119 Id
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Board of Education170 Ohio St. 415; 11 Ohio Op.2d 162 (1960). Amel Court
recently refused to rule that the “notwithstandipgdvision of R.C. 4928.143 trumps
other statutes, including R.C. 4928.5%.

But here there is no inconsistency. R.C. 4905r@2iges reasonable limits to the
charges contained in R.C. 4928.143. There candtelition infrastructure and
modernization incentives so long as they do natlt@s unjust and unreasonable rates
for customers. To accept the PUCO's interpretationld mean that the PUCO could
authorize provisions in an ESP that could resultintually unlimited charges to
customers.

This is not a reasonable interpretation and cdsflidth state policies. Included in
the state policies is the requirement that the Plé@€ure customers access to adequate,
safe, reliable, and reasonably priced electricisenR.C. 4928.02(A). The PUCO has
found that it must be guided by these state paigiben reviewing applications under
Chapter 4928%' The PUCO has an affirmative duty to implementybkcies under R.C.
4928.06.

The PUCO erred in concluding that distribution amadernization incentives

cannot violate R.C. 4905.22. Rehearing should batgd.

120 ppgL Transition Revenue Case , 2016-Ohio-349, sfi (Ohio 2016) .

211 the Matter of the Application of Duke Energy @Hnc. for Approval of a Market Rate Offer to
Conduct a Competitive Bidding Process for a Staddaervice Offer Electric Generation Supply,
Accounting Modifications, and Tariffs for Generatiservice Case No. 10-2586-EL-SSO, Opinion and
Order at 10-11 (Feb. 23, 2011).
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ASSIGNMENT OF ERROR NO. 9: The PUCO erred by approiing Rider GDR
because it harms consumers, and is not in the publinterest.

In the Fifth Entry on Rehearing, the PUCO denideeging on Rider GDR
because all arguments concerning the PUCO’s appob¥ider GDR were addressed
and denied in the ESP IV Opinion and OrtféiThe PUCO is mistaken.

The Opinion and Order does not fully address threems raised by the parties
regarding why Rider GDR is unjust and unreasondbtied, as the Fifth Entry on
Rehearing notes, the Opinion and Order only prev/tde® modest clarifications or
modifications in its attempt to address intervecmmcerns with the Rider GDR®
However, neither of these clarifications nor mazhifions remedies the myriad of
problems in approving Rider GD&*

For example, the Opinion and Order did not addifes$act that Rider GDR is an
asymmetric, single-issue ratemaking request whbstaatial excess earnings are already
being earned by FirstEnergy. In addition, the Ggrand Order did not address the fact
that Rider GDR provides no incentive or requirenfenfirstEnergy to file for rate
reductions resulting from changes in governmemgililations. The Opinion and Order
also failed to address whether approval of RideRGIbuld erode any alleged benefits
for consumers associated with a distribution regeZe. Last, the Opinion and Order

failed to directly address whether it is in the el best interest to approve a rider that

122 Fifth Entry on Rehearing at  253.

123 «FirstEnergy may file an application in a sepamateceeding to recover any costs which it currently
contemplates recovering through Rider GDR, andXwapanies will bear the burden of demonstrating
that such costs are just and reasonable. The Caiomiwill clarify that Rider GDR should be limited
Federal and state government mandates enactedhet#ling date of the application in this proceed
and that no generation or transmission relatedresgeewill be eligible for recovery under Rider GDR.
Opinion and Order at 93 (citations omitted).

124 Opinion and Order at 66-67.
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could potentially be used to charge consumersricralless amount of federal and state
government mandates.

Instead, the Opinion and Order generally dismifisese concerns by stating that
any costs FirstEnergy wishes to charge consumdrbaweviewed by the PUCO at a
later time'?> Approving Rider GDR at an initial rate of zero amlundertaking a review
of future charges does not address the concemsedraly intervenors. For example, it
does not address whether it is just and reasoh@abiRider GDR to be approved without
a requirement that FirstEnergy file for rate reduret resulting from changes in
governmental regulations. The concerns with RideR&re valid and demonstrate that
it inappropriately harms consumers and is not engiblic interest. Therefore, the PUCO
should grant rehearing on this issue.
ASSIGNMENT OF ERROR NO. 10: The PUCO erred in ordeing that the cost of
the Economic Load Response Program Rider credits shld be collected from all

customers instead of a portion ($5 per credit) bem collected solely from GS and GP
customers.

The PUCO erred when it modified the Settlementdinected FirstEnergy to file
tariffs which state that the recovery of Economéad Response Program Rider (“Rider
ELR”) credits through Rider EDR(e) should be cdiecfrom all customers.

Currently there are two components to demand remucates:

Q) Rider ELR (Economic Load Response) gives a $XkWéper
month credit for curtailable load. This creditéxovered through
the DSE1 component of the Demand Side Management an
Energy Efficiency Rider. It is allocated and ctedgn an energy
(per kwWh) basis to all customers, net of any reesmeceived
from PJM. The per kWh rate is the same for all @ongrs. But,
the DSEL1 charges are avoidable for customers tadngce under

125 Opinion and Order at 93, 110.
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Rider ELR. In other words, if a customer gets$BeELR credit, it
doesn’t pay the DSE1 char{f@.

(2) The Rider EDR (b) credit is also $5 per kW per rhdor

curtailable load. Those costs are recovered thr@ider EDR(e)

by all General Service Secondary and General SeRtitnary

(non-residential classes) customers. The costslimeated and

charged on a kWh basi’
The May 28, 2015 Settlement in this case allowe@fincrease to the number of
customers and load that can receive the creditmhirntained the same method of
recovery as under currently approved tariffs.

In the Fifth Entry on Rehearing, the PUCO then fiedd, in the interests of
gradualism and because Rider ELR is an economieldi@ment program, the recovery
of the cost of the incremental increase in avadabédits under the Settlements should
be collected from all customers, who all benebinireconomic development spurred by
the ELR programs rather than through Rider EDE(®).

The approved Rider ELR cost allocation is unjust anreasonable. Rider ELR
does not produce economic development benefitsattigtenefit all customers. There is
no evidence in the record that the discount pravigdarge industrial customers will
allow them to compete better in the global markate! In addition, the new rate design

merely shifts the allocation of costs to differeta#sses of customers without providing

an actual benefit. In particular, the cost allamatiesults in residential

126 Fifth Entry on Rehearing at P 245.
127 Fifth Entry on Rehearing at P 245.
128 Fifth Entry on Rehearing at P 245.
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customers paying an unreasonably large share sé tt@sts$2° without any added
benefit. While, OCC agrees that FirstEnergy hasemesg of Rider ELR since 2009,
there has been no showing that such a drastic ehargpst allocation is just and

reasonable at this juncture. Therefore, the PUGiIdhgrant rehearing on this issue.

ASSIGNMENT OF ERROR NO. 11: The PUCO erred in detemining that
FirstEnergy may withdraw its ESP long after it hasbeen approved and after
hundreds of millions of dollars have been collecteffom customers.

The PUCO granted rehearing to clarify that Firgtigy's right to withdraw from
the modified ESP IV does not lapse during the @&pfibn and appeals procéé&The
PUCO opined that once a final, non-appealable drdstbeen issued, FirstEnergy must
exercise its right to withdraw within a reasongiéeiod of time or the filing of tariffs
will be considered acceptance of modified ESP IV.

But the PUCO's ruling is unreasonable and unlawfinnder the PUCOQO’s
interpretation FirstEnergy could withdraw its plaany months and even years down the
road, after it has reaped the benefits of increameehues collected from its customers.
This is because a final non-appealable order magyyaars to surface after it emerges
from the lengthy appellate process. And the apfgepeocess is prolonged greatly by the
PUCO's habit of deferring a substantive ruling artips’ applications for rehearing. In
the meantime, the utility continues to charge camns hundreds of millions of dollars.

That is unjust and unreasonable.

129 The financial impact to residential customershef modification to the Rider ELR cost allocatiorass
follows: approximately 135,000 (incremental kWBX = $675,000 per month $675,000 X 12 months =
$8,100,000 per year $8,100,000 X 56% (which isaitygroximate percent of residential base distrilvutio
revenue to the whole) = $4,536,000 per year $40886/ 1,900,000 (approximate # of FE-Ohio residgnti
customers) = $2.39 per customer per year $2.39/ $20 which would be the rate impact per mooth f
a residential customer due to the change in tlogailon of the incremental kW credits.

130 Fifth Entry on Rehearing a 1333.
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A utility's right to withdraw an ESP applicatisnot unlimited. The PUCO
itself has recognized this when in the past itdetermined that the filing of tariffs
consistent with its Opinion and Order (modifying tBSP) is to be deemed as acceptance
of the Order (thereby precluding later withdrawahThe PUCO’s ruling here
contradicts its earlier order, with no justificatitor departing from its precedent. But the
Court has required the PUCO to provide such jasiifon when it departs from
precedent®

And under the PUCOQO'’s ruling a utility could wittaav its plan in response to a
modification of the plan made by the Court. Thibésause the PUCO's ruling allows
FirstEnergy to withdraw after a final non-appeatatider is issued. That would include
an order being issued by the Court. Yet that lawful and contrary to Ohio law. Under
R.C 4928.143(C)(2)(a) a utility may withdraw butlypm response to commission action,
not court action: “[iJf the commission modifieschapproves an application under
Division (C)(1) of this section, the electric dibtstion utility may withdraw the
application, thereby terminating it, and may filaew standard service offer under this
section of a standard service offer under sect@84142 of the Revised Code.”

There is no right to terminate and withdraw an Bgplication that has been

changed due to a modification by the Court. Theds@ren't there. The PUCO cannot

131 Seeln the Matter of the Application Seeking ApproviaDhiio Power Company's Proposal to Enter into
an Affiliate Power Purchase Agreement for Inclusiothe Power Purchase Agreement Ridggise No.
14-1693-EL-RDR, Opinion and Order at 106 (Mar. 3116);In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric llluminat@gmpany, and the Toledo Edison Company for
Authority to Provide for a Standard Service Offerguant to R.C. 4928.143 in the Form of an Electric
Security PlanCase No. 14-1297-EL-SSO, Opinion and Order divg&. 31, 2016).

132 Office of Consumers’ Counsel v. Pub. Util. Comfr0,0Ohio St.3d 19, 461 N.E.2d 303, 305 (1984).
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rewrite the law'** The PUCO is a creature of statu@olumbus S. Power Co. v. Pub.
Util. Comm (1993), 67 Ohio St. 3d 535, 620 N.E.2d 8Btke Natural Gas Co. v. Pub.
Util. Comm (1981), 68 Ohio St. 2d 181, 22 Ohio Op. 3d 4119 M.E.2d 444

Consumers’ Counsel v. Pub. Util. Comi1981), 67 Ohio St. 2d 153, 21 Ohio Op. 3d 96,
423 N.E.2d 820; anBayton Communications Corp. v. Pub. Util. Con{r®80), 64 Ohio
St. 2d 302, 18 Ohio Op. 3d 478, 414 N.E.2d 106may only exercise the authority
conferred on it by the General Assembly. The PU3t follow the law.

That the Utility has only a limited opportunity wathdraw its ESP is evident by
the accompanying subsection of the law. R.C. 49BR8@)(2)(b) requires the utility to
return to prior rates. If the utility is permitténl withdraw years after rates are
implemented (once a final non-appealable ordessisad) it will be difficult, if not
impossible for the utility to return fully and cofegely to its prior rates. If the PUCO is
right (it is not) that a utility can withdraw atyatime, after accepting the benefits of the
ESP, then one would have to assume that the Gehgsambly enacted laws that are not
feasible of being executed. This is contrary toGo rules of statutory constructiot.

The only way the most recent standard service i@a continue is if the right to
withdraw is exercised within a relatively shortipérof time after implementing its ESP
plan. That would allow the provisions of R.C. 4928(C)(2)(b) to be implemented as
written and intended by the General Assembly. THE®'s extending the utility's right
to withdraw was unreasonable and unlawful. The PG&uld grant rehearing and

reverse.

1331n re: Application of Columbus S. Power .C8lip Opinion No. 2-016-Ohio-1608, par 49 (“[i}n
construing a statute, we may not add or delete svrctitingState ex rel. Cincinnati Bell Tel. Co. v. Publ.
Util. Comm, 105 Ohio St.3d 177, 2005-Ohio-1150, 824 N. BB8d132.

134R.C. 1.47(D) stating that in enacting a statintesr alia, a result feasible of execution is intended.

43



lll.  CONCLUSION

The PUCO should grant rehearing on these clainesrof and modify or
abrogate its October 12, 2016 Fifth Entry on RehgaGranting rehearing is necessary
to ensure that FirstEnergy customers are not sutgjemreasonable and unlawful
charges. Otherwise Ohio consumers could end um@dgr a whole host of
unreasonable and unlawful charges. These unlawarges render FirstEnergy’'s ESP
plan less favorable in the aggregate than an MRIGat means the PUCO cannot by law
approve the ESP.

The Fifth Entry on Rehearing includes a Credit SupRider that will collect
approximately $612 million from customers for thgesars (with a potential two-year
extension). But that charge is destined to ndillfitk stated purpose. The Credit
Support Rider funds are supposed to “jump starstEnergy’s investment in grid
modernization. But FirstEnergy is not requiredise the funds this way. So the funds
may actually be used to bailout FirstEnergy’s paremstEnergy Corp. or its unregulated
generation affiliate, FirstEnergy Solutions. Unttexr PUCQO'’s Order captive local
distribution customers will be paying an unlawfubsidy to FirstEnergy that is unrelated
to any electric service being provided. The Cr&dipport rider is an unlawful transition
charge. To protect Ohioans, the OCC/NOAC requbststhe PUCO rehear its Fifth

Entry on Rehearing, consistent with this applicafiar rehearing.
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