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I. COMMENTS 

Union Neighbors United, Inc., Julia F. Johnson, and Robert and Diane McConnell 

(collectively “UNU”) submit the following reply comments in response to the initial comments 

filed in this docket on or before October 24, 2016.  UNU’s reply comments are organized in the 

order that the issues are presented in proposed sections 4906-4-08 and -09. 

A.   Rules 08(D)(1), (3), (4)(d) – Landmark mapping, recreation and scenic areas, and 
visual impact of facility 

 
 UNU supports the proposed 10-mile mapping distance for land and water recreation 

areas, recreational trails, scenic rivers, scenic routes or byways, registered landmarks, and 

recreational and scenic areas.  UNU also supports the requirement for visual impact evaluation 

for all such resources.  Visual impact analyses in certificate applications to date have shown that 

wind turbines can be visible well beyond five miles; such visibility will only increase with the 

trend toward larger turbine size.  A 10-mile mapping distance is appropriate to identify all of the 

foregoing resources that may be affected by wind energy facilities, and to ensure that the impacts 

on such resources are adequately evaluated consistent with existing Rule 4906-4-08(D)(4)(d) 
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(which requires visual impact analysis, within a 10-mile radius, of “resources . . . that are valued 

specifically for their scenic quality”).   

Although the Mid-Atlantic Renewable Energy Coalition (MAREC) complains about the 

added burden of the expanded mapping and visual impact analysis requirements, MAREC 

overlooks the fact existing Rule 4906-4-08(C)(1)(a) reduced the regional land use mapping 

requirement from 5 miles to 1 mile.  Compare Ohio Adm. Code 4906-17-08(C)(1).  This 

reduction should amply offset any additional burden associated with mapping landmarks, 

cultural resources, and recreational areas at a 10-mile radius.   

B.   Rule 08(E)(2)(c)(ii) – Agricultural information 
 
 MAREC (at 10) urges the Board to loosen the proposed requirement that the applicant 

repair damaged field tile systems at the applicant’s expense.  Instead, MAREC proposes that the 

Board revise proposed Rule 4906-4-08(E)(2)(c)(ii) to excuse the applicant from that duty if 

“otherwise agreed to by the landowner.”   

Damage to field tile systems affects not only leaseholders, but also upgradient 

neighboring landowners.  There is no assurance that a repair agreement between a wind 

developer and a participating landowner would protect the interests of neighboring landowners 

whose drainage may be affected by the wind power project.   Furthermore, the proposed rule 

does not, as suggested by MAREC, affect any leaseholder’s “right to manage the property.”  It 

merely specifies that the applicant is responsible for the associated costs of repair.  Thus, the 

proposed language protects both the participating landowner and neighboring landowners.  

C.   Rules 4906-4-08(D)(4)(e), -09(C)(6) – Aesthetics and recreational land use – 
photographic simulations 

 

MAREC (at 14) objects to the proposed requirement in proposed Rule 4906-4-09(C)(6) 

that photographic simulations be utilized in visual impact analyses.  However, photographic 
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simulations have been used routinely in wind energy facility applications before the Board, and it 

is reasonable and consistent with industry practice to require their use.  MAREC has offered no 

evidence that this change would increase substantially the cost of compliance; to the contrary, 

the fact that its members have submitted applications to the Board utilizing photographic 

simulations suggests there is no such economic burden.  To the extent proposed Rule 4906-4-

08(D)(4)(e) continues to allow for the use of “artist’s pictoral sketches,” it should be revised to 

eliminate that option. 

6011 Greenwich Windpark argues (at 5) that the required vantage points for visual 

simulations in proposed Rule 4906-4-09(C)(6) be changed from every three square miles within 

the project area to every five miles around the project perimeter.  Any requirement measured 

from the facility perimeter may prove inadequate to demonstrate visual impacts within the 

facility footprint, particularly in the case of large facilities.  UNU does not oppose the addition of 

specifications for visual simulations around the perimeter of a facility, but it is important that the 

rule retain a requirement for sufficient simulations from vantage points within the facility 

footprint.  UNU endorses the Board’s proposed requirement for interior simulations. 

D.   Rule 09(A)(5)– Change, reconstruction, alteration, or enlargement 
 

MAREC (at 10-14) objects to the expedited procedure for “modifications” as defined in 

the proposed rule, noting that R.C. Chapter 4906 “does not contain a process for the filing of a 

modification to a certificate.”   

On that point, UNU agrees with MAREC.  There is nothing in R.C. Chapter 4906 that 

provides for a “modification” of a certificate as distinct from an “amendment” of a certificate.  

Any change to a certificate constitutes an amendment subject to the application requirements of 



4 
 

R.C. 4906.06(E).   Proposed Rule 4906-4-09(A)(5)(b) would be unlawful insofar as it purports to 

excuse certain certificate changes from the statutory amendment process.   

Furthermore, UNU strongly disagrees with MAREC’s further suggestion (at 11) that the 

proposed rule is somehow a “new obstacle . . . requiring all nonsignificant changes and 

modifications to be filed with the Board.”  Board approval of certificate changes is nothing new.  

According to R.C. 4906.06(E), any change, nonsignificant or not, must be submitted for approval 

pursuant to the Board’s rules governing amendment applications.  See also Admin. Code 4906-3-

11.  It is simply untenable for MAREC to imply that a developer has the right to deviate from the 

requirements of a certificate, without Board review or approval, because the developer feels that 

the change is “nonsignificant” or meets the criteria for a “modification.”   This is particularly 

troubling because, as pointed out by 6011 Greenwich Windpark (at 4-5), the proposed definition 

of “modification” is ambiguous. 

E.   Rules 09(D) and (D)(1), (2), (6), and (8)-(9) – Wildlife protection 
 

UNU disagrees with the following statement in MAREC’s initial comments (at 15-

16): 

This rule sets forth requirements for the avoidance and minimization of impacts to 
wildlife species. Initially, MAREC notes that wind developers currently work very 
closely with governmental agencies and stakeholders to ensure that any concerns 
regarding wildlife are addressed and minimized to the greatest extent practical. 
Therefore, MAREC agrees that the concept set forth in new Rule 09(D) which spells 
out the requirements and procedure for working with the state agencies is a 
necessary part of any project. 

     However, it is also important to ensure that the requirements appropriately focus 
on the purpose behind the regulation, which is to preserve and protect wildlife 
species, with particular requirements for those that are listed as threatened or 
endangered species. Furthermore, MAREC recommends that the rules be revised to 
reflect the Board’s jurisdiction over only state power siting matters. As with the state 
regulatory agencies, wind developers also work closely with federal regulatory 
agencies on federal wildlife issues. However, due to the different requirements and 
threatened and endangered species included in the federal and state regulations, 
MAREC submits that it [sic] any reference to the federal regulatory requirements 
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should be removed from the Board’s rules. This revision will then appropriately focus 
on the issues within the Board’s jurisdiction and will acknowledge that issues under 
the jurisdiction of the federal regulatory agencies must be addressed at the federal 
level. With this in mind, MAREC recommends the following revisions to the new 
wildlife protection requirements in Rule 09(D). 
 
MAREC attempts a divide-and-conquer approach with the above comment. The State of 

Ohio has jurisdiction over the wildlife of the State, including wildlife belonging to species listed 

under the federal Endangered Species Act. The federal protections add a second layer of 

protection for those species but do not supplant State protections or jurisdiction that is consistent 

with the federal law. Moreover, the State plays an important role in protecting federally listed 

species within the State. See USFWS, Interagency Policy Regarding the Rile of State Agencies in 

ESA Activities, https://www.fws.gov/endangered/laws-policies/policy-state-agencies.html (“The 

Services recognize that, in the exercise of their general governmental powers, States possess 

broad trustee and police powers over fish, wildlife, and plants and their habitats within their 

borders. Unless preempted by Federal authority, States possess primary authority and 

responsibility for protection and management of fish, wildlife, and plants and their habitats. . . . 

State agencies, because of their authorities and their close working relationships with local 

governments and landowners, are in a unique position to assist the Services in implementing all 

aspects of the [Endangered Species] Act.”).  

The Board has no reason to, and should not, remove references to federal regulatory 

requirements in the Board’s rules. The Board is correct to require that applicants adhere to 

federal as well as State laws as a condition of State permit approvals. 

F.   Rule 09(D) – State listed species 
 
 UNU disagrees with the following statement in MAREC’s initial comments (at 16): 
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The list of species in Ohio includes not only threatened and endangered species, 
but species of special concern and special interest, etc.19 State law protects 
approximately 200 bird species. It is important that the regulations provide for 
focused review and protection of state threatened or endangered species. If the 
list of species identified for protection is expanded in the rules, it would be nearly 
impossible for wind developers to comply and the expense of compliance would 
be untenable. 

Therefore, MAREC recommends the following language be included in the first 
paragraph of this rule to clarify the intent of the requirements so that the intent of 
the rules is clearly communicated: 

…The applicant shall satisfy the following requirements to avoid and 
minimize mitigate impacts to federal or state listed species. State listed 
species, for purposes of this rule, include wildlife species listed as threatened 
or endangered in the state of Ohio. 

As explained above, the Board is correct to require that applicants adhere to both federal 

law and State law as a condition of State permit approvals. The Board is also correct to require 

protection of both federally listed and State listed species. MAREC’s argument that the Board 

rule should omit federally listed species lacks any reasonable basis.  

In addition, although “wildlife species listed as threatened or endangered in the state of 

Ohio” are of special importance and may receive higher priority, there is no reason to omit the 

other categories of Ohio’s listed species – species “of concern,” of “special interest,” extirpated, 

and extinct – from the rule’s protections. See ODNR Pub. 5356 (R0316), Ohio’s Listed Species: 

Species That re Considered to be Endangered, Threatened, Species of Concern, Special Interest, 

Extirpated, or Extinct in Ohio (Update Mar. 2016), http://wildlife.ohiodnr.gov/portals/wildlife/ 

pdfs/publications/information /pub356.pdf. There are 25 extant mammal species and 64 extant 

bird species on the list. Id. at 3.  Species of concern and of special interest should receive 

protection under the rule for a very simple reason: these species are on the State list because 

proactive protections are needed to ensure that these species do not become threatened or 

endangered. That is, removing them from the rule would defeat the reason for putting them on 

the list in the first place. Wind developers will be able to comply with mandated protections for 

http://wildlife.ohiodnr.gov/portals/wildlife/
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all such listed species so long as the protections are practicable and feasible and geared to the 

priorities for protection. 

We agree that impacts to listed species should be “avoided and minimized.” But impacts 

should also be compensated through mitigation to the extent that further avoidance and 

minimization is not possible or feasible.  

G.  Rule 09(D)(1) - Alternative proposals 
 

UNU disagrees with the following statement in MAREC’s initial comments (at 17): 

MAREC agrees that all reasonable science-based recommendations from the 
agencies should be addressed by the developer in a judicious manner. However, 
understanding that experts in any given wildlife field could differ on the proper 
resolution of any issue and how a particular recommendation should be 
addressed, MAREC requests that new Rule 09(D)(1) be revised, as follows, to 
afford the Board flexibility to propose and adopt its own recommendation, and to 
allow applicants to submit alternative proposals through the appropriate forum: 

…If the United States fish and wildlife service, the Ohio department of natural 
resources division of wildlife, or board staff identify any recommendations for the 
avoidance of impacts to specific species, the applicant shall describe how it shall 
consider and reasonably address all recommendations in a manner satisfactory to 
the applicable wildlife management agency. 
 

There is no reason why the Board should not solicit the input of USFWS on issues of 

wildlife protection. In fact, to ignore such input, as MAREC appears to recommend, would be 

reckless. Coordination between the Ohio DNR and USFWS is essential for safe development of 

wind power in the State.  

In addition, the “applicable wildlife management agency” is the appropriate government 

entity to develop and assess “science-based recommendations.” Of course scientific experts will 

sometimes disagree on scientific recommendations; that is the nature of science and of decision-

making based on the best available science. Such disagreements are usually resolved effectively 

within the agency-led scientific and peer review process. Yet MAREC appears to be using 
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scientific uncertainty as an excuse to short-circuit and bias the process of best-available-science 

decision-making. MAREC is attempting to force the Board to choose between agency science 

and MAREC’s science. Such a plan is unworkable and will likely result in scientifically 

questionable or unsubstantiated Board decisions. The Board should as a rule give appropriate 

deference to the expert agencies when it comes to scientific recommendations and assessments.  

Finally, we do not disagree in principle with allowing wind power developers, through 

their expert scientists, to weigh in on the scientific process led by the appropriate agencies. 

Agency collaboration with outside scientists is normal. But the expert agencies should be in 

control of the process of developing scientific recommendations and of assessing whether the 

applicant’s responses to such recommendations are satisfactory. 

H.  Rule 09(D)(2) – Reporting period for state listed species 
 

UNU disagrees with the following statement in MAREC’s initial comments (at 17): 

MAREC believes it is essential that this rule appropriately identify the proper 
time period and procedure to be followed when a species is sighted. Not all 
species are readily identifiable and wildlife experts are not available onsite 
during construction. Furthermore, it is highly unlikely that a living animal will 
remain stationary long enough for a wildlife expert to arrive on site and identify 
the species. Therefore, MAREC recommends that this provision be revised to 
focus on the event that a carcass of a state listed species is encountered and 
identified. 

While wind developers process this identification as expeditiously as possible, it is 
important that this rule recognize the need for positive identification and establish 
a reasonable time frame for notification to the Board staff. Therefore, MAREC 
recommends that the language be revised, as follows, to clarify when the 
reporting period begins: 

If the carcass of a state listed species is encountered and positively 
identified during construction, tThe applicant shall contact the board staff 
within one business day to indicate how further impacts were avoided 
twenty-four hours if federal or state listed species are encountered during 
construction activities. 

Construction activities that could adversely impact the identified listed 
species plants or animals may shall be halted at the request of the board 
staff until an reasonable appropriate course of action has been agreed 
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upon by the applicant, board staff, and other applicable administrative 
agencies….  
 

MAREC proposes that wind energy companies be permitted to wait to identify the 

presence of listed species until after the animal or animals belonging to such species have been 

killed.  In other words, they propose to use ignorance or scientific uncertainty to justify 

dispensing with the logical and reasonable requirement to proactively identify species occurring 

on the site of a wind power facility.  Although this strategy would likely cost less and make life 

easier for wind energy companies, it is contrary to the principle of proactive protection for listed 

wildlife. Therefore, UNU recommends the following: 

If a member of a federal or state listed species is encountered or sighted and either 
tentatively or positively identified during construction activities, the applicant 
shall contact the Board staff within 24-hours of such encounter or sighting to 
indicate how impacts can be avoided.  

Construction activities that could adversely impact the identified members of the 
listed species shall be halted, with or without the request of the Board, until a 
reasonable and appropriate course of action has been agreed upon by the 
applicant, Board staff, and other applicable administrative agencies….  

I. Rule 09(D)(6) – Clearing and monitoring habitat 
 

UNU disagrees with the following statement in MAREC’s initial comments (at 18): 

As proposed, this new rule requires the applicant to conduct a mist-netting survey 
before tree clearing, in the event habitat for bird or bat species must be cleared 
outside of the seasonal cutting dates. However, it should be noted that mist-
netting may not always be appropriate. In fact, depending on the size of the 
wooded areas, other types of monitoring may be more appropriate. Thus, MAREC 
recommends that, to ensure that the most appropriate and effective monitoring is 
conducted, this new requirement be revised as follows: 

…If any habitat for federal or state listed bird or bat species of bird or bat 
habitat trees are found that cannot be avoided is required to be cleared 
outside the seasonal cutting dates specified by the Ohio department of 
natural resources, the applicant shall conduct biological monitoring in the 
area to be cleared a mistnetting survey prior to such cutting. 
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 UNU proposes that the simplest and best language for this provision would be the 

following: 

If federal or state listed species of bird or bat, or trees or other habitat of significance 
to such species, are found on the applicable site at a time not within the permissible 
seasonal cutting dates specified by the Ohio Department of Natural Resources, and 
the applicant proposes to cut such trees or compromise such habitat outside these 
seasonal cutting dates, and such cutting cannot be avoided, then the applicant shall 
conduct appropriate biological surveying and monitoring in the area prior to such 
cutting. The appropriate biological surveying and monitoring may include a mist 
netting survey if other methods of surveying and monitoring are potentially less 
effective for detecting the presence, location, and movements of the relevant species.  

J. Rule 09(D)(7) – Mitigation plan during operation 
 

UNU disagrees with the following statement in MAREC’s initial comments (at 18): 

This proposed rule appropriately calls for a plan if mortality to birds and bats 
reaches a certain level. However, in an effort to help clarify this requirement, 
MAREC suggests that what constitutes “significant mortality” be clearly defined. 
This clarification will assist wind developers and the agencies determine when action 
is necessary. Therefore, MAREC recommends that the following revision be made to 
this new rule: 
 

…During operation of the facility, if significant mortality occurs to any state 
listed birds or bats is determined to be at a level likely to impact regional 
populations, and is not already adequately mitigated through other permitting 
measures, the applicant will develop a mitigation plan or adaptive 
management 
strategy. 

 

First, what constitutes “significant” mortality is not simply a level of mortality that is 

“likely to impact regional populations.” This would allow local populations to be driven to 

extinction so long as the regional population persists. This strategy would certainly be unlawful 

for species listed under the federal Endangered Species Act, and would also potentially be 

unlawful for State-listed species. In any case, such a definition of “significant” mortality would 

place species at an unacceptably high risk of local extinctions. 
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Second, a mitigation and adaptive management plan should be developed and put in place 

before a significant adverse impact occurs. If the trigger for development of a mitigation and 

adaptive management plan depends on such an impact having already occurred, the agency and 

applicant will be playing a dangerous game of catch-up and will risk not being able to control the 

unfolding of such impacts. 

Third, MAREC’s phrase “and is not already adequately mitigated through other 

permitting measures” is redundant with the notion of “significant” mortality. If a plan for 

avoidance, minimization, and compensation of impacts is “adequate,” then by implication the 

impact would not be “significant.”    

Fourth, MAREC proposes the phrase “the applicant will develop a mitigation plan or 

adaptive management strategy.” However, an adaptive management plan is not a replacement 

for, or an alternative to, a mitigation plan. An adaptive management plan tells us what to do if 

the measures in the avoidance-minimization-compensation plan do not work as expected. An 

adaptive management plan does not tell us how we are going to avoid, minimize, and 

compensate for impacts in the first instance. Therefore, an avoidance-minimization-

compensation plan must be developed along with an adaptive management plan.  

K.  Rule 09(D)(8) – Curtailment of turbine blades 
 

UNU disagrees with the following statement in MAREC’s initial comments (at 19): 

     Initially, MAREC notes that there is a great deal of migratory season variability 
among bird species. Moreover, curtailment has not proven effective for birds during 
as this new rule seems to imply. Therefore, MAREC recommends that birds not be 
included in the curtailment strategy, but be handled in a manner that has proven 
effective for birds. 
 
     With the elimination of curtailment for birds, this rule can appropriately focus on 
bats and their fall migratory season. Accordingly, MAREC recommends the following 
revision to this new rule: 
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…the applicant shall describe its curtailment strategy for fall bat migration 
plans for maintaining turbine blades in a stationary or nearly stationary 
stance during low wind speed conditions at night during bird and bat 
migratory seasons. 

 

First, with respect to bats, studies have shown that bats are at risk of impacts from turbine 

blades during spring, summer, and fall. Although the fall season may be the time during which 

the risk is greatest and the largest number of bats are predicted to be impacted, the study data 

show that impacts to both migrating and resident bats are significant during spring and summer 

as well. Bats are in need of an appropriate level of protection during all seasons. With regard to 

bats, the scientific data do not support limiting a curtailment strategy to the fall season alone. 

[We will supply the relevant supporting data at the Board’s request.] 

     Second, even if turbine curtailment is not as effective for protecting birds as for 

protecting bats, this does not imply that curtailment has no effect on birds. This is a subject area 

of high uncertainty. The effectiveness of turbine curtailment on reducing bird collisions with 

turbine blades likely depends on factors such as weather, turbine height, and proximity to 

migratory routes, ridge lines, and migration stopover sites. See, e.g., American Bird 

Conservancy, To Save Birds, Change Rules on Wind Turbines (July 24, 2015), 

https://abcbirds.org/to-save-birds-change-rules-on-wind-turbines/ (“[a] recent report from the 

U.S. Fish and Wildlife Service calls into question the wind industry’s assertion that birds fly well 

above wind turbines’ rotor blades. Using radar, researchers examined fall migration at two 

locations in Michigan. They found that the greatest density of birds and bats migrating at night 

occurred from 300 to 500 feet above ground. That’s almost directly at hub-height for the new 

generation of giant turbines.”); NWCC, Wind Turbine Interactions with Birds, Bats, and their 

Habitats: A Summary of Research Results and Priority Questions (Spring 2010), 

https://www1.eere.energy.gov/wind /pdfs/birds_and_bats_fact_sheet.pdf (explaining factors 
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potentially influencing turbine-related impacts to birds). Thus, turbine curtailment should be 

retained as a strategy for reducing turbine-related impacts to birds, especially in circumstances in 

which such impacts are most likely. In all cases, however, this curtailment strategy should be 

supplemented with other protection measures.  

L.  Rule 09(D)(9) – Mitigation plan during construction 
 

UNU disagrees with the following statement in MAREC’s initial comments (at 19): 

As stated previously, MAREC works closely with the regulatory agencies to 
ensure that all reasonable and appropriate measures are taken in the event there 
is an impact to wildlife species. Should a significant event occur during 
construction, MAREC agrees that a mitigation plan or adaptive management 
strategy should be developed and vetted with the agencies. To that end, MAREC 
recommends the following clarification be included in this new rule: 

 
If construction activities result in significant adverse impact to threatened 
or endangered wildlife species, then mitigation measures may be 
prescribed to the applicant will develop a mitigation plan or adaptive 
management strategy. 

 

First of all, a mitigation and adaptive management plan should be developed and put in 

place before a significant adverse impact occurs. If the trigger for development of a mitigation 

and adaptive management plan depends on such an impact to have already occurred, the agency 

and applicant will be playing a dangerous game of catch-up and will risk not being able to 

control the unfolding of such impacts. 

Second, we believe that a mitigation and adaptive management plan should be developed 

by the appropriate agency in consultation with the applicant. At the very least, the agency will 

need to assess the technical and economic feasibility of any plan for that particular applicant. But 

allowing the applicant to develop the plan independent of the agency would be unreasonable and 

unsound. 
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Third, MAREC proposes the phrase “the applicant will develop a mitigation plan or 

adaptive management strategy.” However, an adaptive management plan is not a replacement for 

a mitigation plan. An adaptive management plan tells us what to do if the measures in the 

avoidance-minimization-compensation plan do not work as expected. An adaptive management 

plan does not tell us how we are going to avoid, minimize, and compensate for impacts in the 

first instance. Therefore, an avoidance-minimization-compensation plan must be developed 

along with an adaptive management plan. 

Fourth, a mitigation and adaptive management plan should not be limited to listed species 

of wildlife. Any undue impact of wind power facilities on any wildlife species requires attention 

and response by the agencies and the Board. 

M. Rule 09(F)(1)-(2)—Noise 

MAREC has submitted several comments on the noise standards proposed in OAC 4906-

4-09(F)(2).  Initially, MAREC objects to the Board’s use of the term “noise” and asks the Board 

to use only the term “sound,” contending that “noise” has “a negative connotation that indicates 

loud, harsh, or disturbing sound.”  But make no mistake about it, the sounds imposed on the 

public by wind turbines are loud, harsh, and disturbing.  The semantic niceties offered by the 

wind industry cannot disguise that fact.   

Acoustic engineers define “noise” as “unwanted sound.”  Since no one desires the sounds 

from a wind turbine, not even the turbine’s host landowner, “noise” is the most appropriate term 

for turbine emissions in this rule.  

MAREC also argues that measuring turbine noise at nonparticipating neighbors’ property 

lines instead of at their inhabited residences “is not only illogical but an incredible encroachment 

on the property rights of landowners who wish to host wind turbines.”  While MAREC 
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dramatically declares that a noise standard for property lines would “eviscerate” wind 

development in Ohio, it offers no evidence to support that assertion.  Moreover, under Ohio law, 

it is axiomatic that a landowner’s right to use his/her property is restrained by a neighbor’s equal 

right to use his/her property.  The owner of a turbine site does not have the right to host a turbine 

that unreasonably harms a neighbor’s use of property.  Contrary to this basic principle of 

property rights, MAREC asks the Board to adopt a noise standard that sacrifices the 

nonparticipating neighbors’ rights to use whatever land is not currently occupied by an inhabited 

residence.  Such an invasive standard would subject neighbors to loud, harsh, and disturbing 

noise while they are trying to recreate in their yards, maintain their gardens, or do anything else 

outdoors.  It would prevent nonparticipating neighbors from developing their land for new uses, 

such as opening new recreational facilities or building new homes there.  It would make the 

neighbors’ properties unmarketable.  Essentially, the application of a noise standard only to 

inhabited residences would trap the neighbors inside their homes.  Consequently, a reasonable 

noise standard must apply not only to the neighbors’ homes, but also to their land.   

The foregoing observation also applies to the Ohio Environmental Council’s (OEC’s) 

opposition to noise standards at the property line.  In addition, the OEC claims that “[c]redible, 

peer-reviewed science is largely resolved on this issue, finding no public health risk based upon 

the sound measurements previously used in certificates issued by the Ohio Power Siting Board 

from the sensitive receptors.”  To the contrary, science has recently demonstrated that wind 

turbine noise levels above 35 dBA cause serious health problems.  This information is explained 

in the report of Richard James that UNU submitted on June 9, 2016, which is attached hereto for 

the Board’s convenience.  Moreover, whether or not turbine noise causes direct health problems, 

a noise standard is necessary at the property line to prevent serious annoyance and discomfort to 
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non-participating neighbors who are trying to use their yards, gardens, and land for the purposes 

they have every right to enjoy on their own land.  

MAREC contends that a standard of five A-weighted decibels (dBA) over the average 

ambient Leq is a strict standard.  It is not.  The Board’s proposed five dBA standard is based on 

the ambient Leq, while it should be based on the ambient L90 in accordance with professional 

engineering practices.  Responsible acoustical engineers do not use the Leq to quantify ambient 

sound.1  Basing the standard on the ambient Leq is a deceptive way to make the standard look 

reasonably protective when it is not.  The Board’s noise standards should be five dBA over the 

L90 ambient level.  

MAREC requests language revisions that would base the five dBA nighttime standard on 

the average ambient level instead of a site-specific ambient level and would base the five dBA 

daytime standard on the greater of the average ambient level or the site-specific ambient level.  

However, ambient sound levels can vary substantially throughout an area, where some properties 

might be exposed to road traffic and other sound sources but other homes may not be exposed to 

these sounds.  Using an areawide ambient level to measure compliance in the quieter portions of 

the area will allow the facility to impose noise on the quieter areas that could be substantially 

higher than five decibels above the actual ambient sound level in those quieter areas.  This could 

create intolerable noise conditions in the quieter areas.  Consequently, UNU urges the Board to 

use only the ambient sound level at the location of the neighbor’s property, not an areawide 

average, to measure compliance during daytime and nighttime.  

                                                 
1  This point was emphasized by the testimony of David Hessler, EverPower’s acoustical engineer in the Champaign 
Wind (Buckeye Wind II) proceeding before the Board, who admitted  that the Leq is “not normally used to quantify 
background sound for this kind of application,” and that he has never used the Leq for background, except for BW 
II.  See Page 794 of the transcript in OPSB Case No. 12-0160-EL-BGN.    
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MAREC suggests that local officials be authorized to waive the Board’s restrictions 

against noisy construction at night when the community is trying to relax or sleep.  The 

community should not be exposed to annoyance or sleep deprivation at night, and the Board 

should reject the wind industry’s attempt to undercut this basic protection for the community.  In 

addition, the Board should decline to allow construction at night that does not “involve 

substantial sound increases above ambient levels.”  Determining whether an increase in sound is 

“substantial” is highly subjective and susceptible to abuse.  The Board should allow only the 

nighttime construction that does not raise the community’s sound above the ambient level, so 

that neighbors can relax and sleep at night.   

MAREC proposes that wind developers be required to conduct background sound 

measurements at only one location in each 3,000 to 10,000 acres of the project area for a 

minimum of 10 days.  That is, its member wind companies want to monitor at only one location 

in every 4.7 square miles to 15.6 square miles.  Such sparse coverage would not produce results 

that are representative of the entire project area.  In contrast, EverPower’s subsidiary had 

monitoring stations for the Buckeye Wind I project at nine locations in 36 square miles, which is 

an average of one station for every 2560 acres.  Thus, MAREC’s proposal to dilute the 

monitoring density is out of line with the wind industry’s prior practices.   

More importantly, MAREC’s recommendation for measuring ambient sound is contrary 

to accepted acoustic engineering practice as provided in ANSI Standards S12.9, Part 3 and 

S12.100-2014 for projects of this nature.  Contrary to MAREC’s proposal, a sound recording 

device should not be left unattended for 10 days, because then the engineer cannot tell whether 

the sound recording has been contaminated with sounds that are uncharacteristic of the area (e.g., 

a singing bird perched near the recorder, or a curious person who decides to take a close look at 
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the recorder).  Instead, an acoustic engineer should record sounds for at least 30 minutes per 

location while observing the recording device and ensuring that the recorded sounds are 

characteristic of the ambient level in the studied area.  The measurements should be taken during 

the quietest time of the 24-hour day at each non-participating neighbor’s property at a location 

used by the neighbor for quiet relaxation (e.g., the back yard).  If a non-participating neighbor 

does not provide the acoustic engineer with access to the neighbor’s property, the measurements 

should be made as close to the neighbor’s property line as feasible.  Rather than allowing 

applicants to submit unscientific and inaccurate ambient sound measurements, the Board should 

require applicants to submit ambient measurements that comply with the acoustic engineering 

standards in ANSI Standards S12.9, Part 3 and S12.100-2014. 

MAREC advocates the use of the protocol in ISO 9613 to model noise from wind 

turbines.  While this model is a better tool for estimating wind turbine noise than any other 

model, it consistently underestimates wind turbine noise by at least three dBA.  ISO Standard 

9613-2 cautions that this model has an uncertainty factor of at least three decibels for noise 

sources 30 meters in height or shorter.  The uncertainty factor for taller noise sources, such as 

wind turbines with a tip height of 492 feet (150 meters) or higher, is even larger.  ISO 9613-2 

was not intended for wind turbines, and its limitations make its use for noise sources taller than 

30 meters questionable.  Consequently, the Board should require applicants to add at least three 

dBA to the results of their ISO 9613 modeling to more accurately estimate the turbines’ noise. 

Applicants who model turbine noise should also be prohibited from reducing the models’ 

estimates of turbine noise by applying a ground absorption coefficient.  The ground absorption 

coefficient should be employed only where soft soil can be expected to absorb a portion of a 

project’s noise.  This is not the case for wind turbines in Ohio, which operate during the winter 
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when frozen ground prevents noise absorption and when the absence of insects and leaf rustle 

makes turbine noise more likely to be heard.  The Board should forbid applicants to use the 

ground absorption coefficient in their ISO 9613 models or any other model used to predict 

turbine noise. 

MAREC argues that noise should be modeled and measured at residences only within 

4000 feet of a turbine.  However, turbine noise is invasive at distances far greater than 4000 feet, 

as community experiences with turbine noise in Ohio and elsewhere have regrettably proven.  

Noise should be modeled and measured for all non-participating properties located within 1.25 

miles of a turbine.   

N.   Rule 09(H)(1) – Shadow Flicker 
 

It is entirely appropriate for the Board’s shadow flicker standards to apply anywhere on a 

nonparticipating property, not simply to occupied structures.  As aptly expressed in the reply 

comments of Sen. Bill Seitz (at 1), “All residents of homes in nonparticipating properties are not 

bedridden invalids; I dare say that few are. They enjoy their yards, farms, and woods and are 

entitled to the full use thereof free of excessive noise and shadow flicker.”2   There is no 

reasonable basis to regulate shadow flicker impacts on one’s residence or other structure, yet 

ignore the same impacts on that individual’s use and enjoyment of the remainder of his or her 

property.3 

                                                 
2 UNU endorses the reply comments of Senator Seitz in their entirety. 
3 The Ohio Environmental Council claims (at 5) that “shadow flicker has been shown to cause no harmful health 
effects to individuals whose homes receive thirty hours of shadow flicker or less per year.”  The study cited by the 
OEC makes no such claim.  Rather, that study states, “There is limited scientific evidence of an association between 
annoyance from prolonged shadow flicker (exceeding 30 minutes per day) and potential transitory cognitive and 
physical health effects.”  Mass. DEP, Wind Turbine Health Impact Study:  Report of Independent Expert Panel at 
56, reprinted at http://www.mass.gov/eea/docs/dep/energy/wind/turbine-impact-study.pdf.  The study provides not 
prove that that lower levels of exposure “cause no harmful health effects” as the OEC claims.  Health effects aside, 
the OEC completely ignores the extreme nuisance that shadow flicker can cause day after day.  See, e.g., Matter of 
Application of Buckeye Wind, OPSB No. 08-666-EL-BGN, Direct Testimony of Larry Wunsch and UNU Exh. 30 
(video).    

http://www.mass.gov/eea/docs/dep/energy/wind/turbine-impact-study.pdf
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The proposed 30-hour standard is not, as MAREC suggests (at 24), a “global industry 

standard,” nor is the Board’s proposed shadow flicker standard “well more restrictive than 

industry norms.”  To the contrary, as explained in UNU’s initial comments (at 8-9), the 30-hour 

standard is unduly lax compared to current U.S. and European standards.   

As it does on the subject of noise, setbacks, and certificate modifications, MAREC warns 

that the Board’s proposed shadow flicker rule will be “catastrophic” to the wind industry.4 

MAREC Initial Comments at 24.  But again, MAREC offers no evidence whatsoever to support 

that claim.   

O.  MAREC Mischaracterizes the Requirements, and Overstates the Impact, of the 
Common Sense Initiative  

 
MAREC asserts that the Board’s proposed rules are contrary to the Common Sense 

Initiative because the rules have “negative consequences” on the wind industry.  E.g., MAREC 

Initial Comments at 22, 24.  Of course, the Common Sense Initiative does not grant wind 

developers immunity from “negative consequences.”  It merely requires the Board, when 

promulgating rules, to determine the impact of the rule on small business and to “balance the 

critical objectives of the regulation and the costs of compliance by the regulated parties.”  

Executive Order 2011-01K.  Although MAREC repeatedly invokes the Common Sense Initiative 

as a shield against the Board’s proposed rules, it offers no concrete evidence that compliance 

costs will increase.  

                                                 
4 MAREC compares the effect of the 30-hour shadow flicker standard against the statutory setback set 

forth in R.C. 4906.20(B)(2)(a).  But since the Board is already applying a 30-hour flicker exposure guideline on a 
case-by-case basis, e.g., Application of Champaign Wind, No. 12-160-EL-BGN, Order and Certificate at 88, Cond. 
47, MAREC’s comparison provides no support for its claim (at 24) that the proposed rule would be nearly twice as 
restrictive as either the statutory setback or the Board’s current ad hoc practice.  Shadow flicker travel and duration 
is a function of geometry, topography, weather, and astronomy; point of measurement is not likely, on average, to 
have the impact MAREC claims. 
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The Common Sense Initiative is intended to ensure that small business is not 

overburdened by unnecessary regulations.  While it is important that all businesses, irrespective 

of size, enjoy regulations which are fair and promote competition, Executive Order 2011-K is 

clearly focused on small business: 

1. The Lieutenant Governor is granted the authority to develop and implement the 
"Common Sense Initiative," a process for independently evaluating the economic 
impact of agency rules and regulations on small businesses in Ohio. Specifically, the 
Lieutenant Governor is authorized to: 

* * * 

b. Hire the appropriate staff to ensure the effectiveness of this Office. While the 
Lieutenant Governor shall maintain the flexibility to determine its structure, one 
component of the CSI Office should serve solely to receive the viewpoints of and 
advocate for the small business community on proposed and existing regulations. 

 
c. Develop a workable definition of what is a "small business" for the purpose of 

implementing the Common Sense Initiative. 
 
d. Develop a process for requiring agencies to determine the real or potential 

economic impact on small businesses from existing or proposed regulations. . . . 
 
f. Serve as a point of contact for small businesses throughout Ohio to voice 

concerns about the implementation of any rule or regulation. . . . 
 
g. Conduct, or contract to have conducted, an inventory of existing agency rules and 

regulations to determine those that economically impact small businesses. . . . 
 
h.  Establish a Small Business Advisory Council which will offer the lieutenant 

Governor the perspectives of the small business community and provide guidance 
into the mission and direction of the CSI Office. 

 
i. Make recommendation regarding the restructuring of and/or the responsibilities 

of divisions or functions of State government that relate to small businesses that 
duplicate the authorities granted to the Lieutenant Governor by this Executive 
Order. . . . 

 
Executive Order 2011-01K (emphasis supplied). 
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MAREC and its members are not small businesses.  The companies and/or organizations 

participating in MAREC’s comments include: Avangrid Renewables, Inc.; EverPower Wind 

Holdings, Inc.; Apex Clean Energy, Inc.; American Wind Energy Association; Capital Power 

Corporation; and EDP Renewables North America.  Avangrid’s 2016 third quarter earnings 

report can be found at http://www.avangrid.com/InvestorRelations/earningsreleases.html.  

Alberta, Canada-based Capital Power has a market capitalization of $2B, and reports its 2016  

third quarter earnings at http://www.capitalpower.com/InvestorRelations/Documents/ 

2016%20Q3%20Investor%20Fact%20Sheet.pdf . EDP Renewables North America, EverPower 

Wind Holdings, Inc. and Apex Clean Energy, Inc. are privately held entities whose financial 

reports are not available to the public.  Staff correctly notes that the certificating of an electric 

generation facility or wind farm in Ohio are not activities typically undertaken by an entity that 

would be defined as a small business. 

Furthermore, Executive Order 2011-K emphasizes that regulations are essential for good 

governance and protection of the public in the State of Ohio: 

WHEREAS, regulations play an important role in promoting fair competition, 
protecting the public health, and implementing the intent of the General 
Assembly. All of Ohio benefits from regulations that are in the public interest and 
are enforced properly. Protecting the public is always first and foremost, and 
regulatory compliance increases when regulations are easier to understand and to 
follow. 

Protecting the public is one of the principle objectives of rulemaking for the siting of 

industrial wind turbines. UNU agrees with the Governor’s proclamation in his Executive 

Order establishing the CSI that regulations must “protect the public first and foremost.”  

Though MAREC repeatedly invokes the CSI in support of objections to alleged business 

impacts, in each case the rule in question has been proposed for the protection of the 

public.   

http://www.capitalpower.com/InvestorRelations/Documents/%202016%20Q3%20Investor%20Fact%20Sheet.pdf
http://www.capitalpower.com/InvestorRelations/Documents/%202016%20Q3%20Investor%20Fact%20Sheet.pdf
http://www.avangrid.com/InvestorRelations/earningsreleases.html
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Although MAREC’s comments were submitted on behalf of major companies 

with global operations, those comments fail to acknowledge what is commonly accepted 

by most industrial wind turbine manufacturers:  Industrial wind complexes can and do 

have adverse impacts to the public and to wildlife.  As one recent example, renewable 

insurer GCube5 estimated that there are “roughly 50 turbine fires every year —one for 

every 6,000 machines — and the problem is growing and getting more expensive.”6  The 

following excerpt from the October 2016 issue of industry publication, Recharge, is 

instructive: 

The cost of fires is actually increasing compared to five years ago, mainly due to 
the arrival of larger turbines,” Sharma tells Recharge.” And shockingly: 
“Researcher Anne Dederichs at Sweden’s SP Technical Research Institute, says: 
“There is virtually no research in this area, and no rules or recommendations for 
fire safety design of wind turbines exists, which is surprising, given its 
importance.” …He reveals that GCube has actually sought legal advice as it 
knows of a couple of turbine models that are particularly prone to fires. 
“Unfortunately the industry is not ready to hear that because it is libelous, 
embarrassing, and of course dangerous,” he says. 

Id. 

To the extent that the proposed rules seek to balance the needs of Ohio families 

and property owners with the development of renewable energy, there is no justification 

for MAREC’s desire to override the protection of the public in the interest of industrial 

wind development. 

II. CONCLUSION 

Union Neighbors United appreciates the Board’s consideration of these reply comments 

as it finalizes Rules 4906-4-08 and -09. 

                                                 
5 http://www.gcube-insurance.com/en/  
6 http://www.rechargenews.com/wind/1185510/turbine-fires-a-burning-issue-for-the-industry 

http://www.gcube-insurance.com/en/
http://www.rechargenews.com/wind/1185510/turbine-fires-a-burning-issue-for-the-industry
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