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INTRODUCTION

The requested waiver in this proceeding of the irequent that a distribution rate
case be filed is patently unfair to consumers bseavithout such a filing customers will,
at a minimum, not realize the full benefits of tipgerational savings from the deployment
of the “smart grid.” Since 2009, Ohioans have padate than $250 million to Duke

nl

Energy Ohio (“Duke”) for deployment of its “smantidy”~ Customers should receive an

estimated $382.8 million in operational benefitein20 years.

! From Duke’s previous smart grid rider cases, lésteic customers have paid a total of $205.6 onilland
its gas customers have paid a total of $47.1 milliéee Case No. 10-867-GE-RDR, Opinion and Order
(March 23, 2011) at 7 (electric customers pay $8ilbon and gas customers pay $5 million); Case Nv.
2326-GE-RDR, Opinion and Order (June 13, 2012Bgelectric customers pay $19.2 million and gas
customers pay $9.2 million); Case No. 12-1811-GHRDpinion and Order (March 27, 2013) at 5
(electric customers pay $28.5 million and gas ausis pay $12.3 million); Case No. 13-1141-GE-RDR,
Opinion and Order (April 9, 2014) at 7 (electristmmers pay $41.8 million and gas customers pay $7.
million); Case No. 14-1051-GE-RDR, Second EntryRahearing (July 1, 2015) at 2 (electric customers
pay $52.5 million and gas customers pay $7.2 mijli€ase No. 15-883-GE-RDR, Opinion and Order
(March 31, 2016) at 7 (electric customers pay $8bom and gas customers pay $6.4 million).

2 Duke Energy Ohio Smart Grid Audit and Assessmespared by MetaVu, Inc. (June 30, 2011) at 13.
Meta Vu estimated the operational benefits to rdvegereen $325.8 million and $447.5 million. $382.8
million is the mid-range of the estimate.



From the Settlement filed in this case in 2012, ®silelectric customers have
received approximately $40 million in operationaVimgs over six years (2010-2015)
through a reduced amount collected by Duke thrdRigler DR-IM3 The operational
savings credit is to continue at the rate of $12.8dlion per year for as long as
collection through Rider DR-IM continuésThis amount will not return the expected
$382.8 million in operational benefits to custonters

In the Settlement, Duke committed to filing a disition base rate case with the
Public Utilities Commission of Ohio (“PUCQ”) withione year after the PUCO Staff
determined that Duke’s smart grid was fully depth{eThe remainder of the operational
savings is to be passed along to customers thrieghate casé.On October 22, 2015,
the PUCO Staff docketed in this case its deternandahat Duke’s smart grid is fully
deployed. Hence, under the terms of the Settlenbarke must file a distribution base
rate case by October 22, 2016. That rate casegiwél customers the opportunity to
benefit from the smart grid investment by receiviatgs that are lower due to pass-back
of operational savings. The rate case will alse giarties the right to seek reductions in
charges that may be avoided or greatly diminishexltd smart grid implementation.

On September 15, 2016, however, Duke applied favevaf the distribution
base rate case requirement. Duke claims that wente — the PUCQO'’s investigation into

the retail electric market and Duke’s subsequdingfio provide customer energy usage

% Stipulation and Recommendation (February 24, 2618)6.
“1d. at 7.

® There are 14 years left in the 20-year period2.$33 million x 14 = $181.86 million. Adding thd®
million in benefits already returned to customeekes the total $221.86 million.

6 Settlement at.7
"1d.



data (“CEUD?”) to retail electric marketers — jugtifaiver of the distribution base rate
case requiremefit.Duke seeks expedited treatment of its application

The Office of the Ohio Consumers’ Counsel (“OCC’a signatory to the
Settlement — files this Memorandum Contra Dukeisligption. Duke’s application is
faulty because it erroneously seeks a waiver oPHEQO’s June 13, 2012 Opinion and
Order (“Order”) in this case. The distribution baate case requirement arose from the
Settlement, not from the Order. Thus, althoughRbEO has continuing oversight of
the Settlement the rate case requirement should be changed lordygh amendment
of the Settlement. This would require reopeningati@tions and the agreement of all the
signatory parties to the Settlement, and askind”th€O to approve any change agreed
upon by the signatory parties. In addition, Dbke not justified the waiver it seeks.

The PUCO should enforce the Settlement and dengBw@pplication.

Il RECOMMENDATIONS
A. The requirement for a distribution baserate case after full deployment of

Duke’s smart grid was a negotiated provision in th&ettlement for the
benefit of consumers, which the PUCO should not disrb.

In its application, Duke contends that the requiaatfor a distribution base rate
case upon full deployment of its smart grid wase‘@ondition” of the PUCO’s Ordét.

Duke’s statement is in error.

8 Application of Duke Energy Ohio, Inc. for Waivesdptember 15, 2016) at 3.

°1d. at 8-9. For this expedited treatment, Duke dite®hio Adm. Code 4901-1-12(C)d. at 9. That rule,
however, applies to motions, not to applicatioNevertheless, OCC is filing this Memorandum Cointra
the time allotted under Ohio Adm. Code 4901-1-12(C)

19 50 e.g., In the Matter of the Joint Application of Frontier Communications Corporation, New
Communications Holdings, Inc. and Verizon Communications Inc. for Consent and Approval of a Change
in Control, Case No. 09-454-TP-ACO, Entry (February 20, 2Git3.

1 see Application at 1.



In fact, the PUCO did not add the distribution beste case requirement as a
condition of its approval of the Settlement. Ratlige requirement that Duke file a
distribution base rate case within one year aftesmart grid is fully deployed was
negotiated among the parties to the Settlementetprovision Il.d. of the Settlement,
Duke “commits to filing an electric distributionteacase in the first year after full
deployment of SmartGrid as defined hereih.This is one of many provisions in the
Settlement that were “negotiated among all pattiebe proceeding™® It is part of the
“package” that “benefits customers and the pulolierest” and that “represents a
reasonable resolution of all issues in this proiceed.”*

Indeed, the requirement that Duke file a distribobase rate case was a key
element of the Settlement in this proceeding. Aomiasue raised by OCC was the
significant up-front costs that customers must eagn though they might not receive
benefits for many years. Although levelization of the benefits helped tiewate part of
this problem, levelization alone would not captaliehe benefits. To date, customers
have received only about $40 million of the anttga $382 million in operational
savings. The remaining $342 million is presen#inl credited to customers at a rate of
$12.933 million per year. At this rate, it will Inearly 30 years before Ohioans receive
the full benefits of Duke’s smatrt grid.

That is why the Settlement included the provisiuat the revenue requirement in

the distribution base rate case reflect the attwal of benefits attributable to Duke’s

12 Settlement at 7.

1d. at 1-2.

1d. at 2.

15 0CC Comments (November 4, 2011) at 5-9.



smart grid deploymerif. Moreover, a full distribution rate case will alldor a thorough
review of Duke’s smart grid deployment to ensuregbrvices deploy are used and useful
in providing service to consumers and that thesrakarged are just and reasonable.

The distribution base rate case requirement wdsded in the Settlement as part
of the give-and-take of negotiations. The PUCOraitlalter this provision. The only
discussion of the base rate case in the Ordertigisummary of the Settlemét.

Hence, the PUCO did not “condition” its approvakioé Settlement on Duke filing a
distribution base rate case. As a result, the PYild not modify what was agreed-
upon in the Settlement it has approved.

Instead of asking the PUCO for a waiver, Duke stidnalve sought to reopen
negotiations with the signatory parties for thepmse of amending the Settleméht.
Duke did not. The first time OCC learned of Dukéésire to delay the distribution base
rate case was when OCC received a service copedplication after it had been filed.

The PUCO has established a long-standing policp@aging settlements.
Duke’s waiver application circumventing the sigmgtparties is contrary to this policy.

If the PUCO alters settlement agreements yearsthiteagreements have been
negotiated and approved, parties may have lesatimedo enter into settlements. The

public interest will be disserved.

18 Settlement at 7.
7 Order at 15.

18 see, e.g., In the Matter of the Joint Application of Frontier Communications Corporation, New
Communications Holdings, Inc. and Verizon Communications Inc. for Consent and Approval of a Change
in Control, Case No. 09-454-TP-ACO, Entry (February 26, 2014)

9 see e.g., Inthe Matter of the Application of The Cincinnati Gas & Electric Company for Approval of its
Electric Transition Plan, Approval of Tariff Changes and New Tariffs, Authority to Modify Current
Accounting Procedures, and Approval to Transfer its Generating Assets to an Exempt Wholesale
Generator, Case No. 99-1658-EL-ETP, et al., Opinion and ©¢degust 31, 2000) at 58-59.



Further, denying parties the distribution base cate that was agreed upon in the
Settlement is a material modification of the agreetn Parties have the right to
determine what constitutes a material modificatibthe Settlemerf® Under ordinary
circumstances, if the PUCO were to materially mpthe Settlement, a signatory party
could withdraw from and terminate the Settlenfénin this instance, however, the
material modification would occur after all thertex of the Settlement — except for the
distribution base rate case provision — have egpitéence, parties would have lost their
rights to withdraw from the Settlement. The Supge@ourt of Ohio has overturned a
PUCO decision that resulted in a similar circumeegh

The PUCOQO'’s Order did not add the requirement tha¢dXile a distribution base
rate case after full smart grid deployment. Indtéhe rate case requirement was a key
aspect of the negotiations among the signatorygsarffhe PUCO should not abrogate
the rights of the parties who bargained in goothfar the distribution base rate case.

Duke has enjoyed the benefit of its bargain. Coress, however, agreed to
receive their benefit of the bargain once full @gphent of smart grid was achieved and a
distribution rate case was filed. Per the termthefSettlement, the PUCO Staff has
determined Duke’s smart grid is fully deployed. viNiv's time for Duke to file the
distribution rate case as agreed. Consumers dete\benefit of their bargain. The

PUCO should enforce the Settlement as approve@i and deny Duke’s application.

2 Settlement at 3, n. 2.
Z1d. at 3.
22 |n re Application of Ohio Power Co., 144 Ohio St.3d 1, 2015-Ohio-2056.



B. Duke’s application is based on pure speculatiomnd is intended to deny
consumers the benefit they bargained for in the Sé¢ment.

Duke claims that the PUCO'’s investigation into téil electric market and
Duke’s subsequent filing to provide CEUD to retédctric marketers justify the waiver
sought in the application. Duke’s assertions, h@ngeare purely speculative.

Duke contends that resolution of the issues irp#reling CEUD tariff casé
have “thepotential to impact” the costs and attributes associateld ditke’s current
advanced metering infrastructure (“AMFP. Duke also claims that modifying AMI and
related systems “has tipetential to amend the benefits” attributed to its smard ti
Duke does not elaborate on the nature or extetfieoimpact that the pending CEUD
case may have on costs, attributes, and benefAdlbf Duke, therefore, bases its
waiver request on “potential” effects the CEUDffasase may have on the distribution
base rate case Duke is required to file. Thiotssnfficient for granting the waiver.

Duke’s statements are based solely on conjecfline. statements certainly do not
provide the PUCO with the basis for amending ap@yision of the Settlement that was
negotiated in good faith by the signatory parties.

Duke has the burden of proof regarding the waii@uke, however, has not
shown that there are changed circumstances suifimedelay the distribution base rate
case that would help capture smart grid benefitedistomers. The issues could be
raised and considered in the distribution baseaage that Duke is required to file by

October 22, 2016 under the terms of the Settlem€&he rate case could proceed, and the

3 Case No. 14-2209-EL-ATA.
24 ppplication at 6 (emphasis added).
%d. (emphasis addedsee also id. at 8.



parties to the case could take into consideratignipacts of the events identified by
Duke in its applicatio®
Duke has not carried its burden of proof regardimgvaiver request. To protect

consumers, the PUCO should enforce the Settlenmehdeny Duke’s application.

[ll.  CONCLUSION

Duke’s application is an improper attempt to haweRPUCO alter an agreement
among the signatory parties to the Settlement. AWEO did not condition its approval
of the Settlement on Duke filing a distribution baate case. Instead, the distribution
rate case was part of the bargain among the signpaaties for the benefit of consumers.
As such, any amendment of the Settlement shouttbbe through negotiations among
the signatory parties, not by PUCO order.

The PUCO should not abrogate the rights of theatawy parties. The PUCO
should enforce the Settlement by rejecting Dukegppropriate and baseless application.

Respectfully submitted,

BRUCE WESTON (0016973)
OHIO CONSUMERS’ COUNSEL

/s Terry L. Etter
Terry L. Etter (0067445), Counsel of Record
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: (614) 466-7964 [Etter direct]
Terry.etter@occ.ohio.gov

(willing to accept email service)

% Duke also discussed objections of “various intaore” in Case No. 14-2209-EL-ATA, and stated that
they contradicted the PUCO Staff's determinatiagarding full deployment of Duke’s smart gri¢d. at 5.
However, the Settlement, approved in the PUCO’s@rcbntrols the determination of whether Duke’s
smart grid is fully deployed. The CEUD issue caraddressed in the distribution base rate case.
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