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SIERRA CLUB’S MEMORANDUM CONTRA FIRSTENERGY’S MOTION TO
STRIKE PORTIONS OF SIERRA CLUB’S POST-REHEARING REPLY BRIEF

In their ongoing effort to obscure the fact that customers would likely lose hundreds of
millions to billions of dollars under the Modified Rider RRS proposal, Ohio Edison Company,
The Cleveland Electric llluminating Company, and The Toledo Edison Company (collectively,
the “Companies” or “FirstEnergy”) moved on September 2, 2016, to strike portions of Sierra
Club’s post-rehearing reply brief. In particular, the Companies claim that Sierra Club cannot cite
to certain evidence that was struck by the Attorney Examiners but properly proffered at the
rehearing. The Companies also move to strike portions of Sierra Club’s brief that explain how
rehearing evidence refutes FirstEnergy’s previous arguments in support of continued reliance on
mid-2014 market price forecasts. The Companies claim, incorrectly, that these arguments
somehow constitute an improper surreply to prior briefing. The Commission should reject
FirstEnergy’s motion as meritless and, instead, consider the full array of evidence demonstrating
that these mid-2014 market forecasts, which form the basis for FirstEnergy’s projection of
charges and credits under Modified Rider RRS, are outdated, unreliable, and wrong.

. Sierra Club Properly Relied on Evidence that was Proffered at Hearing.

In its motion, FirstEnergy lists six portions of Sierra Club’s post-rehearing reply brief that



it seeks to strike.! According to the Companies, the first five portions are improper because they
cite to evidence that was struck by the Attorney Examiners during the rehearing.? In particular,
in responding to FirstEnergy’s claim in its initial post-rehearing brief that Modified Rider RRS
would somehow provide a net benefit to customers,® Sierra Club noted that:

e The rehearing testimony of witnesses Comings, Kalt, and Wilson showed that,
using up-to-date market forecasts, customers would lose a projected $1.3 billion
to $3.6 billion under Modified Rider RRS;

e NYMEX natural gas price forwards show prices of $3.07/mmBtu in 2017 and
$3/mmBtu in 2018, which is considerably lower than the price that FirstEnergy
assumed for 2015 and 2016; and

e More recent capacity and natural gas price forecasts from ICF and other sources
further demonstrate that the mid-2014 forecasts that FirstEnergy continues to rely
on are outdated.*

The Companies do not dispute that such evidence was properly proffered by Sierra Club and
other parties at the hearing, but contend that “a party may not cite to and rely upon proffered
evidence that has otherwise been stricken from the record.” The Companies, however, fail to
identify any support for their contention that proffered evidence cannot be cited in a reply brief.
This unsupported contention must be rejected because it would improperly hinder Sierra Club’s
ability to challenge adverse evidentiary rulings by the Attorney Examiners, and to preserve for

appeal its arguments regarding the substantive import of the proffered evidence.

In support of their motion, the Companies correctly note that the purpose of proffering

! Motion of FirstEnergy to Strike Portions of Sierra Club’s Post-Rehearing Reply Brief (“Co. Mot.”) at 1.

2 As Sierra Club explained on pages 28 to 32 of its initial post-rehearing brief, the Commission should
reverse the Attorney Examiners’ granting of the Companies’ motions to strike portions of the rehearing
testimony of Mr. Comings, Dr. Kalt, and Mr. Wilson, and admit the complete versions of such testimony
into the record.

3 FirstEnergy Initial Rehearing Br. at 6, 8, 15, 19.
* See generally Sierra Club (“SC”) Initial Rehearing Br. at 17, 23, 24.

® Memorandum in Support of Motion of FirstEnergy to Strike Portions of Sierra Club’s Post-Rehearing
Reply Brief (“Co. Mem.”) at 3.



evidence that was struck by the Attorney Examiners is to preserve such evidence for appellate
review.® Yet that is exactly what Sierra Club’s discussion in its post-rehearing reply brief of the
proffered evidence does. Where, as here, a party challenges an evidentiary ruling in its post-
hearing briefs pursuant to O.A.C. 4901-1-15(F), the first appellate review of an attorney
examiner’s ruling is done by the Commission. If the Commission determines that the
evidentiary ruling was in error, the Commission can then consider the proffered evidence in
making its substantive ruling in the proceeding.” Consistent with this approach to reviewing the
Attorney Examiners’ evidentiary rulings, Sierra Club’s discussion of the proffered evidence in its
post-rehearing reply brief both demonstrates why the evidentiary rulings were in error, and
preserves the substantive arguments that the Commission should consider if it reverses the
exclusion of the proffered evidence.

With regards to the evidentiary rulings, Sierra Club explained in its initial post-rehearing
brief that the proffered evidence should have been admitted as within the scope of the rehearing
because the projections of charges and credits under Modified Rider RRS are directly relevant to
the provisions of that rider and the financial impact they would have on customers.® In its own
post-rehearing brief, FirstEnergy maintains that projections of charges and credits that rely on
mid-2014 forecasts were an appropriate basis for evaluating Modified Rider RRS.? In replying

to that claim, Sierra Club referenced the proffered evidence because it helps demonstrate that

®1d. at 2.

" See, e.g., In Re Application of Ohio Edison Company, Case No. 89-1001-EL-AIR, Entry at § 7 (Apr. 25,
1990), in which the attorney examiner noted, in refusing to certify an interlocutory appeal in which the
Industrial Energy Consumers (“IEC”) sought to reverse the examiner’s ruling excluding evidence, that
“|EC can proffer its evidence for the Commission’s consideration. In the event the Commission
determines that the Examiner was in error, the Commission can consider the evidence proffered by IEC.”

® SC Initial Rehearing Br. at 29-30.
° FirstEnergy Initial Rehearing Br. at 6, 8.



FirstEnergy’s continued reliance on projections based on mid-2014 forecasts was unreasonable.
Consequently, the discussion of the proffered evidence in Sierra Club’s post-rehearing reply
brief helps show why the evidence is relevant to the evaluation of Modified Rider RRS and
should have been admitted into the record. This discussion also preserves Sierra Club’s
arguments regarding the substantive impact of such proffered evidence. If the Commission
reverses the Attorney Examiners’ rulings and considers the proffered evidence, it will be
important that the Commission understand the significance of this evidence: namely, that the
evidence discredits the Companies’ claims regarding credits and charges under Modified Rider
RRS. As such, Sierra Club’s discussion of the proffered evidence in its post-rehearing reply
brief is directly related to preserving such evidence for appellate review.

None of FirstEnergy’s cited authorities suggest otherwise. Most of the cases cited by the
Companies stand simply for the non-controversial proposition that the purpose of proffering
evidence is to “preserve the evidence for a reviewing court” “so that the appellate court will
know the nature of the evidence that was to be presented.”® As explained above, the discussion
of the proffered testimony in Sierra Club’s post-rehearing reply brief helps achieve such purpose.
The Companies’ citation to Bethesda Hosp. v. Fowler, No. CA 77-25, 1978 WL 217626 at *10-
11 (Ohio Ct. App., Muskingum County Feb. 22, 1978), in which the court reversed a lower court
ruling that relied on properly excluded evidence,™ is inapposite because here the Commission
must first decide whether the proffered evidence should have been admitted into evidence. The
passage in Fowler cited by the Companies, by contrast, came after the appellate court’s
determination that the proffered evidence had been properly excluded. Sierra Club has no doubt

that, once the Commission resolves the evidentiary issues, the Commission will be capable of

1% Co. Mem. at 2-3 (citations omitted).
"1d. at 2,



distinguishing between the evidence it believes can and cannot be properly relied upon. As such,
the Companies’ implication that the Commission might mistakenly rely on evidence it deems
properly excluded rings hollow. The Companies’ argument is particularly misplaced given that
Sierra Club specifically identified as proffered any such evidence that it cited in its post-
rehearing reply brief. In short, the Companies have provided no basis to strike the referenced
portions of Sierra Club’s post-rehearing reply brief.

1. Sierra Club’s Post-Rehearing Reply Brief Does Not Include a “De Facto Sur-

Reply.”

The Companies’ attempt to strike nearly four pages of Sierra Club’s post-rehearing reply
brief as a “de facto sur-reply” is similarly unavailing.*> In support of their motion, the
Companies claim that because this passage primarily references arguments that FirstEnergy
made in its February 26 post-hearing reply brief rather than its initial post-rehearing brief, Sierra
Club improperly acts “as if the hearing on rehearing had never occurred.”*

FirstEnergy’s contention is factually inaccurate and misrepresents the arguments made in
the referenced portion of Sierra Club’s post-hearing reply brief. Contrary to FirstEnergy’s
misleading portrayal, Sierra Club explained that, regardless of the merits of the Commission’s
March 31, 2016 decision to accept the Companies’ projections and forecasts, the additional
evidence in the rehearing record demonstrates that reliance on such projections and forecasts
today would be wholly unreasonable.** In doing so, Sierra Club detailed how FirstEnergy’s

previous defense of these projections and forecasts had been undermined by the evidence in the

rehearing record. For example, Sierra Club explained that even if the Companies’ previous

12 See id. at 6.
2 1d. at 5-6.
4 SC Rehearing Reply Br. at 19-24.



claim that “[b]y any measure, Mr. Rose’s capacity price forecast has held up extremely well” had
been reasonable at the time of the Rider RRS briefing, there is no basis upon which one could
still reasonably make that claim today.™ Similarly, while the Companies previously dismissed
Sierra Club’s challenges to its outdated natural gas price forecast as an artifact of low prices in
December 2015, evidence in the rehearing record shows that such prices continue to be low.*® In
short, the rehearing evidence demonstrates that, regardless of the record that was before the
Commission in March 2016, the Companies can no longer credibly defend their outdated
capacity and natural gas price forecasts. And this is plainly relevant to the Commission’s
evaluation of the Modified Rider RRS proposal, for which the Companies unreasonably continue
to rely on such forecasts. While the Companies may, in hindsight, wish that they had not
defended their outdated forecasts, there is no reason for the Commission to ignore or exclude
from the record the details of just how wrong the Companies’ claims ended up being.

I11.  Conclusion

For the foregoing reasons, the Commission should deny the Companies’ motion to strike.

1> See id. at 20-22 (quoting FirstEnergy’s Feb. 26 Reply Br. at 50).
' Id. at 22-23.
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