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l. INTRODUCTION.

The three proposals pending on rehearing befor@tibdéic Utilities Commission of Ohio
(Commission) have been touted for the supposedfibetigey will bring to customers. But the
record establishes—and the reality is—that themeadly only one guarantee contained in each
of the three proposals: customers’ costs will inseeover the next three to eight years to fund a
corporate bailout for FirstEnergy Corp. Dependamgthe proposal, customers could be forced
to pay $393 million over the next three years up gtaggering $9 billion over nearly eight years
of the ESP IV. In exchange for these costs, custewill reap virtually no benefits. The initial
briefs submitted in support of these proposals hmirtproponents do nothing to shake that
conclusion. If at all, they only reinforce the oot that customers are being commandeered into
supporting a massive corporate bailout and subsidyirstEnergy Corp. This outcome ignores
the General Assembly’s commitment to competitiorbedied in S.B. 3, undermines Ohio’s
effectiveness in the global economy as contemplayeR.C. 4928.02(N), thwarts the ability of
manufacturers to deliver economic benefits throughbis state, and is inconsistent with R.C.
4928.143.

Modified Rider RRS. The Companiéstrumpet their Modified Rider RRS Proposal
(Modified Rider RRS or Companies’ Proposal) as & waprotect against rate volatility and
retail price increases. The assertion is meritless. Manufacturers ahérstthat are served by
contracts with competitive retail electric supm@ie(CRES) are protected against these

contingencies. Imposition of a non-bypassable ggiom-related charge such as Modified Rider

! Staff notes that the intent of the legislature wasncourage shopping by creating a robust cothetharket,
which has been successful in the Companies’ seteicikory as “[flewer customers rely on [FirstEggrCorp.]
subsidiaries in Ohio for services.” Staff InitRéhearing Brief at 16.

2 Ohio Edison Company, The Cleveland Electric lllnating Company and The Toledo Edison Company.

% Companies Initial Rehearing Brief at 7.



RRS disrupts the stability offered by these CRE&reats, injects uncertainty to manufacturers’
business decisions, and adds unnecessary codtsitamperations. The Companies’ Proposal
should be rejected. The Ohio Manufacturers’ Asstom Energy Group (OMEAEG) is not
alone in its view of the harms that Modified Rid®RS would unleash on customers. Notably,
not even Staff recommends adoption of Modified RiIdeRRS, noting a
“a particularly troubling aspect to the potentipbeoval of Modified Rider RRS; specifically, the
chance that ratepayers could pay the charges iaaty years and lose the benefits of potential
credits in the later years, entirely defeating steted purpose of the Modified Rider RRS” to
provide a hedge against future high power cdstStaff also explained that “[tlhe benefits
previously anticipated from the original Rider RR& longer exist,” but “[s]erious legal issues
[do] exist, calling into question whether an apm@iojf Modified Rider RRS] would withstand
review.”

Rider DMR. Given that Staff recommended that the Compari®esposal be rejected,
Staff offered its own proposal to replace ModifiBider RRS with a new rider that would
provide credit support to FirstEnergy Corp., narttesl Distribution Modernization Rider (Rider
DMR or Staff's Proposal). Staff's Proposal shoual$o be rejected because the benefits
promised by Rider DMR are illusory and the ridercaimts to nothing more than a corporate
bailout for FirstEnergy Corp. The fatal flaw witRider DMR is that there is no explicit
guarantee that revenues will be used for investnmetite distribution system to modernize the

grid.” The only assurance under Rider DMR is that custerwill be held captive to providing

* OMAEG Ex. 37 at 11-12 (Lause Rehearing).
® Staff Initial Rehearing Brief at 4-5.

®1d. at 5.

"Tr. Vol. Il at 433; Tr. Vol. IV at 957.



credit support to FirstEnergy Corp. to use as ghes, a company they have no contractual
relationship with whatsoever and a company overciwiihe Commission has no jurisdiction
whatsoever.

Companies’ Modifications to Staff's Proposalhe Companies’ proposed modifications
to Rider DMR take an already flawed concept ang omhke it worse. Not content with Staff's
Proposal to provide credit support to FirstEnergyC through revenue received under an
alleged distribution rider, the Companies clainmt tie level of Rider DMR revenue should be
significantly increased, from $131 million annuadlyer three years to potentially $1.126 billion
annually over the nearly eight-year term of ESP Bffective for service rendered September 1,
20167 Over the remaining term of the ESP IV, the CongsinModifications to Staff's
Proposal could cost customers up to approximat@lyifion.

The Companies offer the pretext that such modiboatare necessary to “jumpstart grid
modernization and benefit customet8.But the telltale sign that neither grid modertiza nor
the interests of customers are the driving motoregifor the Companies’ modifications lies in
the fact that the Companies steadfastly refusenaonat to spending Rider DMR revenues on the
distribution system for grid modernizatibh. Accordingly, Rider DMR is not related to the
Companies’ distribution service and is, therefor®, authorized under R.C. 4928.143(B)(2)(h).

At bottom, the benefits promised under each of ttivee rehearing proposals are a
mirage. The only beneficiary of this subsidy amdporate bailout is FirstEnergy Corp. The

Commission should not allow this to happen. Fisit§y Corp.—not customers—should be

8 Tr. Vol. X at 1810, 1813.

° Companies Initial Rehearing Brief at 40.
1914. at 32.

171, Vol. X at 1741-1742.



held accountable for the fiscally irresponsibleisiens it has made over the years. For the
reasons set forth below, as well as for the reasotsulated in OMAEG's Initial Rehearing
Brief, all three rehearing proposals presentedh® €ommission should be denied in their
entirety.

. DISCUSSION.

A. The Companies’ grounds for seeking approval of Modiled Rider RRS are
meritless.

The Companies tout Modified Rider RRS as an impmoet over their earlier Rider RRS
because it is no longer backed by a purchase pagreement (PPA) with FirstEnergy Solutions
(FES)? That characterization cannot be reconciled with facts or the law. As OMAEG
witness Lause explained, Modified Rider RRS “has $hme negative impact on customérs.”
Echoing this sentiment, the Staff has observed ‘tMadified Rider RRS should be rejected.
The benefits previously anticipated from the orajiRider RRS no longer exist. Serious legal
issues exist, calling into question whether an eygrwould withstand review. These concerns
** * weigh against approval™ The Commission should follow the recommendatimasie by
OMAEG, Staff, and so many others and deny the ComepaProposal.

1. Modified Rider RRS violates Ohio law as it is a trasition charge.

As made abundantly clear from two recent decisiohshe Supreme Court of Ohio,

mechanisms that permit a utility to recover traaositrevenue or its equivalent are forbidden

12 Companies Initial Rehearing Brief at 4-5.
13 OMAEG Ex. 37 at 7 (Lause Rehearing).
14 Staff Initial Rehearing Brief at 5.



under Ohio law® Contrary to the Court’s decisions, the Companisiposal would authorize
the collection of transition revenue or its equardland thus should not be approved.

The Companies claim that revenue received througldifitd Rider RRS would not
constitute transition revenue or its equivalentdose they transferred their generating assets
long ago™® Without ownership of generating assets, the Caiesaargue, there can be no
recovery of generation costs. But as Staff witnéksueiki explained, Modified Rider RRS is
still “at its core a generation rider.” Even though there is now no explicit link to aesfic
generator’s performance, revenue received througdifvd Rider RRS would still be tied to
generation because the calculation of the reveraigdibe based on cost and output assumptions
of generation units owned by FB%. This tie to generation belies any argument fréra t
Companies that revenue would not be associatedgsitierating units. Staff's Brief underscores
this point, explaining that “[t]his tie to genexati creates a significant risk” that the Supreme
Court of Ohio will rule that Modified Rider RRS ¢etts transition revenue or its equivaléht.

Equally unavailing is the argument that Modifiedd& RRS revenue cannot constitute
transition revenue or its equivalent because tkiemge would go to the Companies rather than
FES. The Companies concede that there is no ptionibon flowing Modified Rider RSS

revenue to FirstEnergy Corp. via dividerfls. The Companies further concede that there is no

31n re Application of Columbus S. Power C8lip Opinion No. 2016-Ohio-1608 at  28;re Application of
Dayton Power and Light Company to Establish a Saati@Gervice Offer in the Form of an Electric SetuRlan
Slip Opinion No. 2016-Ohio-3490 at 1.

16 Companies Initial Rehearing Brief at 18.

7 Staff Ex. 15 at 14, 16 (Choueiki Rehearing).

18 Companies Ex. 197 at 8 (Mikkelsen Rehearing).
19 staff Initial Rehearing Brief at 4.

?Tr. Vol. | at 73-75.



prohibition in place that would prevent FirstEnei@grp. from then turning around and using
that revenue to invest in FES.

Any argument that Modified Rider RRS revenue wdt enhance the financial integrity
of the Companies must also fail because the Corapatmit that the revenue could improve its
credit ratings? The Court has specifically struck down the cditet of revenue through a rider
that was proposed as a means to ensure that [Ak#} ®as not financially harmed during its
transition to a fully competitive generation markeer the three-year ESP peridd."The Court
found that a rider that provided an electric dmttion utility with “*sufficient revenue to ensure
its financial integrity as well as its ability tottract capital” was unlawfuf?  Similarly,
collection of revenue associated with generatiostthrough Modified Rider RRS under an
ESP would be unlawful as it is equivalent to asiion charge” The revenue received would
ensure the financial integrity of FirstEnergy Caaipd the Companies’ unregulated affiliates.

2. Modified Rider RRS is inconsistent with the interets of rate stability
and reasonably-priced electric services.

The Companies argue that Modified Rider RRS wilbtpct customers against rate
volatility and retail price increasé®. The more likely result is that it will do no sutting. As
Ms. Mikkelsen admits, there is no guarantee thatatuers will receive a credit in any given
year under Modified Rider RR%. This fact alone counsels strongly against adoptibthe

Companies’ Proposal. If there is any certaintyeisged with Modified Rider RRS, it is that it

2.

?21d. at 76.

% n re Application of Columbus S. Power C8lip Opinion No. 2016-Ohio-1608 at { 23.
1d. at 1 36.

% staff Initial Rehearing Brief at 4.

% Companies Initial Rehearing Brief at 7.

?"Tr. Vol. I at 133.



disrupts the certainty that manufacturers derivenfrshopping with a competitive supplfér.
The certainty and stability provided by fixed prisepply contracts enables manufacturers to
accurately estimate their costs and make prudecisidas about their operatiofis. Modified
Rider RRS, however, thwarts manufacturers’ abitiy benefit from these supply contracts
because it adds an additional layer of chargesvanidbility to their electricity costs. Modified
Rider RRS is a variable rate that is dependent maket that fluctuates—it is no way stable by
its very nature.

Modified Rider RRS harms manufacturers in anothay Wy negating the benefits that
accrue to them from low market pricEs.Even Staff has characterized the purported hedgin
benefit offered by Modified Rider RRS as “dubiod$.In Staff's view, any purported hedging
attributes cannot be credited in light of recertaddVe now have the results of more capacity
auctions and while the effect of these auctionghenestimated hedge benefit provided by the
Modified Rider RRS is confidential, the directiangublic and clearly negativé®”

The Companies’ assertions about the ability of Medi Rider RRS to solidify
reasonably-priced electric services are no lesgodab When Staff withess Choueiki was asked
whether he believed Modified Rider RRS would resalia net credit to customers he stated
“Staff does not agree with the [Clompanies’ prdjets, that is correct® Without any

guarantee from the Companies, Staff, or anyonetketgeModified Rider RRS will result in a net

8 OMAEG Ex. 37 at 11 (Lause Rehearing).

#1d. at 12.

¥1d.

31 Staff Initial Rehearing Brief at 18.

32d. at 3 (citing Sierra Club Ex. 101 at 16, 22 @ogs Rehearing)).
*Tr. Vol. IV at 986.



credit, the claim that Modified Rider RRS will serthe interests of reasonably-priced electric
services or have a stabilizing effect is wholly ameincing.

3. The inclusion of Modified Rider RRS in the Companig’ ESP IV
renders it less favorable in the aggregate than aMRO.

The Companies assert that adoption of Modified RRIRS would not alter the ESP v.
MRO test** This is incorrect for a variety of reasons. fitse Companies’ assertion cannot be
squared with the testimony of Staff withess Choueiko stated that Modified Rider RRS—
which no longer accounts for the operations ofS8henmis and Davis-Besse plants—“eliminates
two important benefits that the Commission highiighin its Opinion and Order * * * % The
Commission previously credited these plants witferafg resource diversity benefits and
economic benefit?® But under Modified Rider RRS, which removes tHeAPbetween the
Companies and FES (Affiliate PPA), these claimedelies are gone. Given the elimination of
two of the central pillars supporting the Commis&oOrder, the Companies cannot now
credibly claim that the ESP v. MRO analysis is teakd by the implementation of Modified
Rider RRS.

Second, removing the Affiliate PPA between the Canmgs and FES means that
Modified Rider RRS is no longer financially neutr@ the Companie¥. This belies the
Companies’ argument that “all other elements” oPHS remain unchanged. Instead of monies
flowing to and from FES as originally contemplateg Rider RRS, the Modified Rider RRS
places the responsibility on the Companies, and, ttine ratepayers. This construct could either

vastly enrich the Companies (and their parentuatamers’ expense or cause the Companies to

34 Companies Initial Rehearing Brief at 8.
% Staff Ex. 15 at 13 (Choueiki Rehearing)
% Opinion and Order at 87-88, 114-120.
370CC Ex. 44 at 13 (Kahal Rehearing).



suffer enormous losses, which will likely then beepat the expense of custom&rsEither
way, this is a radical departure from what the Cassian originally modified and approved.

Third, while the Companies still cling to their émasts from 2014, the simple fact is that
current data has shattered the foundations undgriyiose stale forecasts. Updated forecasts
and known capacity pricing negate the Companiaegeptions of a net credit, which is why Staff
disagrees with the promise of a credit offered iy €ompanied> The Companies’ steadfast
unwillingness to reckon with the more current data telling sign that they know it portends
financial distress for their customers and enrichinier the Companies and their parent.

4. Modified Rider RRS is damaging to the interests ofeconomic
development.

The Companies tout Modified Rider RRS as a wayreanpte economic developméfit,
but the evidence suggests precisely the opposite. support their economic development
claims, they argue that Modified Rider RRS mitigateture price increases and volatility. As
explained above, however, neither of these prextstiis likely to materialize. If anything,
Modified Rider RRS exacerbates the potential faur price increases. As Staff witness
Choueiki testified, in light of recent data it i®ubtful that credits will be forthcoming as
promised by the Companiés.

Moreover, Modified Rider RRS will cause increasedhatility for customers by layering
on an additional generation-related charge to théis. This will disrupt the certainty and
stability provided by supply contracts, therebyerfegring with the ability of manufacturers to

accurately estimate their operating costs and nsaked business decisions. The truth is that

®1d.

¥ Tr. Vol. IV at 986.

0 Companies Initial Rehearing Brief at 13.
“Tr. Vol. IV at 986.



Modified Rider RRS is a solution in search of algem. In spite of thousands of pages of
evidence and transcripts, the Companies have sifajy to establish that customers encounter
significant retail-rate volatility or that custonsemwant a so-called hedging mechanism as
protection against this phantom retail-rate vdlgtibphenomeno#? To little surprise, the
Companies’ Initial Rehearing Brief does not atterptplug this gaping evidentiary hole.
Without this foundational showing, the Companieantd credibly claim that Modified Rider
RRS will tamp down retail-rate volatility.

In short, the purported economic developments Hedaby Modified Rider RRS are a
mirage. If anything, Modified Rider RRS will chileconomic development and stifle
competition?* Because this outcome is antithetical to the fesicprescribed by R.C.
4928.02(N), the Companies’ proposal should be defiie

5. Modified Rider RRS revenues should not be excludefllom the SEET.

If approved, the Commission should deny the Comgsnequest to exclude Modified
Rider RRS revenues from the Significantly Excesdtaening Test (SEET). The Companies’
cite Commission precedent in support of the cldiat hon-recurring, special, and extraordinary
items may be excluded from the SEET.But that precedent has no application here. t,Firs
Modified Rider RRS is recurring inasmuch as it yilbvide a regular line of charges (or credits)
to the Companies throughout the duration of th&PHYV. Second, the claim that Modified
Rider RRS is special because it is not relateditibyuoperations is baseless. Elsewhere in their

brief, the Companies identify a series of generatalated charges they are permitted to collect

*2 OCC/NOAC Ex. 1 at 33 (Wilson Rehearing).
*3 OMAEG Ex. 37 at 11-12 (Lause Rehearing).

*R.C. 4928.02(N) (“It is the policy of the state*td * [flacilitate the state’s effectiveness ingtylobal
economy.”).

> Companies Initial Rehearing Brief at 22.

10



from customeré® As a generation-related charge, Modified RideiSR#®ould fall into this class
of charges that the Companies are already admimgteThis negates Modified Rider RRS’ so-
called “special” status. Third, given the Compahgdmission that they are already collecting
generation-related charges through other rideesetivould be nothing extraordinary about the
Companies collecting charges through yet anotheermggion-related rider such as Modified
Rider RRS.

The Companies also veer off course in suggestiag Modified Rider RRS revenues
should be removed from the SEET because they ar@rly company operating under a so-
called hedging mechanism akin to Modified Rider RRSTo begin with, that contention is
false. The Commission authorized AEP Ohio to atéticost recovery through the PPA Rider
because of its purported hedging attribdfedn any event, R.C. 4928.143(E) does not require
the Commission to perform the SEET analysis bywatalg the Companies’ earnings against
other companies that have teameriders and tariffs. Indeed, it would be impossibb find
such a company. One of the tasks the Commissicegisired to do under R.C. 4928.143(E) is
identify companies that “faceomparablebusiness and financial risk * * *“% |n direct
contravention of settled principles of statutorytenmpretation, the Companies’ theory for

excluding Modified Rider RRS revenue from the SB&Juld read the word “comparable” right

®1d. at 19.
" Companies Initial Rehearing Brief at 23.

“81n the Matter of the Application Seeking ApproviaDhio Power Company’s Proposal to Enter into afiliafe
Power Purchase Agreement for Inclusion in the Polichase Agreement Rider, et &ase No. 14-1693-EL-
RDR, et al., Opinion and Order at 81 (March 31,6010MAEG in no way concedes that AEP Ohio’s PRéeR
actually provides a hedging function.

9 Emphasis added.

11



out of the statuté’ For all of these reasons, if approved, ModifiedeR RRS revenue received
by the Companies should be factored into the Cosions SEET analysis.

B. The Staff's grounds for seeking approval of Rider IMR are misguided.

While Staff should be commended for its oppositionthe Companies’ attempt to
establish the ill-conceived Modified Rider RRS,rggjuest to create a new rider is not a “viable
alternative.® No matter how well intentioned Staff's Proposal the inescapable fact is that
Rider DMR would amount to nothing more than a hailof FirstEnergy Corp., thereby making
manufacturers less competitive in the global malkee by exposing them to rising costs
associated with their electric service ne&ds he creation of Rider DMR also sends the wrong
message by rewarding the fiscally irresponsibleinass decisions that FirstEnergy Corp. has
made over the years to place it in its current @@ Choices have consequences;
FirstEnergy Corp. should not be exempt from thdt-wern principle.

1. Rider DMR is ill-suited to achieve the objective ofyrid modernization.

Staff’s justifications for proposing to create alen to provide credit support to an
unregulated parent company are unpersuasive. @&affribes Rider DMR as a mechanism that
will enable the Companies to provide “support farsfEnergy Corporation to maintain
investment grade by the major credit rating agexni&fe As support for its proposal, Staff cites
to the policy statute, in particular R.C. 4928.0R(@@hich provides that it is the policy of this

state to “[e]Jncourage innovation and market acdessost-effective supply- and demand-side

%Y Cleveland Mobile Radio Sales, Inc. v. Verizon Vésgl113 Ohio St.3d 394, 2007-Ohio-2203, { 12 (“A ¢asir
neither to insert words that were not used by ¢léslature nor to delete words that were used.”).

*L OMAEG Ex. 39 at 3 (Lause Rebuttal).
2|d.

#d. at 9.

* Staff Ex. 13 at 2 (Buckley Rehearing).

12



retail electric service including, but not limitesl demand-side management, time-differentiated
pricing, waste energy recovery systems, smart grodirams, and implementation of advanced
metering infrastructure[.]” Contrary to Staff'ssastions, it is highly unlikely that Rider DMR
will achieve the objectives outlined in R.C. 49ZRD).

By Staffs own admission, the purpose of Rider DM®& not to support grid
modernization initiatives, but rather, to provideedit support to the Companies’ paréht.
Although Staff hopes that this credit support istEnergy Corp. will at some later point enable
the Companies to invest in grid modernization a@tities, it is doubtful that Staff's aspiration
will become a reality. Staff's Proposal is noticgavoid of explicit requirements that the
Companies use the revenue from Rider DMR to inivegtid modernizatiori® Moreover, there
is no date certain for when the Companies would mente grid modernization initiatives,
which raises the question of how long customers gl required to pay the Companies under
Rider DMR before any grid modernization investmeoauld or will be don&’ Further, Staff
testified that they will not add a condition or seemendation that requires the Companies to
make a certain amount or level of investment i gnodernization, nor is Staff aware of the
proportion of the revenues collected through Rid®vIR that will be spent on grid
modernizatiorr® The lack of any specific conditions requiring ®MMR revenues to be used
on grid modernization initiatives disfavors its atlon. If customers are expected to pay at least
$131 annually for the next three years, they shoedeive tangible benefits in return for their

payments. Here, there is no guarantee that tlamgghbie benefits will materialize. Authorizing

%5 Staff Ex. 13 at 2 (Buckley Rehearing).
*5Tr. Vol. Il at 433; Tr. Vol. IV at 957.
>"Tr. Vol. Il at 644-645.

*81d. at 647-648; Tr. Vol. IV at 969.

13



cost recovery on such an illusory proposal woulth®just and reasonable. If the Commission
is inclined to authorize Staff's Proposal, it musipose explicit conditions requiring a date

certain for the Companies to begin using Rider DiMfRnue on grid modernization initiatives.

Without these explicit conditions, Rider DMR is, &&aff witness Turkenton admitted, nothing

more than a mechanism created with the “hope”dhatday such grid modernization initiatives
will be implemented?

Staff is also incorrect in its assertion that Rid@MR is needed because of the
Companies’ weak financial positi6A.The Toledo Edison Company and Cleveland Electric
llluminating Company are one notch above non-inwestt grade and the Ohio Edison Company
is three notches above non-investment gPad8taff next claims that its credit-support objeeti
will require a “company-wide effort * * *  |n view of this, Staff recommends a 22%
allocation factof® But there is no information to suggest that otleetities within the
FirstEnergy Corp. family are committed to solvitg tproblenf* Without other FirstEnergy
Corp. entities’ support, Staff's Proposal will falhort of providing the credit support that Staff
deems sufficient to address the problem. Customasld then be left with subsidizing
FirstEnergy Corp. in the amount of $393 million ptleree years, and possibly more if the credit
support rider is extended, while FirstEnergy Cevpuld still be in the same financial difficulties
it is today. The responsibility for improving RiEnergy Corp.’s credit ratings should be that of

FirstEnergy Corp., not Ohio ratepayers. This igipalarly true given that FirstEnergy Corp. is

*Tr. Vol Il at 426.

60 Staff Initial Rehearing Brief at 6.
. Tr. Vol. | at 185-186.

62 Staff Initial Rehearing Brief at 7.
.

% OCC Ex. 46 at 8 (Kahal Rebuttal).

14



the entity responsible for its own business densiancluding those regarding unregulated
subsidiaries.

2. The inclusion of Rider DMR in the Companies’ ESP IVrenders it less
favorable in the aggregate than an MRO.

Staff is mistaken in its assertion that approvaRoder DMR without Modified Rider
RRS renders the Companies’ ESP IV more favorabléhénaggregate than an MRO. To
support its argument that the receipt of Rider DMRenue would be a ‘quantitative wash’ for
purposes of the ESP v. MRO test, Staff claims #wativalent Rider DMR revenue could be
recovered through an MRO pursuant to R.C. 492804%( This is incorrect. That provision
permits the Commission to adjust a utility’s standservice offer (SSO) price only in the event
of “any emergency that threatens its financial gntg.” Staff witness Turkenton did not
identify any emergency that threatens the Compafhremcial integrity, thus equivalent Rider
DMR revenue could not be recovered under an MROAIlternatively, Staff states that
equivalent Rider DMR revenue could be recoveredufih a base rate proceedffig. That
argument also fails though because the Companiesdgreed to a distribution base rate freeze
through the end of ESP V.

From a qualitative perspective, Staff states thelusion of Rider DMR in the ESP IV is
still preferable to an MRO because of the purpoged modernization benefits that Rider DMR
will generate. As described at length above, #igtment fails because there is no guarantee

that these alleged grid modernization benefits @iler come to fruition. Revenue received

8 Staff Initial Rehearing Brief at 8.
®1d.

" Tr. Vol. Il at 450.

% Staff Initial Rehearing Brief at 8.
®Tr. Vol. I at 201.

15



through Rider DMR is not required to be used fod gnodernizatiod® Staff withess Choueiki
underscored this point by stating that Rider DMRingended to provide credit support to
FirstEnergy Corp., “not to modernizing the grid.” The claim that Rider DMR will enhance
competitive options is equally misplac&d.The more logical inference is that Rider DMR will
chill competive options. The subsidy granted tstEnergy Corp. could ultimately flow to its
competitive subsidiaries. In view of this, compe& suppliers could be deterred from entering
the market because of the competitive disadvarttesewould be operating agairfst.

3. Staff's criticisms of OMAEG witness Lause miss thenark.

Staff errs in criticizing Mr. Lause’s statementttRader DMR revenue could work to the
benefit of FES? As Staff withess Buckley explained, “the [DMR]l@os aren’t marked, so to
the extent that Ohio Edison, for example, dividenggo FirstEnergy Corp., what they do with
that money is FirstEnergy Corp.’s prerogative. t&® money for the DMR is not going to be
marked different than any other money that OhiosBdiwere to receive™ In other words,
FirstEnergy Corp. could transfer the revenues veckirom Rider DMR to another subsidiary
that owns generation such as FES, exactly as Mrsé.&xplained. Under this scenario, there
could be a deterrent effect on other generatorflingness to compete alongside those that
receive anticompetitive subsidies from Ohio ratepayin accordance with Mr. Lause’s

predictions.

OTr. Vol. Il at 433.

Tr. Vol. IV at 960.

"2 staff Initial Rehearing Brief at 8.

S OMAEG Ex. 39 at 8 (Lause Rebuttal).
" Staff Initial Rehearing Brief at 12.

S Tr. Vol. Il at 584.
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Staff is likewise off base in criticizing Mr. Lausetestimony with respect to the
statements he made about steps that FirstEnergg. Could take to remedy its financial
distress’® Staff states that Mr. Lause was unaware of si@gesn by FirstEnergy to address its
financial situation. But Staff overlooks the félcat Mr. Lause was speaking prospectively about
a plan that FirstEnergy Corp. should adopt for filtere in lieu of Staff's Proposal. Even
crediting the notion that steps are being madeitio EirstEnergy Corp. around, the problem is
that these steps are not working. Indeed, butther fiscally irresponsible decisions of
FirstEnergy Corp., there would be no need for tteatoon of Rider DMR at all. Mr. Lause’s
testimony that Staff's Proposal removes any ineenfor FirstEnergy Corp. to behave in a
fiscally responsible manner is unassailable giveat Rider DMR revenue would be collected

whether or not grid modernizations are effectudfed.

76 Staff Initial Rehearing Brief at 12-13.
""OMAEG Ex. 39 at 9-10 (Lause Rebuttal)
78

Id.
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C. The Companies’ grounds for modifying Staff’'s Propoal are meritless.

Not content with Staff’'s Proposal that would give tCompanies $393 million over the
next three years (with an option to extend therrlme another two years) without any explicit
requirement to invest in grid modernization, ther@anies contend that over the eight-year term
of ESP IV they should instead receive $558 millamually for credit support and up to $568
million annually to account for maintaining the $tiEnergy Corp. headquarters and nexus of
operations in Akron, Ohi& If accepted, the Companies’ modifications to f&tafroposal could
amount to approximately $9 billion in customer gesw over nearly eight years. FirstEnergy’s
justifications for modifying Staff's Proposal areentless and should be denied by the
Commission. While OMAEG vigorously opposes anyetygt Rider DMR concept, if the
Commission is inclined to approve such a concéptRider DMR mechanism proposed by Staff
(not the Companies) should be adopted.

1. The Companies’ proposed timeline for evaluating thennual revenue
need of Rider DMR is flawed.

The Companies are wrong to suggest that the Conanistiould modify the timeline
Mr. Buckley used to calculate the average annuamee need of $131 millidf. Mr. Buckley
used a timeline of roughly five years (2011 up tigio September 2015) whereas the Companies
recommend a timeline of three years (2012 to 201M). Buckley arrived at this timeline
because he thought it reflected a “better represient of FirstEnergy Corp.’s circumstanc®s.
In contrast, the Companies claim that making arusidjent to Mr. Buckley's timeline is

necessary to account for a worsening trend of Cé#@efbt at FirstEnergy Corp. from 2012

9 Companies Initial Rehearing Brief at 37-38.
#1d. at 32.
8. Tr. Vol. Il at 740-741.
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through 2014 as well as to account for a one-yeiesn capacity price in the ATSI zofie.But

as Staff explains, trends (whether good or badpast captured through longer—not shorter—
timelines®® Moreover, Ms. Mikkelsen admitted that the capapiice spike had no effect on its
credit metric$*

Putting aside the Companies’ pretexts for shorgetie timeline, the reality is that the
Companies have simply cherry-picked the years whiatdrive up the average annual revenue
need. In the words of Staff, a longer timelinaniere appropriate because it accounts for the
“complete picture® Mr. Buckley's recommended timeline captures theplete picture, the
Companies’ does not.

2. The Companies’ proposed allocation factor lacks reard support.

The Companies next err in suggesting that the alioc factor should be modified from
22% to 4098° Staff's allocation factor is intended to reflebe principle that constituents of
FirstEnergy Corp. as a whole, not just the Comarsastomers, should be responsible for
supporting the financial viability of FirstEnergyofp?’ In the Companies’ view, Staff's use of
gross operating revenues from 2015 to calculate2®f% allocation factor is inappropriate
because it understates the Companies’ relativeribatibn to FirstEnergy Corp. As Staff's
Brief points out, it would be incorrect to rely ¢ime effects of shopping as a reason to increase
the allocation factof® An increase in shopping means fewer customeysorelthe Companies

for all of their service needs, and thus, Ohiopaters should have less responsibility for the

82 Companies Initial Rehearing Brief at 34.
8 Staff Initial Rehearing Brief at 15.

#Tr. Vol. X at 816.

8 Staff Initial Rehearing Brief at 15.

8 Companies Initial Rehearing Brief at 36.
¥ Tr. Vol. Il 535-536.

8 Staff Initial Rehearing Brief at 16.
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overall credit support of FirstEnergy Cdth.The Companies’ request to increase the allocation
factor disregards this fundamental point and shuftst responsibility from FirstEnergy Corp.’s
unregulated subsidiaries to Ohio ratepayers.

3. The Companies’ proposal to gross-up Rider DMR reveme should be
denied.

The Companies’ request to gross-up Rider DMR regdyyu$211 million per year should
be denied’ The Companies propose that the revenue be grogsbg 36% to reflect that the
revenue is subject to income tax. But the Comaare unaware of whether the proposed tax
rate accounts for the effects of bonus depreciatapnabatements, or other tax relief provided to
the Companies or FirstEnergy Cdfp.Thus, the 36% gross-up figure could be overstated
give the Companies an unnecessary windfall. Anerrerror is that the Companies overlook the
fact that in some years corporations pay no inctares at alf? It therefore follows that if no
income taxes were paid in a given year, no gros®wumcome taxes would be necessary.

In evaluating the Companies’ request for a grossiugpears emphasizing that the
purpose of Staff's Proposal is to improve the dredetrics of FirstEnergy Corp. As Staff
observes, improvement of these metrics will depemdash flow’® Contrary to the Companies’
position, “[the nominal tax rate does not have dirgct impact on cash flow. It is actual cash
inflows and outflows that mattef” The Companies’ gross-up methodology overlooks thi

principle.

#1d.

% Companies Ex. 206 at 13 (Mikkelsen Rebuttal andeButtal).
I Tr. Vol. X at 1799-1800.

92 Staff Initial Rehearing Brief at 15.

93 |d

*1d.
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Even Staff asserts that the Companies are oveirgpehth their gross-up proposal and
methodology”® Staff has likened the Companies’ recommendedsgupscalculation to the type
of methodology typically performed in base rateesds The Commission is not being asked to
set base rates in this proceeding. For all theasons, the Companies’ gross-up methodology
should be denied.

4. Rider DMR should not have an eight-year duration.

The Companies’ request to increase the duratidrRidér DMR to eight years is unjust,
unreasonable, and unconvincing. In their view,tdren of Rider DMR should run concurrently
with the term of their ESP IV, up through May 31022°" But collecting charges from
customers associated with credit support for nearght years is unacceptable and creates
additional risk to customers without any offsettibgnefits’® If FirstEnergy Corp.’s credit
ratings improve after two or three years of recggMrRider DMR revenue (which is Staff's stated
purpose of Rider DMR), then any additional Rider RMevenue received by the Companies
after that would amount to a windfall and be inlaimn of R.C. 4905.22’s prohibition against
unjust and unreasonable charges. Even Ms. Mikkeds&nowledges there is an element of risk
in this endeavor. She could not pinpoint when tEmergy Corp.’s credit rating could be
expected to improv&. Given this much uncertainty, granting an eigharyeerm for Rider DMR

would not appropriately balance the risk betweenG@bmpanies’ and their customers. This risk-

%d. at 16 (“The [Clompanies want much more thas.th
®1d.

®” Companies Initial Rehearing Brief at 39.

% Staff Initial Rehearing Brief at 16-17.

®Tr. Vol. X at 1731.
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sharing principle was a pillar of the CommissioMarch 31, 2016 Order and it should be
similarly followed here to safeguard customerséiasts:= >
5. The Companies should not receive additional revenu® account for

maintaining the FirstEnergy Corp. headquarters and nexus of
operations in Akron, Ohio.

Citing to the testimony of Ms. Murley, the Companaaim that the Rider DMR revenue
amount should be increased above the $558 millmmmually proposed by the Companies to
account for the impacts of maintaining the FirstiggeCorp. headquarters and nexus of
operations in Akron, Ohi®®* Such increase could be up to $568 million anguallThe
Companies claim that Staff’'s Proposal does notgeiee the value of these impacts, but they are
mistaken.

To begin with, maintaining the FirstEnergy Corpatiguarters and nexus of operation in
Akron, Ohio was a provision in the Third Supplenaértipulation'®® That provision was
adopted by the Commission in its March 31 Order mmidained unchanged by the Companies’
rehearing application and testimolf§. Customers are already paying for and receivimg a
purported benefits from that provision. Askingtomsers to pay for this again could run the risk
of a double-recovery issue. Moreover, FirstEne@gyp. is committed to an eight-and-a-half
year lease extension on its downtown office locatwhich will run through June 2025) and no
witness for the Companies was aware of any evidématethe headquarters was about to move

out of Akron, Ohio'®* Requiring customers to pay to keep the headqsased nexus of

1% Order at 91-92.
191 Companies Initial Rehearing Brief at 38.

192 Companies Ex. 154 (“FirstEnergy will maintaindésrporate headquarters and its nexus of operaitiofkron,
Ohio for the duration of rider RRS.").

193 March 31 Order at 96-97; Companies Ex. 197 at3-2 (Mikkelsen Rehearing).
194 Dynegy Ex. 1 at 11 (Ellis Direct); Tr. Vol. IX 4467-1468; Tr. Vol. X at 1603-1604.
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operations in Akron, Ohio is illogical because thexision has already been made to stay put.
Any doubts about this are put to rest by Staff, ighia their brief they state their “belie[f] that
the [Clompanies are already recompensed adeqguatelyje presence of the headquarters * * *
.11105

Moreover, even if this economic-impact provisionswaot already accounted for, the
Commission should not credit Ms. Murley’s estimtitat the economic impacts amount to $568
million annually. As explained at length in OMAESGInitial Rehearing Brief, Ms. Murley did
not account for the negative economic developmeamisequences that could arise from
increasing customers’ costs in accordance withGbmpanies’ request. For example, she did
not analyze whether increased costs would harnowess’ ability to invest additional dollars in
Ohio or limit their efforts to expand their compesiin Ohio**® She did not address any costs to
customers associated with Rider DMR, such as legtrnues associated with paying for the
credit support portion of the rider or lost oppaity costs'®’ Also missing from her evaluation
was any cost-benefit analysis of maintaining thepemte headquarters in Akron, ONf8.
Further, the IMPLAN modeling that Ms. Murley relied to generate her conclusions was based
on inputs that she did not verif? Given all of these glaring flaws, none of whiake aured by
the Companies’ Initial Rehearing Brief, the Comnuasshould not credit Ms. Murley’'s
testimony and should likewise reject the Companieguest to tack on an additional amount up
to $568 million annually to the Rider DMR revenaguirement.

6. Rider DMR revenue should not be excluded from the BET.

105 Staff Initial Rehearing Brief at 18.
19T, Vol IX at 1539-1540.

1071d. at 1487-1488.

19814, at 1500-1502.

19914, at 1523.
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The Commission should deny the Companies’ requesixtlude Rider DMR revenue
from the SEET®® The Companies claim that removing Rider DMR rexefrom the SEET
calculation would defeat the purpose of the rideprovide credit suppott! But as OCC makes
clear, R.C. 4928.143(E) directs the Commissiondndact the SEET analysis in a way that
addresses the impact of the approved ESP as a ,wioiléo isolate revenue associated with one
particular rider:*? Contrary to what the Companies argue, removirdeRDMR revenue would
defeat the purpose of the SEET, not the other wayra. The Companies next claim that Rider
DMR revenue should be removed because it is extirany. But the Companies offer little
more than circular logic to support this assertiCRider DMR revenues qualify as an
extraordinary item because the twin purposes ofeRIAMR * * * are extraordinary in
nature.*® Labeling something extraordinary does not maleaitif this were the case, utilities
would be granted license to remove virtually ameriprovision from the SEET that they wanted
to simply through artful labeling. The reality that—aside from the staggering costs to
customers—there is nothing extraordinary aboutlarrthat recovers costs associated with grid
modernization. The Commission has previously sa@sits interest in grid modernization
efforts; in doing so, it in no way expressed thewithat such efforts should be viewed as
extraordinary:**

Another flawed justification offered by the Compasifor removing Rider DMR revenue

from the SEET calculation is that they would be ¢tindy company operating under a rider with

110 Companies Initial Rehearing Brief at 41.
111 Id

120CC Initial Rehearing Brief at 54.

113 Companies Initial Rehearing Brief at 42.

114 Seeln the Matter of the Application Seeking ApproviaDhio Power Company’s Proposal to Enter into an
Affiliate Power Purchase Agreement for Inclusioriie Power Purchase Agreement Rider, et@Ghse No. 14-
1693-EL-RDR, et al., Opinion and Order at 85 (MaB&h 2016); Opinion and Order at 96, 111, and 118.
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the express purpose of incenting grid modernizatiorough improved access to capital
markets®® In their view this would complicate the Commisg® ability to select a
representative peer group. But R.C. 4928.143(fes dwt require the Commission to perform
the SEET analysis by evaluating the Companies’iegsragainst other companies that have the
sameriders and tariffs. Indeed, it would be impossitd find such a company. One of the tasks
the Commission is required to do under R.C. 49ZHH) is identify companies that “face
comparablebusiness and financial risk * * *1* The Companies’ theory for excluding Rider
DMR revenue would read the word “comparable” right of the statuté'’

7. The inclusion of Rider DMR in the Companies’ ESP IVrenders it less
favorable in the aggregate than an MRO.

The Companies’ wrongly assert that their modified approved ESP 1V, together with
their proposed modifications to Rider DMR, is méaeorable in the aggregate than an MRD.
They first argue that none of the qualitative béadfom the ESP IV would be impacted, but
this is untrue. Rider DMR does not “enhance thalitative benefits of ESP IV” by encouraging
such things as smart grid programs and grid modation. The Companies have not committed
to invest in grid modernizatiot? Even worse, they are requesting to collect RIOBR
revenue before commencing grid modernization efféft It is therefore sheer guesswork

whether Rider DMR will actually achieve its goalstoreover, as Ms. Mikkelsen admits, Rider

115 Companies Initial Rehearing Brief at 42.
116 Emphasis added.

17 Cleveland Mobile Radio Sales, In2007-Ohio-2203, 12 (“A court is neither to insedrds that were not used
by the legislature nor to delete words that weedU$.

118 Companies Initial Rehearing Brief at 46.
Ty, vol. X at 1741-1742.
120 Companies Ex. 2016 at 16 (Mikkelsen Rebuttal antdeButtal).
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DMR does not preserve any qualitative benefits fre®P IV that are associated with rate
stability or predictably-priced servi¢é

The Companies next posit that Rider DMR does naot @quiantitative costs to the test
because Rider DMR revenue used to support grid madgion “would be a wash for purposes
of the ESP v. MRO test®* This is wrong for much the same reasons that dis@issed above
with respect to similar contentions from Staff.rsEi equivalent Rider DMR revenue could not
be recovered through an MRO pursuant to R.C. 49280). That provision permits the
Commission to adjust utility’s SSO priceonly in the event of “any emergency that threaiens
financial integrity.” The Companies have failed gmvide any evidence that an emergency
exists. Absent this showing, equivalent revenuddtaot be recovered under an MRO and costs
would be higher under an ESP in the ESP v. MRQ t&ke contention that equivalent revenue
could be recovered in a base rate proceedingasimt®rrect. Rider DMR revenue could not be
recovered through a base rate proceeding becaas€dmpanies have agreed to a base rate
freeze through the end of ESP ¥%. Equally unavailing is the assertion that equinatevenue
could be recovered through Rider AMI. That claarisf because Rider AMI and Rider DMR are
different in character and in purpose—namely, Riéligli (unlike Rider DMR) is not designed
to provide credit support to FirstEnergy Corp. Tmnpanies’ argument that revenues could be
recovered through a mechanism similar to Rider D&$Rpart of an MRO is also incorrect. As

OCC points out, a credit support rider could nideaunder an MRO because an “MRO sets the

12LTr, Vol. X at 1741-1742.
122 Companies Initial Rehearing Brief at 44.
12T, Vol. X at 1712.
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costs for generation. No more, no le¥8.” Because the rider is designed to provide credit
support, it could not receive authorization undeMRO.

D. Just and reasonable rate-design proposals are avalile for adoption by the
Commission.

OMAEG vigorously opposes any form of Rider DMR. rdtheless, if the Commission
is inclined to approve such a mechanism, there aréew rate-design options that the
Commission should consider. As Staff withness Totke explained, the Commission’s
evaluation of any rate-design proposal ought tedesidered against the backdrop of whether it
facilitates Ohio’s effectiveness in the global emmy as prescribed by R.C. 4928.02(N). The
following rate-design options would be consisterthwhat objective.

As one alternative, the Commission could allochtegroposed Rider DMR costs on the
basis of distribution revenues. As explained bynepan allocation made on the basis of
distribution revenues would be in line with theersstible purpose of Rider DMR, which is to
incent modernization of the Companies’ distributinfrastructure®® This alternative is simple
to administer, is just and reasonable, and shceiladopted?®

Alternatively, OEG witness Baron proposed anothkmcation methodology, which
would allocate the costs based 50% on distribuiod 50% on demand’ This allocation
accounts for the fact that Rider DMR has been abtarazed by some as embodying not only

distribution-related elements, but also certaimecoic-development related elemetfts.Given

124 0CC Initial Rehearing Brief at 11.

125 5ee IEU-Ohio Initial Rehearing Brief at 6-7; Nu&teel Marion Initial Rehearing Brief at 6.
126
Id.

127 OEG Ex. 7 at 3 (Baron Rehearing Rebuttal); NudeeSVarion Initial Rehearing Brief at 6-7.
128
Id.
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the dual-purpose nature of Rider DMR, an allocatiloat assigns costs based on this hybrid
approach could also be appropriate.

While both of these alternatives have merit, ancalflion that assigns all or a portion of
the costs based on energy would unfairly shiftctstmanufacturers and other energy-intensive
customers?® Such an outcome would not properly facilitate state’s effectiveness in the local
economy and should therefore be denied.

1. CONCLUSION.

For the foregoing reasons, all three of the rehgaproposals presented for the
Commission’s adoption should be denied. Custosieosild not be required to fund a corporate
bailout of FirstEnergy Corp. simply because it @ped in a fiscally irresponsible manner.
Indeed, it is difficult for customers to accept tthiaey could be commandeered into paying
billions and billions of dollars over the next seleyears to fund an entity they have no direct
contractual relationship with. Also difficult t@athom is why customers may be forced to prop
up the credit metrics of an entity over which tham@nission has no jurisdiction to regulate.

Notwithstanding the differences among the threeaehg proposals, they do share a
common thread insofar as they will almost assuredlyse customers’ costs to soar over the next
three to eight years. That outcome cannot be sduaith the policy to facilitate Ohio’s
effectiveness in the global economy and does nminpte a competitive atmosphere that will
allow Ohio’s manufacturers to flourish.

Ultimately, in spite of all the seeming complexitiyis case entails, the question

presented to the Commission is actually quite semphould customers be required to fund a

12919. at 4.
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corporate bailout of FirstEnergy Corp.? The fatts, law, and the policies underlying Ohio’s

electric industry all compel the same answer: no.

Respectfully submitted,

/s/ Danielle G. Walter

Kimberly W. Bojko (0069402)
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