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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Columbus Souther)
Power Company for Approval of @ Case No. 11-4920-EL-RDR
Mechanism to Recover Deferred Fuél
Costs Ordered Under Section 4928.144,
Ohio Revised Code. )
)
In the Matter of the Application of Ohio)
Power Company for Approval of g Case No. 11-4921-EL-RDR
Mechanism to Recover Deferred Fuél
Costs Ordered Under Section 4928.144,
Ohio Revised Code. )

APPLICATION FOR REHEARING AND MEMORANDUM IN SUPPORT OF
THE OHIO MANUFACTURERS’ ASSOCIATION ENERGY GROUP

Pursuant to R.C. 4903.10 and Ohio Adm. Code 498%;1the Ohio Manufacturers’
Association Energy Group (OMAEG) hereby respegfubquests rehearing of the Public
Utilities Commission of Ohio’s (Commission) Jung 2916 Entry issued in the above-captioned
matters. OMAEG contends that the Order is unlaventd unreasonable in the following
respects:

1. The Commission erred by violating the prohibitiogamst retroactive

ratemaking when it authorized AEP Ohio to colleatrging charges at its

Weighted Average Cost of Capital through the PhasRecovery Rider
for a past period beginning in September 2012.



For these reasons, and as further explained iM#maorandum in Support attached hereto,

OMAEG respectfully requests that the Commissiomgita Application for Rehearing.

Respectfully submitted,

/sl Joel E. Sechler

Joel E. Sechler (0076320)
Carpenter Lipps & Leland LLP
280 N. High Street, Suite 1300
Columbus, Ohio 43215
Telephone: 614.365.4100
Fax: 614.365.9145
sechler@carpenterlipps.com

Counsel for the OMAEG



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Columbus Souther)
Power Company for Approval of @ Case No. 11-4920-EL-RDR
Mechanism to Recover Deferred Fuél
Costs Ordered Under Section 4928.144,
Ohio Revised Code. )
)
In the Matter of the Application of Ohio)
Power Company for Approval of g Case No. 11-4921-EL-AAM
Mechanism to Recover Deferred Fuél
Costs Ordered Under Section 4928.144,
Ohio Revised Code. )

MEMORANDUM IN SUPPORT

l. Introduction

This case presents a textbook example of unlavduibactive ratemaking, which has
caused commercial and industrial customers to éxpe an increase in rates. On June 29,
2016, the Commission issued its Entry approving @eo Power Company’'s (AEP Ohio)
Phase-In Recovery Rider (PIRR) taritfsThe Entry permits AEP Ohio to collect carryingsto
through the PIRR by applying its weighted averags of capital (WACC) rate all the way back
to September 2012. Although Commission Staff projected that comn@rand industrial
customers would experience an approximate 1.98@drcent increase based on the typical bills

provided in AEP Ohio’s filing, OMAEG’s members aeeing much higher increases.

L Entry at 1 1 (June 29, 2016).
2|d. at { 14; Staff Review and Recommendations(dufle 22, 2016).

% Entry at 1 13. For example, one member has kedilan approximate 20 percent increase, whilehanatember
has calculated an approximate 10.2 percent increase
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By allowing AEP Ohio to recalculate rates back &pt®mber 2012, the Commission
sharply departed from the longstanding prohibigainst retroactive ratemaking articulated in
Keco Indus., Inc. v. Cincinnati & Suburban Bell d@hone Cq.166 Ohio St. 254, 141 N.E.2d
465 (1957). This precedent forbids the Commis§iom granting a rate increase that makes up
for revenues lost due to regulatory defayBecause ratemaking is prospective only, the
Commission cannot authorize a utility to chargeeased rates to make up for losses associated
with rates that are ultimately found to be too lowBy allowing AEP Ohio to reach back to
September 2012 to collect carrying charges thranghPIRR at its higher WACC rate rather
than its lower long-term debt rate, the Commisgilmmnly violated this precedent. On rehearing,
the Commission should revise its Entry to avoid aowflict with Keco’s prohibition against
retroactive ratemaking. Doing so will ensure ttiadtomers are paying lawful rates that are just
and reasonable as required by R.C. 4905.22.

I. Background.

In AEP Ohio’s first electric security plan procergliESP 1), the Commission authorized
AEP Ohio to establish a regulatory asset to reemdl defer its fuel costs with carrying costs at
its WACC rate> This deferral was to be phased in from 2012 t@82€r the purpose of
mitigating bill impacts to custome¥s.

On September 2, 2011, AEP Ohio filed an applicatiothese proceedings for approval

of a mechanism to recover those deferred fuel angtse form of a nonbypassable rider termed

*In re Application of Columbus S. Power Cb28 Ohio St.3d 512, 515, 947 N.E.2d 655 (201itin(cKeco.

® In the Matter of the Application of Columbus SomHeower Company for Approval of an Electric SetuRlan;
an Amendment to its Corporate Separation Plan; tnedSale or Transfer of Certain Generating Assettal, Case
No. 08-917-EL-SSO, et al., Opinion and Order aP2QMarch 18, 2009).

61d. at 22.



the PIRR” On August 1, 2012, the Commission modified angrayed the application. The

Commission ruled that AEP Ohio could collect cargyicharges on the deferral at its WACC
rate, but upon commencement of the recovery peddR Ohio could only collect carrying

charges on the deferral at its long-term debt%ate.

On appeal, the Supreme Court of Ohio reversed themmission’s decision which
directed AEP to collect carrying charges on theedef at its long-term debt rale The Court
reasoned that the Commission violated AEP Ohigktrio withdraw its ESP application under
R.C. 4928.143(C)(2)(a) when it modified the cargyicharge rate from the WACC rate to the
long-term debt rat&® The Court remanded the matter to the Commisslondinstatement of
the WACC ratée'?

On May 23, 2016, AEP Ohio filed proposed PIRR fartio implement the Court’s
decision®® The Ohio Energy Group (OEG) and the Office of @ieio Consumers’ Counsel
(OCC) objected to the proposed PIRR tariffs on ttieory that AEP Ohio was attempting to
retroactively increase the carrying charge ratdecttd through the PIRR from prior yeafts.

OEG and OCC also requested an investigation irgdativfulness of the proposed tariffs.

" Finding and Order at 2 (August 1, 2012).

®1d. at 18-19.

°In re Application of Ohio Power Col44 Ohio St.3d 1, 2015-Ohio-2056, { 25-26.
19q.

d. at 1 43.

12 AEP Ohio PIRR Tariff Filing at 1 (May 23, 2016AEP Ohio does not explain why it waited roughlyemyafter
the Court’s decision to file the proposed tariffs.

13 OEG Motion to Suspend Rates (May 24, 2016); OE@IR® AEP Ohio Memo Contra (June 3, 2016); OCC
Reply to AEP Ohio Memo Contra (June 3, 2016).

¥d.



On June 22, 2016, the Staff issued its review awmbmmendations on the proposed
PIRR tariffs, but chose not to recommend an impleatéon date for the revised WACC rate.
Staff observed that AEP Ohio utilized its WACC rafel1.15% in its proposed PIRR tariffs and
that the attachments to the tariffs included caltahs showing that AEP Ohio recalculated its
revenue requirement to incorporate the WACC ratk i@ September 2018, Staff expressed
its belief that the proposed tariffs showing thelusion of an “11.15% rate back to September
2012 are accurate and designed to collect a revesquerement of $462 [million] from July 1,
2016 through December 31, 2018.”

On June 29, 2016, the Commission issued its Empproving AEP Ohio’s proposed
PIRR tariffs!® The Commission rejected the contention made b§ @&d OCC that approving
the tariffs would constitute retroactive ratemakinhe Commission also rejected the contention
that an investigation was warranted. In the Comiorss view, Staff’'s analysis showed that the

rates were accurately calculatéd.

15 staff Review and Recommendations (June 22, 2016).

18|d. Staff did not express an opinion on the appiete date to begin applying the WACC rate. Sedf Review
and Recommendations at footnote 1.

4.
8 Entry at 1 1.
191d. at § 15.



II. Discussion.

1. The Commission erred by violating the prohibition aainst retroactive
ratemaking when it authorized AEP Ohio to collect arrying charges at its
Weighted Average Cost of Capital through the Phastt Recovery Rider for
a past period beginning in September 2012.

The Commission violated the longstanding prohibitamainst retroactive ratemaking by
allowing AEP Ohio to reach back to September 2@1@ollect carrying charges on the deferrals
at its WACC rate. The prohibition against retroactratemaking, as articulated b$ecq
provides that “a utility may not charge increasestes during proceedings before the
[Clommission seeking same and losses sustainedhbnenay not be recoupet” Over the
course of several decades the Court has repeatedlfirmed Keco’s prohibition against
retroactive ratemaking. For example,Limcas County Commrs. v. Pub. Util. Com80 Ohio
St.3d 344, 348, 686 N.E.2d 501 (1997), the CouedcioKecoin support of its statement that
“utility ratemaking by the [Commission] is prospeet only. The General Assembly has
pendency of [Clommission proceedings and appeadtslevalso prohibiting customers from
obtaining refunds of excessive rates that may kersed on appeal. * * * In short retroactive
ratemaking is not permitted under Ohio’s comprelvenstatutory scheme.” Similarly, im re
Application of Columbus S. Power C428 Ohio St.3d 512, 515, 947 N.E.2d 655 (20149, t
Court explained that “[a] rate increase making aprevenues lost due to regulatory delay is”
forbidden undeKeca

Following these principles, the Commission hasvilse declared that:

The Supreme Court of Ohio has ruled that the diffee between
rates established pursuant to a remand upon révelsa

2Kecq 166 Ohio St. at 259 (quotations omitted).



Commission order and the higher rates collectednduthe
consideration of the appeal from that order isreobverable in an
action by a consumer. * * * The Commission is af thpinion that
this principle would also apply to an action bytdity to recover
the difference between rates collected during thedpncy of an
appeal of rate reduction, and higher rates whici beaestablished
on remand?

Given the Commission’s familiarity with the priptés articulated ilKecoand the long
line of cases that have emerged from it, the Comionisshould have concluded that AEP Ohio’s
proposed PIRR tariffs were contrary to well-esttigid law?®> Indeed, the situation here is
remarkably similar to what the Court found unlawifuln re Application of Columbus S. Power
Co. In that case, AEP Ohio sought a rate increase teffective by January 2009; however, the
Commission did not issue an order until March 0028 Because of this delay, AEP Ohio
collected less revenue than it would have if th@liaption had been approved under its
requested timelin& To make up for these lost revenues, the Comnmisgianted a rate
increase that effectively permitted AEP Ohio toonaar twelve months of revenue over a nine-
month period> In the words of the Court: “This was retroactiegemaking. Although the

Commission did not authorize AEP to rebill custosnier usage from January through March, it

Z|n the Matter of the Commission’s Investigatiorihef Current Rates, Revenues, Rate Base and RRetwin of
the Ohio Utilities Cq.Case No. 77-1073-WS-COlI, 1978 WL 443457, at *udA23, 1978). See alsothe Matter
of the Commission’s Investigation into the Impletaton of Section 276 of the TelecommunicationsoA&996
Regarding Pay Telephone ServicEase No. 96-1310-TP-COl, Entry on Rehearing@uée 22, 2000) (finding
Keco*“controlling”).

22 OMAEG did not involve itself in the initial chalige to the proposed PIRR tariff filings becausesis
OMAEG's expectation that the Commission would agphgstanding precedent to deny AEP Ohio’s reqfoesd
retroactive rate increase. The Commission’s dapaftom this precedent warrants OMAEG'’s involve treow.

%In re Application of Columbus S. Power Cb28 Ohio St.3d at 514.
2d.
2 d.



reached the same financial result by setting ritea April through December 2009 at a level
sufficient to recover lost revenues from Januargugh March.*

In re Application of Columbus S. Power Genders AEP Ohio’s tariff filings unlawful
and the Commission should have so held. AEP Olnstagied lost revenues starting in 2012
from its inability to recover carrying charges te deferrals at its WACC rate. Even though the
Commission’s Entry did not permit AEP Ohio to reictvely rebill customers for usage dating
back to September 2012, the Commission “reacheddire financial result” by permitting AEP
Ohio to recalculate its revenue requirement to ripoate the WACC rate back to September
2012. This plainly violates the prohibition againstroactive ratemaking, especially in light of
the decision inin re Application of Columbus S. Power Co.

The Commission’s rationale for refusing to apple tprohibition against retroactive
ratemaking is unconvincing. First, the Commisgieasons in its Entry that because the Court
did not specify an effective date for reinstatemehthe WACC rate, AEP Ohio should be
permitted to recover its entire PIRR deferral beéaat the WACC rate over the entire recovery
period?” But the Court did not need to take the extra steproviding the effective date for
reinstatement of the WACC rate—its precedent sepphe answer to that question. The Court
has instructed that “a remand order of this [C]aloes not automatically render the existing
rates unlawful, as ‘the rate schedule filed witle fiC]Jomission remains in effect until the
[Clomission executes this [Clourt's mandate by agprepriate order.?® The “[Clourt’s

reversal and remand of an order of the [Clommisdio&s not change or replace the schedule as

% d.
2 Entry at T 14.

%n re Application of Columbus S. PowéaB8 Ohio St.3d 448, 2014-Ohio-462, 1 51 (quo@hgveland Electric
[llum. Co. v. Pub. Util. Comm46 Ohio St.2d 105, 346 N.E.2d 778 (1976)).
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a matter of law, but is a mandate to the [Clommisdb issue a new order which replaces the
reversed order * * * # Coupling these precepts with the tenet that rakémg is prospective
only, the answer to the question of when the WA@t rcan be reinstated becomes clear: no
earlier than the June 29, 2016 Entry which impletéme Court’s remand directive.

The Commission’s second justification for failing apply the prohibition against
retroactive ratemaking is equally unpersuasivee CThmmission opines that “the Court did not
find that Keco precluded the collection of this $130 millioff.” This is a technically true, but
nevertheless incomplete statement. It is morerateuo say that the Court never expressly
addressed&eco’simpact at all. In fact, the Court did not everedib Keca Moreover, AEP
Ohio’s brief to the Court never featured the isetieetroactive ratemaking as an assignment of
error® The central issue before the Court involved cdaingearguments over whether the
Commission could modify earlier orders, and if sdether such a modification infringed the
right of a utility to withdraw its ESP under R.C928B.143(C)(2)(a). It is erroneous for the
Commission to infer that the omission of any disous abouKecotherefore licenses it to grant
AEP Ohio a retroactive rate increase in direct @httion toKeca The Commission cannot
ignore binding precedent simply because the Cadnhat provide a remand directive instructing
the Commission on how to administéeco’s prohibition against retroactive ratemaking. Given

that the Commission’s proceedings are subject ® Gourt’s revisory jurisdictiof? the

2 Cleveland Electric Illum. Co46 Ohio St.2d at 117.
% Entry at 7 14.

31 Notice of Appeal of Ohio Power Co. at 2, Ohio Supe Court Case No. 2012-2008 (November 30, 2012),
http://supremecourt.ohio.gov/pdf_viewer/pdf viewwspx?pdf=718108.pdf
32 Ohio Constitution, Article 1V, Section 2(B)(2)(dR.C. 4903.13.
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Commission must faithfully follow the Court’'s premnts on retroactive ratemaking whether
specifically referenced or ndt.

AEP Ohio’s earlier efforts at defending its requést a retroactive rate increase are
similarly unavailing. First, it is irrelevant thte “remaining period of PIRR collection can be
adjusted to fully implement the Court’s decisiord aorrect the lower carrying charges created
by the Commission’s earlie?” The Court squarely rejected a similar argumentnirre
Application of Columbus S. Power €o.In that case, the appellants sought a prosperiee
adjustment to fully remedy the over collection &8 million in unjustified POLR chargé®.
The appellants claimed the Court could accounttlis over collection and avoideco by
pointing to the existence of a mechanism that tleirCcould apply the prospective rate
adjustment againsf. But the Court explained that the “existence afiechanism to adjust rates
prospectively does not alter the nature of the bgumts’ requested remedy. The appellants are
seeking to recover—through an adjustment to cumrat@s—POLR charges that already have
been collected from customers and later were fdartge unjustified® The Court rejected the
appellants’ argument because it was an attemptdouat for regulatory delay through present
rates®® In reliance onKecq the Court explained that “AEP is permitted to fkdthe $368

million], resulting in a windfall to AEP* Given this precedent, AEP Ohio’s argument must

% Cf. Consolidated Rail Corp. v Forest Cartage (88 Ohio App.3d 333, 341, 588 N.E.2d 263 (8th DiS90)
(“All [tribunals] are charged with accepting and@weing the law as promulgated by the Supreme Quairt
changing, modifying or ignoring that law.”).

3 AEP Ohio Memo Contra at 6 (May 27, 2016).

%n re Application of Columbus S. Power Cb38 Ohio St.3d 448, 2014-Ohio-462.
%1d. at 1 53-54.

1d.

*1d.

*1d.

401d. at 7 56.
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similarly fail. Regardless of whether the PIRRt in effect, the Commission cannot authorize
a prospective rate adjustment to the PIRR that salefor regulatory delay. A principled
application ofKeco demands that just as AEP Ohio was not requiredass back its $368
million windfall to customers, customers should hetrequired to pay higher costs to AEP Ohio
simply to make up for regulatory delay.

Moreover, AEP Ohio derives no support frdtiver Gas Co. v. Pub. Util. Comng9
Ohio St.2d 509, 433 N.E.2d 568 (1982). To beginhwihat decision did not involve
ratemaking’® Here, the Commission has unquestionably engagerhtemaking as it has
approved AEP Ohio’s request to implement a new, gnadhatically higher, PIRR rate—a rate
that has its roots in the ratemaking process frdak Ohio’'s ESP 1 proceeding. Moreover, the
mechanism at issue River Gaspermitted the utility to pass along certain ofatssts without
prior Commission approvaf. No such mechanism is present here. As thiswa#éllustrates,
AEP Ohio was required to seek Commission approeédre implementing its proposed PIRR

rate. In shortRiver Gasdoes not foreclose the applicationkagcoto these circumstances.

“11d. at 512 (“We are not convinced that the [Clomssion’s actions at issue herein constitute ratemggés that
term is customarily defined.”).

421d. at 513.
12



V. Conclusion
OMAEG respectfully requests that its applicationr fehearing be granted by the
Commission. The Commission’s Entry violates thehiisition against retroactive ratemaking by
permitting AEP Ohio to reach back to September 281@ charge increased rates that make up
for regulatory delay. As set forth above, the Cassmn should modify its Entry to permit AEP
Ohio to prospectively collect carrying chargestatWACC rate through the PIRR and further
clarify that no adjustments to the PIRR can be nfadéhe purpose of recouping lost revenues

associated with regulatory delay.

Respectfully submitted,

/sl Joel E. Sechler

Joel E. Sechler (0076320)
Carpenter Lipps & Leland LLP
280 N. High Street, Suite 1300
Columbus, Ohio 43215
Telephone: 614.365.4100
Fax: 614.365.9145
sechler@carpenterlipps.com

Counsel for the OMAEG
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