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BY
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GROUP, PIJIM POWER PROVIDERS GROUP, AND THE SIERRA CLUB

INTRODUCTION

In the interests of fundamental fairness and promgat full and comprehensive
record in this proceeding, the Joint Intervendite this Memorandum Contra
FirstEnergy’é Motion for Protective Order (filed on July 5, 2016 The Commission
should deny that Motion and permit a second limdegosition of Ms. Mikkelsen on
July 8, 2016, on new matters revealed only after Wikkelsen's first deposition was

completed.

! Environmental Defense Fund, Environmental Law Bolicy Center, The Northwest Ohio Aggregation
Coalition, the Office of the Ohio Consumers’ Coung&eio Environmental Council, the Ohio
Manufacturers’ Association Energy Group , PJM PoRviders Group, and the Sierra Club (collectively
the “Joint Intervenors”).

2 Ohio Edison Company, the Cleveland Electric llinating Company, and the Toledo Edison Company
will be referred to as FirstEnergy, the Companieghe Utilities.
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. BACKGROUND

On June 22, 2016, the Joint Intervenors filed adéab Take a Deposition and
Request for Production of Documents with respeéiitstEnergy Witness Ms.

Mikkelsen. On June 28, 2016, the Companies saesabnses to Staff Discovery
Requests #34 and #35 on Staff but not on the Idiervenors, despite an obligation
under Commission rules to do sBee0.A.C. 4901-1-18 (requiring discovery responses
to “be served upon all parties”).

On June 29, 2016the Joint Intervenors deposed Ms. Mikkelsen. h&teénd of
the day, Staff Witnesses Joseph Buckley, Tamarkehtwn, and Hisham Choueiki filed
rehearing testimony. This testimony offered a pe@posal as an alternative to the
Utilities’ Modified RRS. Staff’s entirely new progal was based on — and quoted
verbatim — the discovery responses that Ms. Mildedrafted and the Utilities served on
Staff (but not Joint Intervenors) on June 28, 2016.

Unaware of these discovery responses, which listetEnergy Witness
Mikkelsen as the responsible person, and unawai&taff’'s new proposal that was
based on the responses, the Joint Intervenorsodiguestion Ms. Mikkelsen on these
topics. Once alerted to the Staff testimony amdetkistence of the Utilities' discovery
responses, Joint Intervenors quickly issued a gknotice to depose Ms. Mikkelsen.
The second deposition of Ms. Mikkelsen is spedifijc@cused on FirstEnergy’s late-
served discovery responses and their relationshiipet associated new plan proposed by

Staff in testimony filed on June 29, 2018eeDeposition Notice at 2 (filed July 1, 2016).

% The Joint Intervenors had originally noticed Mskkélsen to be deposed on June 30, 2016, whictithad
gone forward, would have been after the Stafsiftestimony.
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In a motion for protective order (the “Motion”) &l at the close of business on
July 5, 2016, the Utilities now ask that the Consiar prohibit the Joint Intervenors
from further deposing Ms. Mikkelsen. They arguat thilowing the deposition will
unduly burden them.

The PUCO should deny the Utilities’ Motion. Thenidntervenors are entitled
to such additional but limited discovery. The liigls have not met their burden of
showing the deposition would be “oppressive or ipbdurdensome” on them. The

deposition should go forward this Friday, July 818, as noticed.

. LAW AND ARGUMENT

The goal of the discovery rules is to “encouragamgpt and expeditious use of
prehearing discovery in order to facilitate thorbwnd adequate preparation for
participation in [PUCO] proceeding$. That is exactly what the Joint Intervenors seek
through their second limited deposition of Ms. kBksen. The Utilities’ Motion is an
unwarranted attempt to prevent the Joint Intervefrmm thoroughly and adequately
preparing their cases for hearing. It should beeate

As parties to this proceeding, the Joint Interveriaray obtain discovery of any
matter, not privileged, which is relevant to théjsgt matter of the proceeding [as long
as] the information sought appears reasonably leatmito lead to the discovery of
admissible evidence’”Such discovery “may be obtained through interroges,

requests for the production of documents and thomggermission to enter upon land or

* Ohio Adm. Code Rule 4901-1-16(A).
®> Ohio Adm. Code Rule 4901-1-16(B).



other propertydepositionsand requests for admissioh.Notably, “[t]he frequency of
using these discovery methods is not limifeatiless the “party or person from whom
discovery is sought” shows that a protective orslénecessary to protect [such] party or
person from annoyance, embarrassment, oppressiangdae burden or expense.”

The Utilities have not met that burden here. Hkirthttempt to meet this burden,
FirstEnergy lists five reasons why they believe PtCO should grant their Motion: (1)
Ms. Mikkelsen has already been deposed; (2) Stefgsmony is not relevant to Ms.
Mikkelsen; (3) service of the Utilities' discovamgsponses (which Ms. Mikkelsen is
responsible for) on Joint Intervenors after June?PA6 is insufficient grounds for a
second deposition; (4) Ms. Mikkelsen will be subjec‘repetitive and additional
deposition questioning” that should have been ke initial deposition; and (5) a
deposition on July 8, 2016, will “unduly interfer&/ith the Companies’ preparation for
the hearing. As explained below, these argumertsvahout merit.

A. The Joint Intervenors are entitled to a secondifnited

deposition because the Utilities have not met thebrurden that
such deposition will be unduly burdensome.

As described above, a party seeking a protectideranust show that it is
“necessary to protect [such] party or person fromogance, embarrassment, oppression,
or undue burden or expense The Ohio Administrative Code does not limit thenber
of depositions that can be made of a particulasqreor party. Nor is it an established
PUCO practice to limit depositions of witnessesite time. The mere fact that Ms.

Mikkelsen has already been deposed is an insuttigisstification to warrant granting a

® |d. (emphasis added).

"1d.

8 Ohio Admin. Code Rule 4901-1-24.
° Ohio Admin. Code Rule 4901-1-24.



protective order, especially where the second deposovers new topics that could not
have been part of the first deposition.

The Companies cite three cases to support thainaegt that deposing Ms.
Mikkelsen a second time is an “oppressive and yndutdensome discovery
practice[]."'® Each of these cases are inapplicable to therBtances in this case.

First, Dehlendorf v. City of Gahanrid held that a “second deposition of [a
witness] was not necessary to discuss allegedegiancies between [the witness’s]
testimony and [another witness’s] affidavit, astsatatters could be brought up at
trial.”*? Key to this holding, the trial court found thhaetappellant “had already
guestioned” the witness on the relevant informa#ind thus could not show good cause
to depose the witness a second time.

Here, by contrast, the Joint Intervenors have hadtan opportunity to question
Ms. Mikkelsen on FirstEnergy’s response to Stastdvery requests #34 and #35 or her
knowledge of or input to Staff's newly proposedrpl@he discovery responses and
Staff's new proposal were not known to the Joitdgrirenors until after Ms. Mikkelsen'’s
deposition was concluded. Notably, although those discovery responses seneed on
Staff prior to Ms. Mikkelsen’s deposition, they warot provided to Joint Intervenors
until July 1, 2016 — and then only after Joint ta&mors specifically requested copies of

the discovery responses. Ms. Mikkelsen, the spomgavitness for these discovery

12 Seeln the Matter of the Application of Ohio Edison Gmamy, The Cleveland Electric llluminating
Company and The Toledo Edison Company for AuthtwiBrovide for a Standard Service Offer Pursuant
to R.C. 4928.143 in the Form of an Electric Segufllan Case No. 14-1297-EL-SS®Iotion of Ohio
Edison Company, The Cleveland Electric llluminat@gmpany, and The Toledo Edison Company for a
Protective Orderat 5 (July 5, 2016) (hereinafter the “Motion”).

11 2015-0Ohio-3680; 2015 Ohio App. LEXIS 3577 (Ohio 8pp., Franklin Cty., Sept. 10, 2015).
21d. at *23.
13 Indeed, the Rehearing Testimony of Joseph P. Byakhs not filed until 5:22 pm on June 29, 2016.
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responses, is the only witness offered by thetidtdiat this time. Additional deposition
guestions will be directed to the substance oflikeovery responses — not to
discrepancies between testimony aBéhlendorf

SecondBeale v. O'Neift*is clearly inapplicable. There, the court suspende
discovery pending resolution of a motion for sumyrjadgment:® Here, there is no
pending motion for summary judgment that warrantpsnding or preventing further
discovery.

Third, Greene v. Greeri@is also inapposite. In that case, the court tedt“[a]
litigant need not comply with oppressive discoveéeynand.” However, what was
oppressive in that case — i.e., “[r]lequiring theelfee to furnish the identical information
[it had already produced] by producing additionatwuiments and by answering fifty-
eight multiple part interrogatories” — is not preskere. The Joint Intervenors seek to
ask Ms. Mikkelsen questions that they did not hitreeopportunity to ask at the first
deposition because of new information that canlgha after the first deposition
concluded. There is no repetition here. Instédagte is good cause for deposing Ms.
Mikkelsen on limited matters not inquired into iertirst deposition.

B. FirstEnergy's late-served discovery responses arelevant to

the Staff’s testimony and will assist the PUCO in &ving a
complete record.

The Utilities admit that Staff's new proposal vk at issue at the upcoming
hearing'’ Therefore, FirstEnergy’s late-served discovespomses — which are quoted

verbatim in Staff's testimony — are clearly relevaBecause Staff Witness Buckley

141988 Ohio App. LEXIS 1927 (Ohio Ct. App., Frankidty., May 17, 1988).
51d. at *3.
161979 Ohio App. LEXIS 11942 (Ohio Ct. App., Cuyahd@ty., Jan. 11, 1979).

" See, e.g., Motion at 8.



relies on Ms. Mikkelsen'’s discovery responsespodén testimony on such responses
is “[r]leasonably calculated to lead to the discgwafradmissible evidence.” The Joint
Intervenors are entitled to probe Ms. Mikkelserhenresponses.

The Joint Intervenors also should be able to egplath Ms. Mikkelsen
“alternatives to the Modified RRS proposéai.”At the initial deposition Ms. Mikkelsen
testified that she was “not aware of any altermetito the Modified RRS proposal put
forth in her testimony? Now she most certainly is. The Joint Interverfarse a right to
probe Ms. Mikkelsen on the extent to which FirsEyy may have had input to the
Staff's new proposal. Such questioning will nodoelicative of the first deposition and
will be narrowly tailored to the topics outlinedtime Joint Intervenors’ deposition
notice?°

Finally, an additional but limited deposition of Mdikkelsen will allow for the
development of a complete record for the PUCO aratble a more efficient hearing. In
this case where hundreds of millions of dollars hbeyharged to customers, it is
essential to have a complete record. Allowinglitiméed deposition of Ms. Mikkelsen to

go forward will assist the PUCO in deciding thesgortant issues.

18 Notice to Take Deposition and Requests for Pradnaif Documents by Environmental Defense Fund,
Environmental Law and Policy Center, The Officatad Ohio Consumer’s Counsel, Ohio Environmental
Council., The Ohio Manufacturers’ Association Ene@&youp, PJM Power Providers Group, and The
Sierra Club at 2 (June 22, 2016).

9 Deposition of Eileen M. Mikkelsen at 172:16-21r@29, 2016).

% Notice to Take Deposition and Requests for Pradnaf Documents by Environmental Defense Fund,
Environmental Law and Policy Center, The Officdtef Ohio Consumer’s Counsel, Ohio Environmental
Council., The Ohio Manufacturers’ Association Ene@&youp, PJM Power Providers Group, and The
Sierra Club at 2 (requesting testimony on “[a]ltgives to the Modified Rider RRS proposal, inclgdin
Staff’'s new proposal for a new Distribution Modeation Rider (as described in the Rehearing Testymo
of Staff Witness Choueiki, Turkenton, and Buckl&yjJuly 1, 2016).
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C. The Utilities are at fault for the late production of the
discovery responses — they should be held accouniabnot
Joint Intervenors.

The Utilities claim that the Joint Intervenors’ iwet of deposition is “justified
simply because the Joint Intervenors failed to estithe FirstEnergy’s confidential
responses to Staff Data Requests 35 and 36 [siclimely fashion®' This argument is
both legally and factually wrong.

First, Joint Intervenors, including OCC, did requssch data requests and the
Utilities’ response to the data requests. Foramsg, OCC requested “a copy of all
formal and informal requests . . . made by the @@sion, the PUCO Staff and the
PUCQO'’s Attorneys General in this Proceeding toGloenpany and the response to those
requests provided by the Compari§.Moreover, these same requests included
instructions that “[rlesponses must be completenvhade, and must be supplemented
with subsequently acquired information at the tsneh information is availablé® Any

suggestion that the Joint Intervenors “failed muest®*

the responses or “failed to seek
timely production® of them is simply incorrect.

Second, even if the Joint Intervenors had not retgagesuch documents (they
did), the Utilities were required to provide theonJbint Intervenors under the PUCO’s
rules. Specifically, under Ohio Admin. Code 49019A), a party must serve a copy of

answers to discovery on all parties. This meaasRirstEnergy was required to timely

serve Joint Intervenors copies of its respons&tdti Data Requests #35 and #36.

21 Motion at 9.

% 3See e.g., The Office of the Ohio Consumers’ Coimigerrogatories and Requests for Production of
Documents Propounded Upon FirstEnergy, First S&-RRt 22 (Aug. 20, 2014).

% gee, e.g., id at Instruction 9. This is in acemak with O.A.C. 4901-1-16(D)(5).
4 Motion at 9.

% Motion at 10.



Because FirstEnergy failed to comply with this riegment, Joint Intervenors did not
become aware of those discovery responses urdil [sifs. Mikkelsen’s deposition.

FirstEnergy tries to justify its failure to time$grve the discovery responses by
claiming that it believed “that the documents wieeeng produced under a joint interest
privilege.” This excuse is misguided and lacks bagis in fact.

A "joint interest" privilege requires a showingttparties have interests that are
identical?®® Clearly that is not the case here, because thenGssion Staff cannot have
identical interests to the Companies. As the PLBI&f has testified in prior cases:

[The Staff] represents the entire state of Ohice Mpresent the

lowest of the low income, the highest of the higbome, every

single company that exists in Ohio, no matter hagy lhow small,

the utilities. Stalff is the neutral arbitratortbé state of Ohio and

we look out for the short-term and long-term betsdbr all of the

energy needs of OhfG.
A neutral arbitrator with the interests of evergon mind could not plausibly have a
joint interest privilege with the Utilities. Cormpgently, FirstEnergy’s “joint privilege”
argument is without merit.

Moreover, if it had concluded that its responsesevg@mehow privileged,

FirstEnergy was under an obligation to advise Joitgrvenors that it had provided

responses to the Staff, but was not providing tmesponses to Joint Intervenors, based

% See, e.gleader Techs., Inc. v. Facebook, It19 F. Supp. 2d 373, 376 (D. Del. 2018juare D Co.

v. E.l Elecs., Inc.264 F.R.D. 385, 391(N.D. 111. 2009) (rejectingjalefense privilege claim because
entity "has not demonstrated that its interesdéntical to [other entity's] interestiiet2Phone, Inc. v.

eBay, Inc, 2008 U.S. Dist.LEXIS 50451, *23 (D.N.J. June 2608);In re Diet Drugs Product Liability
Litig., No, MDL 1203, 2001 U.S. Dist. LEXIS 5494 at 15[0EPa. April 19, 2001) ("the subject matter [of
communications] must be a of a legal nature — sbimgtmore than mere concurrent legal interest or
concerns — and there may not exist any divergamtiesi interests") (emphasis addddjplan Corp. v.
Deering Milliken, Inc.397 F. Supp. 1146, 1172 (D.S.C. 1974) ("The kewieration is that the nature of
the interest be identical, not similar, and be legat solely commercial.").

"|n the Matter of the Application of Duke Energy @Hnc. for Recovery of Program Costs, Lost
Distribution Revenue, and Performance Incentiveatee to its Energy Efficiency and Demand Response
Programs Hearing Transcript Volume | at 246:13-23 (Mar€h 2016).
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on privilege. FirstEnergy did not do this. The®W should recognize this argument for
what it is -- an attempt to evade discovery thaeasonably calculated to lead to the
discovery of admissible evidence.

D. The noticed deposition is necessary based upoawn

information — it is not a “fishing expedition” that will subject
Ms. Mikkelsen to “repetitive” questioning.

The Companies also erroneously argue that the hdervenors’ Notice for a
second deposition of Ms. Mikkelsen is a “fishingedition” that amounts to an “abuse
of the discovery procesé® In support of this argument, the Companies vatipaite to
cases holding that certain discovery requests wgpermissible “fishing expeditions”
because the information sought was not shown tessential and beneficial

29 “necessary or relevant®or is “overly broad discovery**

information,
FirstEnergy’s reliance on these cases is mispla&ed.from being a “fishing
expedition,” the noticed deposition will focus onarow set of issues that only came to
light after Ms. Mikkelsen’s prior deposition wasnotuded.

The Utilities admit that Staff's new proposal vk at issue at the upcoming
hearing®® Therefore, FirstEnergy’s responses to discovequests #34 and #35 — one of

which is quoted verbatim in Staff's testimony — al@arly relevant. Staff Witness

Buckley relies on Ms. Mikkelsen’s discovery respesianaking discovery (through

8 Motion at 5.
?Bland v. Graves620 N.E.2d 920 (Ohio App. 9th Dist. 1993).
%0 Bishop v. Jones Motor Co., In@690, 1992 WL 103756, at *3 (Ohio App. 9th Dista13, 1992).

3 Insulation Unlimited, Inc. v. Two J's Propertiesdl, 705 N.E.2d 754, 757 (Ohio Com. Pleas 1997). The
Companies also cite Walsh v. Elevator Enterprises, In84AP-721, 1985 WL 10229, at *2 (Ohio App.
10th Dist. Apr. 2, 1985). One fact the court rélen for denying additional discovery in this casses that

the “newly discovered evidence” was actually na@wi’ That is distinguishable from this case white
Companies and Staff have produced new evidence@di@mpany Witness Mikkelsen'’s initial deposition

32 See, e.g., Motion at 8.
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deposition testimony) “[rleasonably calculatedead to the discovery of admissible
evidence.” The Joint Intervenors are entitledrii@pportunity to probe Ms. Mikkelsen
on her responses. Such questioning will not bdichtpve of the first deposition and will
be narrowly tailored to the topics outlined in tlwnt Intervenors' deposition notice. The
noticed deposition is not a fishing expedition heseait will elicit relevant, necessary,
and beneficial information well within the boundsdescovery and integrally related to
one of the alternatives under review in this proosg

E. A July 8, 2016, deposition does not interfere i the Utilities’

ability to prepare for hearing. Indeed, the timingis entirely of
the Utilities' own doing.

The Utilities argue that they are burdened by g0 produce Ms. Mikkelsen
for a deposition on July 8, “the last business piagr to the commencement of the
hearing.®® This argument should carry no weight. The PUC®4dwi a procedural
schedule in this case that allows for depositionse taken as late as July 8, 2016.
Additionally, if FirstEnergy had produced the digeoy responses on June 28, 2016,
when they served them on Staff (i.e., when theyevedligated to), then the Joint
Intervenors could have conducted just one deposttidVs. Mikkelsen. The Utilities
should not be permitted to unfairly benefit froneithdilatory discovery responses. The

PUCO should deny the motion for a protective order.

33 Motion at 10.
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IV.  CONCLUSION

The Joint Intervenors are entitled to depose M&kBlsen unless the Utilities can
show that doing so would be “oppressive or unduigdbnsome.” The Utilities have not
met this burden. The PUCO should deny the Motimhalow the Joint Intervenors to
depose Ms. Mikkelsen on July 8, 2016, on the naisswes as noticed.
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(Will accept service via email)

Attorneysfor the PJIM Power Providers
Group

/s/ Richard C. Sahli

Richard C. Sahli (Ohio Bar #0007360)
Richard Sahli Law Office, LLC

981 Pinewood Lane

Columbus, Ohio 43230-3662
Telephone: (614) 428-6068
rsahli@columbus.rr.com
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Shannon Fisk (PHV-1321-2016)
Earthjustice

1617 John F. Kennedy Blvd., Suite 1130
Philadelphia, PA 19103

(215) 717-4522

(212) 918-1556 (fax)
sfisk@earthjustice.org

Michael C. Soules (PHV-5615-2016)
Earthjustice

1625 Massachusetts Ave. NW, Suite 702
Washington, DC 20036

(202) 797-5237
msoules@earthjustice.org

Tony G. Mendoza (PHV-5610-2016)
Sierra Club

Environmental Law Program

85 Second Street, Second Floor

San Francisco, CA 94105-3459

(415) 977-5589
tony.mendoza@sierraclub.org

(All attorneys will accept service via email)

Attorneysfor Sierra Club
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Mearmtum Contra to Motion of

Ohio Edison Company, The Cleveland Electric llluating Company, and the Toledo

Edison Company for a Protective Order was servacMctronic service upon the parties

this 7" day of July 2016.

/s/ Maureen R. Willis

Maureen R. Willis
Assistant Consumers’ Counsel

SERVICE LIST

mkurtz@BKLIawfirm.com
kboehm@BKLIawfirm.com
jkylercohn@BKLIlawfirm.com
stnourse@aep.com
mjsatterwhite@aep.com
yalami@aep.com
czdebski@eckertseamans.com
dparram@taftlaw.com
Schmidt@sppgrp.com
ricks@ohanet.org
mkl@smxblaw.com
gas@smxblaw.com
witpmlc@aol.com
Ihawrot@spilmanlaw.com
dwilliamson@spilmanlaw.com
blanghenry@city.cleveland.oh.us
hmadorsky@city.cleveland.oh.us
Kryan@city.cleveland.oh.us
mdortch@Xkravitzllc.com
rparsons@Kkravitzllc.com
gkrassen@bricker.com
dstinson@bricker.com
dborchers@bricker.com
DFolk@akronohio.gov
sechler@carpenterlipps.com
gpoulos@enernoc.com
dwolff@crowell.com
rlehfeldt@crowell.com

burkj@firstenergycorp.com
cdunn@firstenergycorp.com
jlang@calfee.com

talexander@calfee.com
dakutik@jonesday.com
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh.com
cmooney@ohiopartners.org
callwein@keglerbrown.com
joliker@igsenergy.com
mswhite@igsenergy.com
Bojko@carpenterlipps.com
ghiloni@carpenterlipps.com
barthroyer@aol.com
athompson@taftlaw.com
Christopher.miller@icemiller.com
Gregory.dunn@icemiller.com
Jeremy.grayem@icemiller.com
blanghenry@city.cleveland.oh.us
hmadorsky@city.cleveland.oh.us
kryan@city.cleveland.oh.us
tdougherty@theOEC.org
ifinnigan@edf.org
Marilyn@wflawfirm.com
todonnell@dickinsonwright.com
matt@ matthewcoxlaw.com
mfleisher@elpc.org




rkelter@elpc.org drinebolt@ohiopartners.org

evelyn.robinson@pjm.com meissnerjoseph@yahoo.com
mhpetricoff@vorys.com LeslieKovacik@toledo.oh.gov
mjsettineri@vorys.com trhayslaw@gmail.com
glpetrucci@vorys.com Jeffrey.mayes@monitoringanalytics.com
mwarnock@bricker.com msoules@earthjustice.org

sfisk@earthjustice.org
Thomas.mcnamee@ohioattorneygeneral.gov
Thomas.lindgren@ohioattorneygeneral.gov
Steven.beeler@ohioattorneygeneral.gov

Attorney Examiners:

Greqory.price@puc.state.oh.us
Mandy.willey@puc.state.oh.us
Megan.addison@puc.state.oh.us
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

7/7/2016 3:41:26 PM

Case No(s). 14-1297-EL-SSO

Summary: Memorandum Memorandum Contra to Motion of Ohio Edison Company, The
Cleveland Electric llluminating Company and the Toledo Edison Company for a Protective
Order by Environment Defense Fund, Environmental Law and Policy Center, the Northwest
Ohio Aggregation Coalition, the Office of the Ohio Consumers' Counsel, Ohio Environmental
Counsel, the Ohio Manufacturers' Association Energy Group, PJM Power Providers Group
and the Sierra Club electronically filed by Ms. Deb J. Bingham on behalf of Willis, Maureen R
Mrs.



