
BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio

Edison Company, The Cleveland Electric

Illuminating Company, and The Toledo

Edison Company for Authority to Provide for

a Standard Service Offer Pursuant to

R.C. 4928.143 in the Form of an Electric

Security Plan.

)
)
)
)
)
)
)
)

Case No. 14-1297-EL-SSO

___________________________________________

APPLICATION FOR REHEARING OF

THE RETAIL ENERGY SUPPLY ASSOCIATION
___________________________________________

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio Administrative

Code, the Retail Energy Supply Association (“RESA”)1 hereby files this Application for

Rehearing from the May 25, 2016 Finding and Order issued by the Public Utilities Commission

of Ohio (“Commission”) in this matter.

RESA files this application for rehearing because the May 25, 2016 Finding and Order is

unreasonable and unlawful in the following respect:

1. The Commission erred in adopting the Companies’ proposed Rider ELR tariff
because such tariff contains a previously-undisclosed limitation requiring shopping
customers to use consolidated billing, when such limitation is inconsistent with the
Commission’s March 31, 2016 Opinion and Order, lacks support in the record and
unduly discriminates against customers using dual billing.

1 The comments expressed in this filing represent the position of RESA as an organization but may not represent the
views of any particular member of the Association. Founded in 1990, RESA is a broad and diverse group of more
than twenty retail energy suppliers dedicated to promoting efficient, sustainable and customer-oriented competitive
retail energy markets. RESA members operate throughout the United States delivering value-added electricity and
natural gas service at retail to residential, commercial and industrial energy customers. More information on RESA
can be found at www.resausa.org.
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The facts and arguments that support this ground for rehearing are set forth in the attached

Memorandum in Support.

Respectfully submitted,

s/ Michael J. Settineri
Michael Settineri (0073369), Counsel of Record
Gretchen L. Petrucci (0046608)
Ilya Batikov (0087968)
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
Columbus, Ohio 43215
614-464-5414
mjsettineri@vorys.com
glpetrucci@vorys.com
ibatikov@vorys.com

Attorneys for the Retail Energy Supply Association
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MEMORANDUM IN SUPPORT

RESA seeks rehearing of the May 25, 2016 Finding and Order to address the inclusion of

a limitation in the Rider ELR tariffs requiring shopping customers to use consolidated billing.

The limitation in question provides:

This Economic Load Response Program Rider ("Program") is
available to customers taking service from the Company at primary
voltages or higher voltages provided that all of the following seven
conditions are met at the time of initiation of service to the
customer under this Rider and on a continuing basis thereafter: * *
* (iv) the customer is taking generation service from the
Company or a Competitive Retail Electric Service ("CRES")
provider using consolidated billing; * * *. 2

This limitation should be stricken because it is inconsistent with the Commission’s March 31,

2016 Opinion and Order (“Opinion and Order”) and was not presented to the Commission in the

Stipulation3 or other materials of record in this proceeding. Additionally, this limitation raises

questions of undue discrimination against shopping customers who choose to participate in dual

billing. For these reasons, the Commission should grant rehearing and strike this limitation from

the Rider ELR tariffs submitted by the Companies.

To RESA’s knowledge, the limitation in the Rider ELR tariffs requiring shopping

customers to use consolidated billing first appeared in the Companies’ May 13, 2016 tariff

fillings. This limitation did not appear in the Stipulation, which instead clearly provided that

there was no specific restriction relating to participation by shopping customers in Rider ELR: 4

Rider ELR will be available to shopping and non-shopping
customers. The Companies will remove from Rider ELR the
eligibility requirement that “the customer is taking generation
service from the Company.”

2 See March 13, 2016 tariff filings by Companies (copy of Rider ELR tariff as redlined by Companies attached).
3 Unless otherwise noted, “Stipulation” refers, collectively, to the Companies’ Stipulation filed on January 21, 2015,
Supplemental Stipulation filed on May 28, 2015, Second Supplemental Stipulation filed on June 4, 2015, and Third
Supplemental Stipulation filed on December 1, 2015.
4 January 21, 2015 Stipulation at 8.
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The limitation, to RESA’s knowledge, also was not included in the Companies’

supporting testimony or in other of the Commission’s materials of record in this proceeding.

Likewise, the Commission did not acknowledge any such limitation in its Opinion and Order.

Therefore, the Commission could not find the Rider ELR tariffs as being in compliance with the

Commission’s March 31 Opinion and Order, and without record support, the Commission could

not approve this limitation. See In re Comm'n Review of the Capacity Charges of Ohio Power

Co., 2016-Ohio-1607, ¶ 53 (“The commission abuses its discretion if it decides an issue without

record support.”); Ideal Trans. Co. v. Pub. Util. Comm., 42 Ohio St. 2d 195 at syllabus 2 (1975)

(“The Public Utilities Commission must base its decision in each case upon the record before

it.”); R.C. 4903.09 (prohibiting Commission rulings that are not based on the record).

The Commission, however, approved the limitation through its May 25 Finding and

Order. That approval is unreasonable and unlawful because the consolidated billing limitation in

the Rider ELR tariffs directly contradicts the Commission’s March 31, 2016 Opinion and Order,

which directs the Companies to “[file] tariffs consistent with this Order.”5 Dividing the class of

shopping customers eligible for Rider ELR based on their participation in consolidated billing is

inconsistent with the Opinion and Order, which approves of Rider ELR in part because it

“remo[ves] the prohibition on shopping in order to allow all customers to participate on the

Rider.”6 The Rider ELR tariffs as currently written do not allow all shopping customers to

participate, in direct contradiction to the Commission’s Opinion and Order.

Also, limiting participation by shopping customers in Rider ELR to only those using

consolidated billing is discriminatory. See R.C. 4905.35 (prohibiting a public utility from

subjecting a person to any undue or unreasonable prejudice or disadvantage). There are many

5 Opinion and order at 99 (emphasis added).
6 Id. at 72 (emphasis added).
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reasons why shopping customers, especially customers of the size that will be under the Rider

ELR tariff, elect dual billing. Benefits include aggregating multiple sites or accounts on one

invoice or other customer specific information that the customer asks the CRES provider to

include on the bills.

There are also situations where dual billing is the only option for a shopping customer.

That may be because the supplier does not offer consolidated billing, or when, the Companies’

billing systems are unable to calculate a CRES providers’ charges using the pricing format being

used by the CRES provider.7 The Rider ELR tariffs, would prevent those shopping customers

and other shopping customers using dual billing (or that in the future would like to switch to a

supplier offering dual billing) from participating in Rider ELR, and could also limit a customer’s

ability to select the supplier of its choice depending on the interaction of the Companies’ billing

systems and the supplier’s pricing format. That is discriminatory, and the Commission’s

approval of the Rider ELR tariffs containing discriminatory provisions is unreasonable and

unlawful.

In response to RESA’s arguments, the Companies will likely point to the tariffs’

minimum bill requirement language as the reason why consolidated billing is necessary. RESA

recognizes that each Rider ELR tariff contains a minimum bill amount that each customer

participating in Rider ELR must pay. Prior to the expansion of the tariffs to shopping customers,

all charges were on the customer’s bill and that bill could be reviewed to enforce the minimum

payment requirement. With the expansion, each Rider ELR tariff was revised as follows:8

7 See e.g. Ohio Edison Company Rules and Regulations Sheet 1, 1st Revised Page 22 of 49 (attached as Exhibit A).
8 See March 13, 2016 tariff filings by Companies (copy of Rider ELR tariff as redlined by Companies attached as
Exhibit B).
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As the revision shows, the Companies wish to continue having all charges on one bill,

and made the unilateral decision that the solution was to limit Rider ELR participation to only

shopping customers that use consolidated billing. But the minimum bill requirement does not

validate the Companies’ unilateral decision to impose this new limitation on Rider ELR. First,

although the Companies could have easily done so, they failed to include this limitation as part

of the package of revisions to Rider ELR presented in the Stipulation. Had that been the case,

the limitation could have been addressed by the parties, properly considered by the Commission,

and accordingly reflected in the Commission’s Opinion and Order. Instead, the Stipulation made

Rider ELR available to shopping and non-shopping customers alike without regard to billing

arrangements, and the Opinion and Order reflected that fact.

Moreover, the minimum bill requirement does not, in fact, impede the participation of

shopping customers with dual billing arrangements. The Companies can just as easily require

shopping customers to provide copies of their CRES invoices (read off the same meter cycle) to

the Companies or alternatively, work with CRES providers to ensure the Companies receive a

copy of the customer’s bill when the CRES provider issues the bill to the customer. With only a

few customers able to participate in Rider ELR, these alternatives are manageable and will

ensure that all shopping customers eligible for Rider ELR retain the ability and choice to elect

consolidated billing or dual billing as well as the supplier of their choice.

For all of the these reasons, the Commission should grant rehearing on its May 25, 2016
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Finding and Order and strike the limitation in the Rider ELR tariff requiring shopping customers

to use consolidated billing.

Respectfully submitted,

s/ Michael J. Settineri
Michael Settineri (0073369), Counsel of Record
Gretchen L. Petrucci (0046608)
Ilya Batikov (0087968)
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
Columbus, Ohio 43215
614-464-5414
mjsettineri@vorys.com
glpetrucci@vorys.com
ibatikov@vorys.com
Attorneys for the Retail Energy Supply Association
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CERTIFICATE OF SERVICE

The Public Utilities Commission of Ohio e-filing system will electronically serve notice
of the filing of this document on the parties referenced in the service list of the docket card who
have electronically subscribed to this case. In addition, the undersigned certifies that a courtesy
copy of the foregoing document is also being served upon the persons below via electronic mail
this 24nd day of June, 2016.

s/ Michael J. Settineri
Michael J. Settineri

burkj@firstenergycorp.com
cdunn@firstenergycorp.com
jlang@calfee.com
talexander@calfee.com
dakutik@jonesday.com
cmooney@ohiopartners.org
drinebolt@ohiopartners.org
tdoughtery@theoec.org
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh.com
mkurtz@BKLlawfirm.com
kboehm@BKLlawfirm.com
jkylercohn@BKLlawfirm.com
larry.sauer@occ.ohio.gov
Maureen.willis@occ.ohio.gov
joliker@igsenergy.com
schmidt@sppgrp.com
ricks@ohanet.org
stnourse@aep.com
mjsatterwhite@aep.com
yalami@aep.com
wttpmlc@aol.com
mkl@smxblaw.com
gas@smxblaw.com
lhawrot@spilmanlaw.com
sdismukes@eckertseamans.com
campbell@whitt-sturtevant.com
glover@whitt-sturtevant.com

dclearfield@eckertseamans.com
sstoner@eckertseamans.com
dwilliamson@spilmanlaw.com
meissnerjoseph@yahoo.com
trhayslaw@gmail.com
lesliekovacik@toledo.oh.gov
cynthia.brady@exeloncorp.com
david.fein@exeloncorp.com
lael.campbell@exeloncorp.com
christopher.miller@icemiller.com
gregory.dunn@icemiller.com
jeremy.grayem@icemiller.com
BarthRoyer@aol.com
athompson@taftlaw.com
Marilyn@wflawfirm.com
blanghenry@city.cleveland.oh.us
hmadorsky@city.cleveland.oh.us
kryan@city.cleveland.oh.us
bojko@carpenterlipps.com
gkrassen@bricker.com
dstinson@bricker.com
dborchers@bricker.com
mfleisher@elpc.org
kfield@elpc.org
matt@matthewcoxlaw.com
todonnell@dickinsonwright.com
jeffrey.mayes@monitoringanalytics.com
twilliams@snhslaw.com
sechler@carpenterlipps.com

gpoulos@enernoc.com
mjsettineri@vorys.com
glpetrucci@vorys.com
thomas.mcnamee@ohioattorneygeneral.gov
thomas.lindgren@ohioattorneygeneral.gov
sfisk@earthjustice.org
msoules@earthjustice.org
tony.mendoza@sierraclub.org
laurac@chappelleconsulting.net
gthomas@gtpowergroup.com
stheodore@epsa.org
mdortch@kravitzllc.com
rparsons@kravitzllc.com
dparram@taftlaw.com
charris@spilmanlaw.com
dwolff@crowell.com
rlehfeldt@crowell.com
dfolk@akronohio.gov
Kevin.moore@occ.ohio.gov
William.michael@oc.ohio.gov
rsahli@columbus.rr.com
ajay.kumar@occ.ohio.gov
callwein@keglerbrown.com
ghiloni@carpenterlipps.com
kristin.henry@sierraclub.org
rkelter@elpc.org
mwarnock@bricker.com
whitt@whitt-sturtevant.com
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