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for a Standard Service Offer Pursuant to
R.C. 4928.143 in the Form of an Electric
Security Plan.
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INDUSTRIAL ENERGY USERS-OHIO’S MEMORANDUM CONTRA
THE APPLICATION FOR REHEARING OF THE OFFICE OF
THE OHIO CONSUMERS’ COUNSEL AND
NORTHWEST OHIO AGGREGATION COALITION

The Office of the Ohio Consumers’ Counsel (“OCC”) and the Northwest Ohio
Aggregation Coalition (“NOAC”) have sought rehearing of the Public Utilities Commission
of Ohio’s (“Commission”) May 25, 2016 Finding and Order approving the electric security
plan (“ESP”) compliance tariffs submitted by the Ohio Edison Company, The Cleveland
Electric Illuminating Company, and The Toledo Edison Company (collectively,
“FirstEnergy”).’

OCC and NOAC present three assignments of error in their Application for
Rehearing. Initially, OCC and NOAC argue that the Commission approved tariff sheets

for Rider RRS that are inconsistent with the Commission’s approval of Rider RRS in its

' OCC and NOAC's Application for Rehearing repeats the arguments they previously advanced in an
interlocutory appeal filed with the Commission on May 16, 2016, in this proceeding. OCC and NOAC'’s
interlocutory appeal has not been certified or otherwise ruled upon by the Commission. However,
subsequent to advancing arguments in the interlocutory appeal that are similar to those raised in their
Application for Rehearing, the Commission issued a decision accepting the compliance tariff sheets.
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March 31, 2016 Opinion and Order. Based on the premise that the approved tariff sheets
do not conform to the Commission’s Opinion and Order, OCC and NOAC argue that there
has been no finding that the version of Rider RRS reflected in the approved tariff sheets
satisfies the requirements of R.C. 4928.143(B)(2)(d). Finally, they argue that the approval
of tariff sheets alleged to be inconsistent with the Commission’s Opinion and Order
violates R.C. 4928.141(B). As relief, OCC and NOAC request that the Commission reject
the entirety of FirstEnergy’s ESP, order FirstEnergy to refile its prior ESP tariffs, and direct
FirstEnergy to file an application proposing a new ESP.

As discussed below, OCC and NOAC’s arguments are without merit. The
approved Rider RRS tariff sheets are not inconsistent with the Commission’s Opinion and
Order. Additionally, the relief OCC and NOAC seek is not an appropriate remedy. The
Commission’s Finding and Order was limited to the approval of compliance tariffs. If OCC
and NOAC were correct that the Rider RRS tariff sheets were inconsistent with the
Commission’s order, the proper remedy would be for the Commission to order
FirstEnergy to file a compliant tariff sheet.

Regardless of the merits of OCC and NOAC'’s Application for Rehearing, neither
OCC nor NOAC suffers any harm from the May 25, 2016 Finding and Order. The Rider
RRS rates are effectively set to zero and will remain so unless ordered otherwise by the
Commission. On the other hand, the relief that OCC and NOAC seek would work an
irreparable hardship on those customers that have sought to enter new contractual
relationships with FirstEnergy and competitive retail electric service (“CRES”) providers

in reliance on the Opinion and Order and the compliance tariff sheets approved in the
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Finding and Order. Accordingly, the Commission should deny the Application for

Rehearing.

l. BACKGROUND

The Commission issued its Opinion and Order in this matter on March 31, 2016.
In the Opinion and Order, the Commission modified and approved an application for an
ESP to be effective June 1, 2016 and directed FirstEnergy to file tariff sheets in
compliance with the Commission’s decision. Opinion and Order at 121 (March 31, 2016).
After the Commission issued its Opinion and Order, the Federal Energy Regulatory
Commission (“FERC?”) issued a decision suspending the waiver of its affiliate standards
as applied to the purchase power agreement (“PPA”) and directed that the PPA be
submitted for a review in accordance with 18 C.F.R. § 35.39(b). Electric Power Supply
Association v. FirstEnergy Solutions, FERC Docket No. EL16-34, Order Granting
Complaint at §] 53 (Apr. 27, 2016) (“ESPA”). FirstEnergy sought rehearing of the Opinion
and Order and proposed an alternative to the approved version of Rider RRS. Ohio
Edison Company, The Cleveland Electric llluminating Company, and The Toledo Edison
Company’s Application for Rehearing (“FirstEnergy Application for Rehearing”) (May 2,
2016). Other intervenors also sought rehearing and opposed the alternative proposal
submitted by FirstEnergy. In response to the applications for rehearing, the Commission
granted rehearing for further consideration of the applications for rehearing. Entry on
Rehearing (May 11, 2016).

While the matters discussed above were transpiring, FirstEnergy sought an
extension of the order to file tariff sheets that complied with the Opinion and Order.

FirstEnergy Motion for Extension of Time to File Tariffs (Apr. 29, 2016). On May 10, 2016,
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the Attorney Examiner directed FirstEnergy to file tariff sheets that complied with the
Commission’s Opinion and Order by May 13, 2016. Entry (May 10, 2016).

FirstEnergy made the compliance filing on May 13, 2016. The filing contains tariff
sheets for Rider RRS. No rate is stated for Rider RRS for any customer class. Letter
from Eileen Mikkelsen to Barcy McNeal on Behalf of the Ohio Edison Company,
Attachment 2, Tariff Sheet 127 (May 13, 2016). (Similar filings were made on behalf of
the other two electric distribution utilities.) The tariff filing also contained sheets that would
implement other terms and conditions such as the expansion of the interruptible load
program and the non-market based transmission pilot. Id.

On May 20, 2016, the Staff of the Commission filed a letter stating that it had
reviewed the tariff sheets filed by FirstEnergy and concluded that the sheets appear to be
in compliance with the Commission’s Opinion and Order. Letter from Tamara Turkenton
and David Lipthratt to Docketing Division (May 20, 2016).

On May 16, 2016, OCC and NOAC filed an Interlocutory Appeal of the Attorney
Examiner’s Entry. OCC and NOAC assert that it was an error to require FirstEnergy to
file tariff sheets that otherwise cannot be implemented due to the recent ruling of FERC.
Joint Interlocutory Appeal, Request for Certification to Full Commission and Application
for Review and Comments on Tariffs by Northwest Ohio Aggregation Coalition and the
Office of the Ohio Consumers’ Counsel at 2 (“Interlocutory Appeal”) (May 16, 2016). The
Attorney Examiner has not certified the appeal to the Commission or otherwise taken
action on the interlocutory appeal.

On May 25, 2016, the Commission issued a Finding and Order regarding

FirstEnergy’s compliance tariff filing. In its Finding and Order, the Commission noted that
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Staff had conducted a review of the compliance tariff filing and determined that the tariffs
were in compliance with the Commission’s Opinion and Order. Finding and Order at 3
(May 25, 2016). The Commission also indicated that it had reviewed the compliance
tariffs and found that the proposed tariffs were consistent with the Commission’s Opinion
and Order. Id. at 4. Accordingly, the Commission approved the compliance tariffs. 1d.
Additionally, the Commission noted that its approval of FirstEnergy’s ESP and
grant of rehearing was irrespective of “FERC’s action rescinding the waiver of FirstEnergy
Solutions’ affiliate power sales restrictions.” Id. In apparent recognition of the lack of
injury from the Rider RRS tariff sheets, the Commission noted that FirstEnergy did not

include “any proposed charges or credits in their retail rate stability rider (RRS).” Id.

Il ARGUMENT

A. OCC and NOAC fail to demonstrate that the Rider RRS tariff sheets are
inconsistent with the Opinion and Order

OCC and NOAC argue that the Commission should grant rehearing and reverse
its May 25, 2016 Finding and Order because the approved Rider RRS tariff sheets are
inconsistent with the Commission’s Opinion and Order. Specifically, OCC and NOAC
argue that the approved Rider RRS tariff sheets implement the alternative to the approved
Rider RRS that FirstEnergy proposed on rehearing. See Application for Rehearing by the
Office of the Ohio Consumers’ Counsel and Northwest Ohio Aggregation Coalition
(“OCC/NOAC Application for Rehearing”) at 6-7 (May 31, 2016). Their claim is incorrect.

Initially, OCC and NOAC advance several claims as to the ultimate fate of a PPA
between FirstEnergy and FirstEnergy Solutions Corp. (“FES”) in light of FERC’s decision
withdrawing the affiliate waivers. OCC/NOAC Application for Rehearing at 4-5 (May 31,

2016). Parties have already briefed the Commission on the effect of that FERC decision
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in their May 2, 2016 applications for rehearing, which are currently pending on a grant of
rehearing before the Commission. See, e.g., Application for Rehearing by the Office of
the Ohio Consumers’ Counsel and Northwest Ohio Aggregation Coalition at 72-77
(May 2, 2016); Entry on Rehearing at 3 (May 11, 2016).

Additionally, OCC and NOAC assert that the approved Rider RRS tariff sheets are
inconsistent with the Opinion and Order because they implement FirstEnergy’s proposed
alternative to Rider RRS and not the approved Rider RRS. OCC/NOAC Application for
Rehearing at 6-7 (May 31, 2016). However, OCC and NOAC fail to point to anything
specific in the approved tariff sheets that reflects the approval of the alternate proposal
and not the version approved in the Commission’s Opinion and Order. See OCC/NOAC
Application for Rehearing at 5-6 (May 31, 2016). Accordingly, the claim that the approved
tariff sheets implement the pending alternate proposal for Rider RRS is incorrect.

All three of OCC and NOAC's assignments of error are premised on the fact that
the approved Rider RRS tariff sheets are inconsistent with the Commission’s Opinion and
Order. Because there has been no demonstration that the approved Rider RRS tariff
sheets are inconsistent with the Commission’s Opinion and Order, OCC and NOAC's
Application for Rehearing should be denied.

B. OCC and NOAC'’s requested relief should be denied because it is

beyond the scope of the available relief and incorrectly assumes

FirstEnergy has refused to accept the Commission’s modifications to
the proposed ESP

Based upon the argument that the Rider RRS tariff sheets reflect FirstEnergy’s
alternate proposal, OCC and NOAC assert that FirstEnergy has refused to accept the
modifications to the proposed ESP ordered by the Commission. See, e.g., OCC/NOAC

Application for Rehearing at 5 (May 31, 2016) (“FirstEnergy’s filing rejected what the
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PUCO has approved and modified”). Pursuant to R.C. 4928.143(C)(2), OCC and NOAC
argue that this refusal should be treated as FirstEnergy’s withdrawal from the modified
ESP, requiring the Commission to order FirstEnergy to refile its prior ESP tariffs. The
argument is without merit.

The Commission’s Finding and Order only approved compliance tariffs (which the
Staff and the Commission have both found to be consistent with the Commission’s
Opinion and Order). If OCC and NOAC were correct that the Rider RRS tariff sheets
were inconsistent with the Commission’s Opinion and Order, the proper remedy would be
to require FirstEnergy to file compliant tariff sheets. Unless FirstEnergy withdraws from
the ESP, there is no basis to order FirstEnergy to withdraw its current ESP tariff sheets
and to refile its prior ESP tariffs under R.C. 4928.143(C)(2).

C. OCC and NOAC do not suffer any harm from a zero-rate Rider RRS,

while other customers would suffer harm from the withdrawal of the
current ESP tariffs and reversion to the prior ESP tariffs

As filed, the Rider RRS tariff sheets do not state any rate for any customer class,
and the rates will remain at zero until the Commission authorizes some other rate. R.C.
4905.22 and 4905.32. If, as OCC and NOAC argue, no Rider RRS rate may ever be
approved, then OCC and NOAC will suffer no injury from the Commission’s current
authorization of the Rider RRS tariff sheets. Accordingly, OCC and NOAC fail to
demonstrate any harm from continuation of the currently authorized Rider RRS tariff
sheets.

While OCC and NOAC fail to demonstrate harm from the status quo, many of
FirstEnergy’s customers would suffer injury from the relief sought by OCC and NOAC in
their Application for Rehearing. The ESP that became effective on June 1, 2016 contains

provisions expanding the interruptible program and a transmission pilot that will offer the
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opportunity for some customers to reduce their total energy bills by managing their
demand levels. These programs that have the effect of reducing system demand during
peak periods have the potential to benefit all customers, including those served by OCC
and NOAC. For example, the benefits of the interruptible program include increased
system reliability and stability, the prevention of load shedding (i.e., rolling blackouts)
during emergency events, and job retention. See citations to transcript in the Post-
Hearing Brief of Ohio Edison Company, The Cleveland Electric llluminating Company,
and The Toledo Edison Company at 108 and n. 521-23 (Feb. 16, 2016) (“FirstEnergy
Initial Brief”’); Post-Hearing Brief of the Ohio Energy Group at 24-25 (Feb. 16, 2016) (‘OEG
Initial Brief”); and Initial Brief in Support of ESP IV Stipulation by Nucor Steel Marion, Inc.
at 12-15 (“Nucor Initial Brief”). By providing eligible customers a means of reducing their
electric generation expenses, continuation of a modified interruptible program also
furthers Ohio industrial companies’ effectiveness in the global economy. FirstEnergy
Initial Brief at 148. As the record demonstrates, an interruptible rate program advances
“‘numerous benefits, including the promotion of economic development and the retention
of manufacturing jobs.” In the Matter of the Application of Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to R.C. 4928.143, in the Form
of an Electric Security Plan, Case Nos. 13-2385-EL-SSO, et al., Opinion and Order at 40
(Feb. 25, 2015). Thus, although OCC and NOAC cannot demonstrate any prejudice from
the Commission’s approval of the Rider RRS tariff sheets, granting the relief OCC and
NOAC seek will harm not only large energy users, but all customers of FirstEnergy

generally.
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M. CONCLUSION

For the foregoing reasons, the Commission should deny OCC and NOAC'’s

May 31, 2016 Application for Rehearing in this matter.
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