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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application Seeking )
Approval of Ohio Power Company’s )
Proposal to Enter into an Affiliate Power ) Case No. 14-1693-EL-RDR
Purchase Agreement in the Power )
Purchase Agreement Rider. )

In the Matter of the Application of Ohio )
Power Company for Approval of Certain ) Case No. 14-1694-EL-AAM
Accounting Authority. )

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“*OCGIgd this Application for
Rehearing to oppose AEP Ohio’s claim for custon@zay hundreds of millions of
dollars (potentially billions) to subsidize aféite-owned power plants (“PPA Units”) that
are no longer regulated by the governntei.its Opinion and Order of March 31, 2016
(“Opinion and Order”), the Public Utilities Commisa of Ohio (“PUCQO”) approved the
Joint Stipulation and Recommendation (“Stipulatjofiiéd in this case that includes
customer charges under a power purchase agreetR@#" rider (“PPA Rider”).

Thereatfter, the Federal Energy Regulatory Comms@ieERC”) rescinded the waiver

1 See R.C. 4903.10 and O.A.C. 4901-1-35.



under which AEP Ohio claimed it could proceed wita PPA without FERC review.
FERC explained that “no sales may be made withedp the Affiliate PPA unless and
until [FERC] approves the [PPA?"Accordingly, the PPA Rider is effectively dead.
The Opinion and Order is unreasonable and unlawfder Ohio law’.

The Opinion and Order approved the Stipulation withdifications. Under the modified
Stipulation, AEP Ohio will collect increased rafesm customers for the period June 1,
2016 through May 31, 2024. The Opinion and Ordemi®asonable and unlawful in the
following respects:

ASSIGNMENT OF ERROR 1: The PUCOQ'’s Opinion and Ordainreasonable and
unlawful because under OAC 4901-1-15(F) and gowertaw, the PUCO should have
reversed certain evidentiary rulings of the Attgriixaminers that prejudiced OCC (and
all intervenors) and deprived the PUCO of a fudinplete, accurate record.

A. The settlement discussion confidentiality privilegas applied in a
blanket fashion contrary to Ohio Rule of Eviden6840AC 4901-1-
26(E), and Ohio Supreme Court precedent.

B. Subpoenas for witnesses to attend and give tesyimbthe evidentiary
hearing were quashed contrary to O.A.C. 4901-1-25¢Al (C) and the
rules and precedent governing discovery.

C. Purported expert testimony was not excluded asnedjby governing law
where the witness admitted that he was neithexparenor qualified to
render the opinions given. Further, the “expedihited that he did not
materially participate in the economic analysisvtoch he testified.

ASSIGNMENT OF ERROR 2: The PUCQO’s Opinion and Orgdarnreasonable and
unlawful because the PUCO ruled on OCC’s motiostay without considering OCC’s
reply in support. As a result, the PUCO'’s rulind dot address the merits of the motion,
departed from its previous precedent, and will haomsumers.

2 SeeFlectric Power Supply Association, et al. v. AER@ation Resources, Inc., et, Blocket No. EL16-33-
000 Order Granting Complaint at 19, n. 85 (April 2016).

% OCC has maintained, and still maintains, thaPfRé Rider should be rejected in its entirety, nittstanding
anything herein that could be improperly constraeithe contrary.
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ASSIGNMENT OF ERROR 3: The PUCOQ'’s Opinion and Ordainreasonable because
it relied on the settlement test historically apglio stipulations. To protect consumers,
that test should not be applied here.

A. There should be a nexus between an applicatiors@itiement terms.
Otherwise, parties, potential parties, and theipuwske not provided notice
of the matters that will be addressed by the PUE@ i@esult of an
application.

B. Because so many parties did not support matemaigions of the
Stipulation, there is no package to apply the esmigint test to.

C. The settlement test historically applied to stipiolas is no longer
workable or fair because the electric security [@atute, R.C. 4928.143,
vests electric utilities with superior bargainingyer. Under the statute
(R.C. 4928.143(C)(2)(a), they can reject any modtfons to an ESP.

ASSIGNMENT OF ERROR 4: The PUCOQ'’s Opinion and Ordainreasonable and
unlawful because the Stipulation was not the prodfiserious bargaining among

knowledgeable parties. The Stipulation is so vagugiguous, and uncertain that it
could not have been the product of serious banggiamong knowledgeable parties.

ASSIGNMENT OF ERROR 5: The PUCQO’s Opinion and Orgdarnreasonable and
unlawful because the Stipulation is inconsistenhwnportant regulatory principles and
practices. The Stipulation, as a contract like atfmer, must be sufficiently clear and
certain so that it can be enforced as a mattanpbrtant regulatory principles and
practice.

A. The Stipulation is full of provisions setting stands by which signatory
parties’ conduct will be judged for compliance. eldtandards are so
vague, ambiguous, and uncertain that they cannehfogced.

B. So many parties opted-out of so many provisionswimat the Stipulation
is cannot even be determined.

C. The Stipulation’s vagueness, ambiguity, and unsgstaannot be cleared
up by extrinsic evidence given the breadth withchilthe settlement
discussion confidentiality privilege is applied.



ASSIGNMENT OF ERROR 6: The PUCQ'’s Opinion and Ordainreasonable and
unlawful in that the PUCO found OCC Witness WilsoRPA Rider cost forecast flawed
without considering record evidence regardingetgbility.

A. The record evidence shows that futures prices septesconomic
principles of demand, supply, and the resultingeari

B. The record evidence shows that there is suffidigaidity in electric
energy forwards.

C. Parties to futures transactions are concernedthélactual future price of
energy and do account for factors such as fututgocaemission
regulations.

D. OCC Witness Wilson did not concede a lack of ligyidfter October
2020. Instead, for the time after October 2020adeepted the pattern
reflected in AEP Ohio’s energy price forecast amehtscaled AEP Ohio’s
energy prices to match, on average, forward prices.

E. The record evidence shows that OCC Witness Wilstamécasts were
subject to the most rigorous “sanity check” avdéabthe “consensus of
market participants.”

ASSIGNMENT OF ERROR 7: The PUCOQ'’s Opinion and Onagyarding the PPA Rider
Rate Impact Mechanism was unreasonable. To protestumers, the PUCO should
modify its Opinion and Order to confirm that thesmer rate increases through May
31, 2018 are capped at five percent of the gemmerabmponent of the June 1, 2015 SSO
rate plan bill. Also to protect consumers, the RUJshould modify its Opinion and Order
to confirm that any lost revenue due to the PPAeRRiate Impact Mechanism sought to
be recovered in a subsequent quarter is subjelsetiive percent cap. The PUCO should
also modify its Opinion and Order to unambiguouwsinfirm, in consumers’ interest, that
AEP Ohio cannot charge customers for any revendigctsn resulting from the
implementation of the PPA Rider Rate Impact Mectianafter May 31, 2018.

ASSIGNMENT OF ERROR 8: The PUCOQ'’s Opinion and Ordainreasonable and
unlawful because the PUCO misapplied the settletesni(if it could be applied at all,
which it cannot). It did not determine if the Stigtion, as a package (if it can be
considered one, which it cannot), benefits ratefsagrd the public interest.  Error!
Bookmark not defined.

A. The Stipulation is not necessary, its purporteceisnare contingent and
may not come to fruition, and their costs are umkmo



B. Reducing the return on equity and shortening th&'®ngth are
“benefits” only to the degree that the stipulatismompared to AEP
Ohio’s Amended Application. That is not the standaThe standard is
whether the Stipulation, standing on its own, beaetistomers and the
public interest.

ASSIGNMENT OF ERROR 9: The PUCO evaluated whetherStipulation benefits
customers and the public interest based on therfadiscussed in the Opinion and Order
in AEP Ohio’s ESP lll case. That was unlawful hesmathe ESP Ill Opinion and Order
was not a final appealable order and treating suah deprives parties of their due
process and appeal rights.

ASSIGNMENT OF ERROR 10: The PUCOQO's decision thatPABhio met its burden
under the factors discussed in the ESP Il Opimiot Order is unreasonable as against
the manifest weight of the evidence.

ASSIGNMENT OF ERROR 11: The PUCOQO’s Opinion and Q@idainreasonable and
should be modified so that charges under the PRI&rRire subject to refund.

A. In light of the pending FERC case and potentia allanges, the public
interest and fundamental fairness necessitatdlied®PA Rider be subject
to refund.

B. Questions surrounding the PUCQO’s jurisdiction méet the PPA Rider
should be subject to refund.

ASSIGNMENT OF ERROR 12: The PUCOQ'’s Opinion and @nd unreasonable and
unlawful regarding PUCO oversight of bilateral gasts. The PUCO has no jurisdiction
to review bilateral contracts between it and ifgiates. Further, the PUCO should
modify its Opinion and Order so that any bilaterahtract (not just bilateral contracts
between AEP Ohio and its affiliates, if the PUC@iaipts to assert jurisdiction over such
contracts) involving the PPA Units are subjectttongent PUCO review. Such
modification is necessary to protect consumers.

ASSIGNMENT OF ERROR 13: The PUCOQ'’s Opinion and @rd unreasonable
because it deprives consumers of the benefitspEaity performance bonuses. The
PUCO should modify its Opinion and Order so thatemers get the benefit of capacity
performance bonuses.



ASSIGNMENT OF ERROR 14: The PUCOQ'’s Opinion and @idainreasonable,
unlawful, and contrary to important regulatory piples and practices because the ESP
statute, R.C. 4928.143, does not authorize the Ridér. The PPA Rider will not
stabilize or provide certainty regarding retailodie service.

A. R.C. 4928.143 does not authorize the PPA Rider.

B. The PPA Rider does not have the effect of stahdjzr providing
certainty regarding retail electric service.

ASSIGNMENT OF ERROR 15: The PUCQO'’s Opinion and @ideunlawful because,
contrary to R.C. 4928.38 and important regulatarggiples and practice, the PPA Rider
allows AEP Ohio to collect untimely transition cesfThat harms consumers.

ASSIGNMENT OF ERROR 16: The PUCOQ'’s Opinion and @rnd unlawful because,
contrary to R.C. 4928.143 and important regulafwigciples and practice, the PUCO
found that AEP Ohio’s ESP passes the MRO v. ESPThs ESP is not more favorable
in the aggregate than the MRO.

A. OCC Witness Wilson’s cost projections should besadered in the MRO
v. ESP analysis.

B. The PUCO considered qualitative and quantitativeebts in applying the
MRO v. ESP test. It should only consider quantitabenefits.

C. A substantial number of the proposals in the Safoih are subject to
future filings. Their costs are unknown. The PU&DnNot conclude that
the MRO v. ESP test is passed when the costs pbpads are unknown.

ASSIGNMENT OF ERROR 17: The PUCOQ'’s Opinion and @idainreasonable and
unlawful because it found that AEP Ohio’s custonatsr implementation of the PPA
Rider are not captive.

ASSIGNMENT OF ERROR 18: The PUCQ'’s Opinion and @idainreasonable and
unlawful because the Stipulation’s provision fo09@W of wind and solar renewable
generation resources is contrary to the public@steand governing law.

ASSIGNMENT OF ERROR 19: The PUCOQ'’s Opinion and @idainreasonable and
unlawful because it approves the “Competition InisenRider,” which facilitates an
anticompetitive price increase of the SSO and marlgerates in violation of R.C.
4928.02(A).



ASSIGNMENT OF ERROR 20: The PUCOQ'’s Opinion and @idainreasonable and
unlawful because it approves the “Competition InisenRider,” which facilitates an

anticompetitive price increase of the SSO and marlgerates in violation of R.C.
4928.02(A).

ASSIGNMENT OF ERROR 21: The PUCOQ'’s Opinion and &rd unreasonable and
unlawful because it approves the Stipulation’s ttGvlodernization” proposal. It
contains virtually no details or obligations thatitd conceivably be in the public interest
or consistent with important regulatory principéesl practices.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application Seeking )
Approval of Ohio Power Company’s )
Proposal to Enter into an Affiliate Power ) Case No. 14-1693-EL-RDR
Purchase Agreement in the Power )
Purchase Agreement Rider. )

In the Matter of the Application of Ohio )
Power Company for Approval of Certain ) Case No. 14-1694-EL-AAM
Accounting Authority. )

MEMORANDUM IN SUPPORT

INTRODUCTION

FERC recently held that AEP Ohio’s waiver froninfg affiliate contracts with
FERC for prior approval is rescindedFERC recognized that the PPA Rider “present|[s]
the potential for the inappropriate transfer ofdféa from [captive] customers to the
shareholders of [AEP Ohio], and, thus, could undeenthe goal of [FERC’s] affiliate
restrictions.® FERC explained that “no sales may be made withaet to the [PPA]
unless and until [FERC] approves the [PPA]” underegning law® Without a FERC-
approved PPA, there can be no charges to consuhtetssh the PPA Rider.

The PUCO also has an opportunity to stand betweepublic interest and AEP
Ohio charging consumers billions of dollars to sdizg, via government regulation, old,

inefficient, affiliate-owned, coal-fired power plathat cannot compete in a market

* SeeEPSA, et a).EL16-33-000 at 19.

®1d. at 20.

®1d. at 19, n. 85.

’ Accordingly, the PUCO should dismiss this case.



deregulated by the Ohio General Assembly over sixiears ago. It should ensure that
its Opinion and Order is reasonable and lawful fodnnately for consumers, it is not.
BY OCC's count, twenty-one times the PUCO madedlexs that were unreasonable
and unlawful. To protect consumers and the pubterest, it should reconsider those
decisions. Upon reconsideration of any one ofdthaeisions, the PUCO should find

that the Stipulation should be rejected.

Il. STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3120. The statute allows that,
within 30 days after issuance of a PUCO order, ‘faarty who has entered an
appearance in person or by counsel in the procgeday apply for rehearing in respect
to any matters determined in the proceeding.” Oi&d &« motion to intervene in this
proceeding on October 29, 2014, which was granyedritry dated September 15, 2015.
OCC also filed testimony regarding AEP Ohio’s Apption/Amended Application and
the Stipulation. It participated in the evidengiliearings on both.

R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or groutiswhich the applicant considers the
order to be unreasonable or unlawful.” AdditionaBhio Adm. Code 4901-1-35(A)
states: “An application for rehearing must be agganied by a memorandum in support,
which shall be filed no later than the applicationrehearing.”

In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omthiger specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute

also provides: “[i]f, after such rehearing, the g¢oission is of the opinion that the



original order or any part thereof is in any respegust or unwarranted, or should be
changed, the commission may abrogate or modifgadnee; otherwise such order shall be
affirmed.”

The statutory standard for abrogating some portadrise Opinion and Order and
modifying other portions are met here. The PUCQuihgrant and hold rehearing on the
matters specified in this Application for Reheariagd subsequently abrogate or modify

its Opinion and Order of March 31, 2016.

.  RECOMMENDATIONS

ASSIGNMENT OF ERROR 1: The PUCQO’s Opinion and Orde is unreasonable
and unlawful because under OAC 4901-1-15(F) and gerning law, the PUCO
should have reversed certain evidentiary rulings othe Attorney Examiners that
prejudiced OCC (and all intervenors) and deprived he PUCO of a full, complete,
accurate record.

Broad discovery is permitted under the governingsiand law. The
importance of this case and the corresponding faesirobust record has been
acknowledged.Unfortunately for consumers and the public intenegevant, material
evidence was kept out of the record during theexidry hearing on the Stipulation. The
settlement discussion confidentiality privilege vegplied well beyond legal bounds.
OCC's subpoenas on signatory parti¢s appear and testify during the evidentiary
hearing were improperly quashed. And testimony adamitted that should not have
been. Such rulings prejudiced OCC (and all inteovenand should be reversed by the

PUCO.

8 See generallijlemorandum Contra by The Office of the Ohio Consisn@ounsel (Expedited Treatment
Requested) filed in this docket on January 4, 2pp63-4; see alsB.C. 4903.082 and OAC 4901-1-16;
Civ. R. 26.

° See, e.gHearing Transcript at Vol. XVIII, pp. 4431-4433.
10 gpecifically, Sierra Club, IGS Energy, and Dirgoergy.
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The PUCO should reconsider and reverse its rulomghese evidentiary matters.
A. The settlement discussion confidentiality priviége was applied in a

blanket fashion contrary to Ohio Rule of Evidence @8, OAC 4901-1-
26(E), and Ohio Supreme Court precedent.

OCC pointed out that the Attorney Examiners’ agadion of the settlement
discussion confidentiality privilege extended walyond the bounds of governing rules
and Ohio Supreme Court preced&ntThe PUCO didot disagree with OCC that the
rules governing the settlement discussion confidgtyt privilege permit discovery when
the evidence is offered for another valid purpgsénd the PUCO didhot disagree that
OCC was seeking information for another valid pggamamely, information relevant to
the three-part test used by the PUCO to evalugtelations'® Instead, the PUCO
initially determined that the Attorney Examinerslings regarding the settlement
discussion confidentiality privilege should be affed because non-signatory parties
were permitted to ask certain questions on limiegucs™*

So long as information sought is relevant and adile, it should be heard by
the PUCO" Because the PUCO did not take issue with OCQisarhesstration of the
settlement discussion confidentiality privilegaisits or the relevance of the information

OCC sought, it erred in affirming the Attorney Exasrs’ rulings simply because OCC

" See OCC's Initial Post-Hearing Brief at 164-67.
2seeid.

¥ Seeid.

14 See Opinion and Order at 17.

!> See generalliemorandum Contra by The Office of the Ohio Constsm@ounsel (Expedited
Treatment Requested) filed in this docket on Jan4aR016, pp. 3-4; see alBoC. 4903.082 and OAC
4901-1-16; Civ. R. 26.



(and other intervenors) were able to ask, and meivaredptherquestions. The rules
governing discovery permit no such limitatith.

Further, the Ohio Supreme Court has held thaetlseno blanket “settlement
privilege[,]” and that the potential for “backroameals” excluding parties are of “grave
concern[]” to it'” The Attorney Examiners’ blanket application of gettlement
discussion confidentiality privilege goes agaim& first principle established by the
Supreme Court. It renders the second principlenmeéess, as parties are prevented
from probing if the Supreme Court’s “grave concemivarranted in the case at hand.

The PUCO's initial decision on the Attorney Examisie@pplication of the
settlement discussion confidentiality privilegeMave far-reaching, prejudicial effects
on non-signatory parties and the PUCOQO’s abilitgeécide the important matters before it
based on a full, accurate, complete record. Ap&apd here, signatory parties will use
the three-prong test and associated, purportdésettt discussion confidentiality
privilege as a sword and a shield.

The PUCO's evaluation of a stipulation is limitedwhatever “evidence”
signatory parties choose to submit in direct testiyn There was serious bargaining
among knowledgeable parties, a signatory party vagsert, but non-signatory parties
could not fully explore the assertion. The stipliat as a package, does not violate any
regulatory principle or practice, a signatory pavtyuld assert, but non-signatory parties

could not fully explore the assertion. The stipoliat as a package, is in the public

16 See note 8, supra.

7 SeeOhio Consumers’ Counsel v. PUCL1 Ohio St. 3d 300 (2006)ime Warner v. PUC?5 Ohio St. 3d 229,
n. 2 (1996).



interest, a signatory party would assert, but ngnatory parties could not fully explore
the assertion. But “one cannot assert a privilegleath a shield and a sworlf.”
B. Subpoenas for witnesses to attend and give tesbny at the

evidentiary hearing were quashed contrary to O.A.C4901-1-25(A)
and (C) and the rules and precedent governing disgery.

As demonstrated in OCC'’s Initial Post-Hearing Bribe Attorney Examiners’
decision to quash OCC'’s subpoenas for signatorty pamesses (Sierra Club, IGS, and
Direct Energy) to attend and give testimony athibaring guts the very purpose of
subpoenas. It allows signatory parties to evadstipning even where they are not
similarly situated, and cuts off non-signatory mfrom conductingny meaningful
discovery*® The PUCO initially determined that the Attornexainers’ decision
should be affirmed out of concern with the “chiflieffect” that subpoenas such as
OCC’s would have on settlement negotiations and.©.A901-1-30(D)’s requirement
that only at least one signatory party must fil@mvide supporting testimory.

As in all interpretive matters, “[clontext mattetere?! In interpreting and
evaluating parties’ subpoena power, this caseffemntly different than others such

that any purported “chilling effect” can be avoidadther contexts. As has been

18 SeeMota v. Gruszczynsk2011 Ohio Misc. Lexis 830, *14-15 (Cuyahoga Corfis. 2011), citing
SSé&D v. Givaudan Flavors Corpl27 Ohio St. 3d 161 (holding, in part, that “eet may not rely on
attorney-client communications to establish a clagainst the attorney while asserting the attocieyt
privilege to prevent the attorney from rebuttingttblaim”); Vandenhaute v. FileR2002 Ohio App. Lexis
3709, para. 9 (Cuyahoga 2002) (“Like all privilegde physician-patient privilege is intended taused
as a shield of privacy, not a sward to escapelitiplorr to otherwise gain an advantageMaydocy
Pontiac, Inc. v. Leel9 Ohio App. 2d 217, 219 (Franklin 1969) (allowian infant to rescind a contract
without requiring return of the property receiveduld permit him to use his privilege as a swortheat
than a shield).

19 See OCC’s Initial Post-Hearing Brief at 168-170.
20 See Opinion and Order at 18.
L Seeln re Application of Ohio Power Gal40 Ohio St. 3d 509 (2014).
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acknowledged, this is a very large, very importamijti-party casé® The only witness
offered in support of the Stipulation conceded tivatividual parties can speak for
themselves as to why they support or do not oppageular provisions or the
Stipulation as a whole and the Company can onlglsfa itself.”?® Further, the
signatory parties subpoenaed are not participatinigot opposing, or both, certain
material provisions in the Stipulatiéh. Thus they have identified themselves as being
different from other signatory parties — includiagBP Ohio. Accordingly, non-signatory
parties could not possibly have obtained the infiiom to which they (and the public)
are entitled from the only testifying witness. 38 based on signatory parties’ own
admission that the testifying witnessuld notspeak to matters involving other parties
and such other partiehiemselveanaterially differentiating themselves from alhet
signatory parties (including the party, AEP Ohiffgeong the only testifying witness).
Under such circumstances, this case can be eastiggliished from other cases and
therefore nullify any concern with a purported ‘lthg effect.”

For the same reasons, the PUCOQO's reliance on Ose€ 4901-1-30(D) is
misplaced. It states: “Unless otherwise orderadigs who file a full or partial written
stipulation or make an oral stipulation must fitepoovide the testimony of at least one
signatory party that supports the stipulation.” iByplain terms, it establishes a floor, not
a ceiling, on signatory parties’ testimony at arlmgpon a stipulation. It does not prevent
non-signatory parties from subpoenaing signatortigsgathat do not file or provide the

testimony required. Applying it in a way that ek makes no sense here. The signatory

22 See, e.gHearing Transcript at Vol. XVIII, pp. 4431-4433.
% See INT-S1-034, INT-S1-035 (OCC Ex. 25, admitteidearing Transcript Vol. XX, p. 5015).
4 See footnotes in Stipulation (Joint Ex. 1, admiitieHearing Transcript Vol. XX, p. 5011).
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parties admitted that the testifying witnesalld notspeak to matters involving other
parties. Such other partidbemselveanaterially differentiated themselves from allath
signatory parties (including the party, AEP Ohiffeong the only testifying witness).
The PUCOQO's application of O.A.C. sec. 4901-1-30igontrary to the broad discovery
rights to which parties are entitléd.

Last, the PUCO did not consider in its Opinion &rder the effect that affirming
the Attorney Examiners’ rulings will have aii discovery?® In addition to prohibiting
hearing testimony from signatory parties that dofib@ written testimony, the ruling will
practically prevent responses to written discoewgn being entered into the record.
Here, non-signatory parties received importantaasps to written discovery from the
subpoenaed signatory parties. Without the testinfimmg the subpoenaed signatory
parties, non-signatory parties cannot be assurédwhg the responses to written
discovery in the recortl. The PUCO is thus deprived of a record that incduathat such
responses were, and how they may inform the PU@@a$ysis under the three-prong
test.

C. Purported expert testimony was not excluded asquired by

governing law where the witness admitted that he weaneither an
expert nor qualified to render the opinions given.Further, the

“expert” admitted that he did not materially partic ipate in the
economic analysis to which he testified.

OCC documented the record evidence that AEP Ohinaas Allen was neither

gualified nor materially participated in the economnalysis that was attached to his

% see generallijemorandum Contra by The Office of the Ohio Consism@ounsel (Expedited
Treatment Requested) filed in this docket on Jan4aR016, pp. 3-4; see alBoC. 4903.082 and OAC
4901-1-16; Civ. R. 26.

% See generally OCC's Initial Post-Hearing Brief 9.
%" See, e.g., Ohio Rs. Ev. 401, 402, 403, 801, 81,4, and 901.
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testimony?® Nonetheless, the PUCO initially decided thatAtterney Examiners’
ruling denying the motions to strike AEP Ohio WgséAllen's testimony should be
affrmed. The PUCO decided that AEP Ohio WitneieA\"directed” an economist to
run the economic model, gathered data, and disdusse to account for various
factors?® He is familiar with regulatory filings and wasuficiently knowledgeable” to
sponsor the results of the economic analysis.

But AEP Ohio Witness Allen didotdirect what model to us®. Although other
models could have been used to test the econors&rbhadel’s accuracy,
AEP Ohio Witness Allen didot direct that models other than the economic basgeimo
be used’ He didnotdirect that 100 percent of an industry be considers basic, nor
that 100 percent of an industry be considered rasmiet? He didnot direct what
counties to include in the OVEC Regidfthe Cardinal Regiofi the Conesville
Region® or the Stuart-Zimmer Regiofi.He gaveno direction regarding which PPA
Units shut down, when, or on any other matter eelab the forecasted shutdown of the
PPA Units¥’

AEP Ohio Witness Allen doe®ot know what industries were used in the analysis

attached to his testimony. He daoeg know how specific/non-specific the industries

% See OCC's Initial Post-Hearing Brief at 84-85; 170

29 See Opinion and Order at 18.

30 See Hearing Transcript at Vol. VII, p. 1933:16-1881:7-10.
3 Seeid. at p. 1933:20-23.

32 Seeid. at p. 1933:24-1934:6.

3 Seeid. at p. 1934:12-16.

% Seeid. at p. 1934:17-20.

% Seeid. at p. 1934:21-24.

¥ Seeid. at p. 1934:25-1935:3.

37 See id. at p. 1935:12-15.



were classified, or how much of an industry consden the analysis was assigned to
the basic sectdf He doesiot know what industries were included in either tasib or
non-basic sectof’ Nor does he know that economic base theory focnisése demand
side of the economy and ignores the supply §ld&P Ohio Witness Allen doe®mt
know if the basic sector is equivalent to the ekpector or if the non-basic sector is
equal to the service secfdrHe knowsneitherwhich location quotients were utilized in
the model employed by someone else to create thienuknts attached to his direct
testimonynor any other specific elements included in the mé@el.

Simply put, the PUCO cannot conclude, based omgterd evidence, that AEP
Ohio Witness Allen directednything meaningfuielated to the economic analysis
attached to his testimony. That he gathered datdhad discussions about various
factors cannot substitute, and does not substiuteneaningful direction of the
economic analysi& And given these admissions, that AEP Ohio Witk may be
familiar with regulatory filingscannot substitute, and does not substitute, fanmeful
direction of theeconomic analysis or the required economic expertis

The PUCO should grant rehearing on AssignmentriafrBNo. 1.

¥ See id. at p. 1788:5-25.

% Seeid. at p. 1787:13-21.
“0See id. at p. 1806:13-19.

*1 See id. at p. 1792:23-1793:4.
*2See id. at p. 1789:5-12.

3 And of course, AEP Ohio Witness Allen himself atdrtiat he is neither an economist nor an expérein
economic base model. See Hearing Transcript alWiplpp. 1739-64; 2054-2060; 1787:8-11.

10



ASSIGNMENT OF ERROR 2: The PUCQO’s Opinion and Orde is unreasonable
and unlawful because the PUCO ruled on OCC’s motiotto stay without considering
OCC's reply in support. As a result, the PUCQO'’s riing did not address the merits
of the motion, departed from its previous precedentand will harm consumers.

OCC, Appalachian Peace and Justice Network, an@®tho Manufacturers’
Association Energy Group moved the PUCO to stagehlmoceedings pending rulings
by FERC that would inform the decision on the issnew before the PUCH. As
explained in the Reply in Support of the MotiorSiay, the stay requested was based on
the PUCO's inherent authority to manage its dotkeBased on that authority, the
PUCO has stayed proceedings pending rulings by FERC

The PUCO did not consider the Reply in Supporttsa®pinion and Order was
issued the day after it was filétl.Because the PUCO did not consider the Reply in
Support, it erroneously departed from its previprecederf staying proceedings before
it pending FERC rulings in denying the Motion t@t

The PUCO should reconsider its ruling on the Motio Stay. Granting the

Motion to Stay would be in keeping with the PUC@Igy to safeguard the public

*4 See Motion to Stay (filed March 21, 2016) and RépSupport (filed Marcy 30, 2016). FERC has besked
to rescind the waiver on affiliate power salesiegins previously granted to AEP Ohio and revig#P Ohio’s
PPA with its affiliated generator to ensure thatdttes, terms, and conditions are just and reblsg@ad free
from affiliate abuse EPSA, et al. v. AEP Generation Resources and Bhier Company-ERC Case No. EL-
16-33-000. If the PPA, which serves as the préslfca the PPA Rider, is unlawful, the PPA RidaHisory. As
noted herein, FERBasrescinded AEP Ohio’s waiver andl review the PPA. There is no lawful PPA, a
condition precedent to a PPA Rider.

> See Reply in Support.
“6 See Reply in Support at 2.

*" This is confirmed by the PUCQ’s statement in tin{®n and Order that the Reply in Support “reitetiehe
arguments raised in the motion.” Opinion and Oadld9. In fact, the Reply in Support cited thed@s own
precedent staying proceedings pending a FERC raidgemphasized the PUCO'’s inherent authority twagea
its docket (and that it should use such authoetg o protect the public interest). The Opiniod @rder
addressed neither. Instead, it addressed onfguhdactor test that has been used to stay am peseling appeal.
See Opinion and Order at 20.

8 See Reply in Support at 2.
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interest against paying unjust and unreasonahésatt would be in keeping with its
previous precedent. The Motion to Stay shouldraatgd.

The PUCO should grant rehearing on Assignment adrBNo. 2.
ASSIGNMENT OF ERROR 3: The PUCOQ'’s Opinion and Orde is unreasonable

because it relied on the settlement test historidgtlapplied to stipulations. To
protect consumers, that test should not be appliedere.

In its Initial Post-Hearing Brief, OCC (and othangheir initial briefs) described
why the three-part test historically applied talsetents should not be applied héte.
The PUCO initially determined that the three-past should be applied because it
“always carefully reviews all terms and conditimighe proposed stipulation, in order to
determine whether the stipulation is in the pulsiterest.®

That initial determination should be reconsideré&tie hodgepodge nature of the
Stipulation should disqualify it from being considé as a “package” under the PUCO'’s
three-prong settlement test. For treatment as kagac a settlement should have terms
that, in the context of an application, have aisigiit nexus between each other and can
be lawfully and reasonably considered in the cadded. In a case allegedly about
“hedging” electric generation, there is no nexuthvarious terms and issues that have
shown up for the first time at case-end in a seitlet. Further, because so many parties
did not support material provisions of the Stipigiat there is no “package” to which the

settlement test historically applied to stipulatia@an be applied. And in light of the

49 5ee R.C. 4905.22.

Y See OCC's Initial Post-Hearing Brief at 13-16; tRdsaring Brief of Environmental Law & Policy
Center/Environmental Defense Fund/Ohio Environmé&dancil at 52-54.

*1 Opinion and Order at 49. The PUCO's relianc&lomongahela Power Co. v. P04 Ohio St. 3d 571
(2004) is misplaced. That case dealt with evideptinatters. It did not deal with the test undbictv stipulations
are evaluated.
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parties’ asymmetrical bargaining positions in E&Bes, applying the three-part test, in
this case, harms customers and is not in the purtécest. It should not be used here.
A. There should be a nexus between an applicatiomd settlement terms.
Otherwise, parties, potential parties, and the pubt are not provided

notice of the matters that will be addressed by theUCO as a result of
an application.

The PUCO should not apply the settlement tedtédStipulation. The settlement
is a hodgepodge (not a package) of unrelated tenelsding “gimmes” to induce certain
signatories to sign. These terms are tailoreddarttlividual parties to be induced to sign,
and should not be confused with benefits to custsmenerally or in the public
interest’? The terms that are inducements to sign lack aredse nexus to the subject of
the case, the PPA, and are therefore not a packafieey cannot be independently
evaluated on their own merits. To give the Stipatadeference as a “package” would
allow for terms that are unreasonable or even gatras for consumers to be accepted by
the PUCO, in the name of considering the packaghpwt items having to individually

withstand PUCO scrutiny. It should not be done.EA®C Witness Rabago explained,

2 See, e.g., Joint Initial Brief of Interstate Gapgy, Inc., Direct Energy Services, LLC, and DirBasiness,
LLC (not even attempting to defend the Stipulatiothe record, instead discussing only provisiareelitting
them); Post-Hearing Brief of the Mid-Atlantic Reradble Energy Coalition (not citing the record orleating the
Stipulation, instead discussing only provision fiéing it); Post-Hearing Brief of the Ohio Energydsip (little
record support, instead clearly focusing on theuttion’s provisions benefiting its members); Beysk Power,
Inc.’s Post-Hearing Brief (not supporting — remapitself from — those provisions of the Joint Stiion
impacting it).

3 ELPC Witness Rabago testified that “[t]he Stidalappears to be a deal to allow the Companyctoves
costs for the proposed PPA in return for the méayents of the deal unrelated to the core PPArédDi
Testimony of Karl R. Rabago (ELPC Ex. 19) filed Bexber 28, 2015 at 4:7-8. See dfsce Duke SmartGrid
Case Case No. 14-1051-GE-RDR (The PUCO ruled thaesshat are “not contained within the intended
subject matter” of the utility’s application, ateetsubject matter of other ongoing PUCO proceedangs
contemplate programs which are, thus far, notistence or in operation are not relevant to consig¢he
utility’s application and should not be considemeder the three-part tedt);the Matter of the Application of
Duke Energy Ohio to Adjust Rider DR-IM and Ridet/ar 2012 Smart Grid Cost€ase No. 13-1141-GE-
RDR, Opinion and Order at 16-17 (April 9, 2014nts
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“the Stipulation cannot be found to be in the pubiterest absent a careful review of
each of its terms — individually, in addition toas interactive whole>*

Further, there was no notice that this case wastalmmsumers funding
renewable energy, a mass roll-out of the smart gridsidies for members of an
association of weatherization providers, and soTmerefore, whether the PUCO
carefully reviews all of the Stipulation’s provis®to see if they are in the public interest
does not address the problem. Pplblic, and other potential parties, ateprived of
noticeof the “handouts” and, therefore, the opportunityntervene or otherwise
participate meaningfully in the process. The PUE@erefore deprived of their inptn.

B. Because so many parties did not support materigdrovisions of the
Stipulation, there is no package to apply the settment test to.

Various signatory parties opted-out of materiavisions of the Stipulatior.
The Stipulation thus does not present the PUCO avifackage” to which it can apply
the three-part test. The settlement terms that@rendorsed by signatory parties must
be excluded from the package analyzed. Or the Puh@§ sift through the Stipulation
to identify the multiple packages presented (amtidtnot do that here). In either case,
the three-part test in this case cannot adequsadbguard the public interest. It should

not be applied here.

>4 See Direct Testimony of Karl R. Rabago (ELPC Bj.filed December 28, 2015 at 4.
> See R.C. 4928.141(B) and O.A.C. 4901:1-35-04.
%% See OCC's Initial Post-Hearing Brief at 37-42.
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C. The settlement test historically applied to stiplations is no longer
workable or fair because the electric security plarstatute, R.C.
4928.143, vests electric utilities with superior lrgaining power.
Under the statute (R.C. 4928.143(C)(2)(a), they caeject any
modifications to an ESP.

In evaluating settlements in ESP cases, the PU®GIdInecognize the parties’
asymmetrical bargaining positions, where the ytpibssesses superior bargaining power.
As Commissioner Roberto noted in FirstEnergy’'sahiESP case filed in 2008:

When parties are capable, knowledgeable and staral before
the Commission, a stipulation is a valuable indicaf the parties’
general satisfaction that the jointly recommencdesailt will meet
private or collective needs. It is not a substitht@vever, for the
Commission’s judgment as to the public interese Tommission
is obligated to exercise independent judgment basdtie statutes
that it has been entrusted to implement, the reloefdre it, and its
specialized expertise and discretion.

In the case of an ESP, the balance of power crdstea electric
distribution utility’s authority to withdraw a Comiasion-modified
and approved plan creates a dynamic that is imiplest ignore. |
have no reservation that the parties are indeeabta@and
knowledgeable but, because of the utility's abilityvithdraw, the
remaining parties certainly do not possess equghkliang power
in an ESP action before the Commission. The Comamsaust
consider whether an agreed-upon stipulation arismder an ESP
represents what the parties truly view to be inrtbest interest —
or simply the best that they can hope to achievennne party
has the singular authority to reject not only ang all
modifications proffered by the other parties b @ommission’s
independent judgment as to what is just and reddenia light of
the Commission’s fundamental lack of authorityhe tontext of
an ESP application to serve as the binding arbit@rhat is
reasonable, a party’s willingness to agree witlelantric
distribution utility application cannot be afforddte same weight
due as when an agreement arises within the cootexher
regulatory frameworks. As such, the Commission mexsew
carefully all terms and conditions of this stipidat®’

*"n re FirstEnergy’s 2008 ESP Cag8ase No. 08-935-EL-SSO, Second Opinion and Ofdginion of
Commissioner Cheryl L. Roberto Concurring in Pad ®issenting in Part (Mar. 25, 2009) at 1-2
(citations omitted).
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Commissioners Centolella and Lemmie expressedaimilncerns® As
reflected in Commissioner Roberto’s opinion, thegbaing position of an
electric distribution utility relative to other geas in an ESP proceeding is
strengthened by the ability of the electric disitibn utility to reject the results
from a fully litigated ESP proceeding. The utilgyadvantage is further increased
by the utility’s ability to offer inducements, inming inducements funded by
other people’s money, to gain signatures.

Utilities’ superior bargaining position strikesthe heart of the three-prong test.
It renders the test meaningless. It should nofapdied in ESP proceedings.

The PUCO should grant rehearing on Assignmegradr No. 3.

ASSIGNMENT OF ERROR 4: The PUCQO’s Opinion and Orde is unreasonable
and unlawful because the Stipulation was not the mduct of serious bargaining
among knowledgeable parties. The Stipulation is seague, ambiguous, and
uncertain that it could not have been the product bserious bargaining among
knowledgeable parties.

The PUCO should reconsider its conclusion thaStigulation was the product
of serious bargaining among knowledgeable pargeslse it is so vague and
ambiguous. The Stipulation is full of provisionghwut any information about their
costs or rate impacts. OCC argued in its briefsttiea Stipulation fails the first prong of
the settlement test (serious bargaining among kedyédable parties) because it includes
numerous provisions for which there is no informatiegarding costs or rate impatts.

The PUCO said that the lack of such informatioarnisnportant, explaining that, “it is

%8 See id, Opinion of Commissioners Paul A. Centolella andevia A. Lemmie, Concurring (Mar. 25,
2009) at 2 (the ability of an electric distributiatility to withdraw (and its prior withdrawal)” rel to be
taken into account when considering the weightetgiven to this stipulation” and “The Commissionghu
evaluate whether the stipulation represents a bathand appropriate resolution of issues.”).

9 OCC’s Initial Post-Hearing Brief at 53-54.
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not necessary that specific details of complianosts, and rate impacts for every
commitment AEP Ohio agreed to undertake in theukdtpn be known, at this time, for
the stipulation to comply with the first prong bgttest.

The PUCO misunderstood OCC’s argument and, thexe$bould reconsider.
The OCC did not argue that AEP Ohio needs to shepecific details of compliance,
costs, and rate impacts for every commitment” en$tipulation. OCC’s argument was
that AEP Ohio providedo details regarding its proposals. Whatever the @pyate
standard, AEP Ohio does not meet it. For exan@®&C Witness Dormady’s testimony
listed at least 17 substantive Stipulation provisithat had varying degrees of
uncertainty’® This uncertainty comes from the fact that, forstmmmitments, AEP
Ohio performed “no analyses, [either] preliminarntechnical” to help determine costs
or rate impacts, did not show that some commitmewnisdd even be “technically
feasible”, and did zero “economic or cost-benefilgses” for other§ The PUCO
cannot approve a stipulation where, as here, ibeabsolutely no information about its
provisions.

The PUCO should grant rehearing on Assignment adrBNo. 4.

€9 Opinion and Order at 52.
®1 See Direct Testimony of OCC Witness Noah C. Dognf@CC Ex. 36) filed December 28, 2015 at 17-20.
%20CC’s Initial Post-Hearing Brief at 53.
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ASSIGNMENT OF ERROR 5: The PUCQO’s Opinion and Orderis unreasonable
and unlawful because the Stipulation is inconsistémwvith important regulatory
principles and practices. The Stipulation, as a edract like any other, must be
sufficiently clear and certain so that it can be eforced as a matter of important
regulatory principles and practice.

Usually, extrinsic evidence can be used to helgrpret an ambiguous contract’s
meaning®® But the Stipulation is so vague, ambiguous, amrtain that it cannot be
enforced®® Further, the PUCO'’s blanket application of thetlsment discussion
confidentiality privilege means that there is nariesic evidence that will be available to
help interpret the Stipulation. The Stipulationlivite endless litigation and is,
ultimately, unenforceable. More is required oftgp@ation as a matter of important
regulatory principles and practice.

A. The Stipulation is full of provisions setting sandards by which

signatory parties’ conduct will be judged for complance. The
standards are so vague, ambiguous, and uncertaindhthey cannot be

enforced.

The Stipulation’s uncertainty is compounded becatusgs out impractical

standards for evaluating the actions required oP AEhio®> For example, AEP Ohio

83 Sunoco, Inc. (R&M) v. Toledo Edison CH29 Ohio St. 3d 397, 409 (2011) (noting that e} circumstances
surrounding the agreement invest the languageeafthtract with a special meaning, extrinsic evidezan be
considered in an effort to give effect to the gattintention)|n the Matter of the Complaints of ICG Telecom
Group, Inc., MClmetro Access Transmission Servines,and Time Warner Telecom of Ohio, L.P.,
Complainants, v. Ameritech Ohio, Respondent; Réaygttle Payment of Reciprocal Compensatidase No.
97-1557-TP-CSS Opinion, 1999 Ohio PUC LEXIS 69, #2® (May 5, 1999) (rejecting an argument that the
PUCO was “foreclosed from considering extrinsialewce outside of the four corners of the agreernartsder
to interpret the terms of the agreement). Theulstiion, as a settlement agreement, is a contkacahy other.
See, e.g., Inre All Kelley & Ferraro Asbestos Ga4€4 Ohio St. 3d 605, 613 (2004).

% SeePatton v. Alessi42 Ohio App. 91, 93(Muskingum 1932) (holding thdtontract was so vague and
indefinite that it could not be enforced?;Med Sys., LLC v. Open Mri of Steubeny#i@12 Ohio 2009,
P39 (Jefferson 2012) (“A contract is illusory ameoforceable where one party’s obligations areague
and indefinite that the other party is left to guiashis obligation.”)Militiev v. McGee 2010 Ohio 6481,
P33 (Cuyahoga 2010) (summary judgment appropriagrevprovision was ambiguous and indefinite,
thereby rendering the contract unenforceable).

5 OCC’s Initial Post-Hearing Brief at 41-42.
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must advocate before PIM “in good fafthand must “work with” the Ohio Hospital
Association on an annual energy efficiency progfarach of the Stipulation’s
amorphous standards invites future disputes ovaet they actually require. Such an
invitation can neither be the product of serioughming among knowledgeable parties
nor consistent with regulatory principles and picact®

B. So many parties opted-out of so many provisiorthat what the
Stipulation is cannot even be determined.

OCC argued that the PUCO could not adopt the SHijoul because it is littered
with footnotes that carved out numerous partiesi\fr@arious portions of the Stipulation’s
terms®® These carve outs make it impossible to detertiedour-corners of the
Stipulation, rendering unidentifiable the “packagé™benefits” that the PUCO was
asked to approve. The PUCO did not address thigaent in its Opinion and Order. It
was required to do S8.0CC requests that the PUCO reconsider and adithigss
argument on rehearing. Upon doing so, it can ctanteit one conclusion: the
Stipulation should be rejected.

C. The Stipulation’s vagueness, ambiguity, and umetainty cannot be

cleared up by extrinsic evidence given the breadtwith which the
settlement discussion confidentiality privilege ispplied.

As described above, the Stipulation is vague anbiguous. Under such

circumstances, it would not be unusual to lookxiniesic evidence to help interpret its

% Seeloint Ex. 1 at p. 9, para. B1.

7 See idat p. 13, para. DXee also idat p. 14, para. D2b (“work together” to develop antbmate
Energy Star benchmarkingil. at para. D2d (“prioritize” circuits with OHA memtsefor Volt-Var
Optimization deployments).

% See note 64, supra.
9 0CC's Initial Post-Hearing Brief at 37-42.

"0 See, e.gln re: Comm. Rev. of Capacity Charges of Ohio Pd@erSlip Opinion No. 2016-Ohio-1607, 55
(finding that the PUCO erred because its orderaioed no record citations relevant to the pertirssote, despite
claims that it had reviewed all of the testimong e PUCO failed to address arguments raisedeagtpellant).
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meaning’® But given the breadth with which the PUCO is g the settlement
confidentiality privilege, extrinsic evidence isavailable. The Stipulation is a riddle,
wrapped in a mystery, inside of an enigma. The BW4MIlanket application of the
settlement discussion confidentiality privilegeesgsally throws away the key for any
hope to unlocking its meaning. No extrinsic eviceeabout its meaning can be
discovered or admitted. Given its vagueness ardaquty, it can therefore never be
adequately enforced. The Stipulation could noteorably have been the product of
serious bargaining among knowledgeable partieg @obsistent with regulatory
principles and practice.

The PUCO should grant rehearing on Assignment adrBNo. 5.

ASSIGNMENT OF ERROR 6: The PUCQO’s Opinion and Orderis unreasonable
and unlawful in that the PUCO found OCC Witness Wikon’s PPA Rider cost
forecast flawed without considering record evidenceegarding its reliability.

The PUCO found in its Opinion and Order that OC@néss Wilson’s cost
projections for the PPA Rider are “fundamentalfwfed for a number of reason$."lt
did so, and could only have done so, by ignorirgrédtord evidence demonstrating the
projections’ reliability. But the PUCO must makedings of fact based on the evidence
in the record before £ Upon consideration of the full record, the PUC@wd

reconsider its finding and conclude that OCC Wisné&lson'’s cost projections are

" Sunoco, Inc. (R&M) v. Toledo Edison Cb29 Ohio St. 3d 397, 409 (2011) (noting that tjes
circumstances surrounding the agreement invedattgpiage of the contract with a special meaning,
extrinsic evidence can be considered in an eftogive effect to the parties' intentiom); the Matter of the
Complaints of ICG Telecom Group, Inc., MCimetro @gscTransmission Services, Inc., and Time Warner
Telecom of Ohio, L.P., Complainants, v. AmeritetlioODRespondent; Regarding the Payment of
Reciprocal Compensatip©ase No. 97-1557-TP-CSS Opinion, 1999 Ohio PURIBEE9, *16 -20 (May

5, 1999) (rejecting an argument that the PUCO @®tlosed from considering extrinsic evidence ioigts
of the four corners of the agreements” in ordenterpret the terms of the agreement).

2 See Opinion and Order at 79.
®R.C. 4903.09.
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sound. Based on that conclusion, the PUCO shalddteaDCC Witness Wilson'’s cost
projections.

A. The record evidence shows that futures prices pgesent economic
principles of demand, supply, and the resulting pice.

Without citation to recorded evidence, the PUCCedses that futures prices are
not forecasts of future spot market priéésThe assertion is wrong based on the record
evidence. Futures prices represent economic ptesdf demand, supply, and the
resulting price. OCC Witness Wilson explained fia&tires prices “reflect a consensus
of market participants’ expectations of future psagcreflecting their expectations and
forecasts of supply, demand and pri€eAlthough market participants pursue a range of
objectives through futures transactions, “theirdieg actions will reflect and represent
their expectations and forecasts of prices in teing months and yearsecause the
futures contract is simply an alternativeftaying those prices’®

B. The record evidence shows that there is suffigieliquidity in electric
energy forwards.

OCC Witness Wilson decided to use the AEP-Daytoh Hiay-ahead prices —
“AEP-Dayton Hub day-ahead were the right pricesge for [his] analysis’™ There has
been no challenge to the propriety of OCC Witneds&i’s choice. The PUCO’s
guestioning the level of liquidity is belied by tfeet that there are multiple exchanges on
which futures are traded, additional contractgtierreal-time market with large volume

and similar prices to those used by OCC Witness®il and other hubs geographically

4 Opinion and Order at 79.

5 Supplemental Testimony of James F. Wilson (OCC3EXfiled December 28, 2015 at 11:14-16.
®1d. at 11:117-12:2 (jtalics added).

" See Hearing Transcript at Vol. XV, p. 3815:6-10.
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close and well interconnected to the electriciig 4t So in concluding that futures
markets lack liquidity, the PUCO inappropriatelpked at “only a small part of a much
larger picture.”® The PUCO erred in this regard.

C. Parties to futures transactions are concerned wh the actual future

price of energy and do account for factors such dsture carbon
emission regulations.

OCC Witness Wilson explained that “[b]oth partiesatfutures transaction have
engaged in the transaction precisely because tleegoacerned about future price
levels.®® This is reflected in the fact that “[t]he tranan allows them to protect
themselves from undesirable price movements, at feathe portion of their sales or
purchases covered by the transactinParties who engage in future transactions
“likely evaluated future market conditions very efally before entering into the
transaction.¥ Even so-called “financial participants” in a ftes transaction are focused
on the actual future price of energy. OCC Witnésison pointed out that financial
participants engage in future transaction becausglielieve that prices will move in one
direction or the other. “[T]hey too are taking@sfion based on their evaluation of
future market conditions®®

Regarding whether futures prices account for facsach as future carbon

emissions, it must first be recognized that itos possible for AEP Ohio to conclude

8 See id. at p. 3814:4-17.

" See id. at 3814:2-19. Importantly, OCC Witnests®i checked the prices from these other sources in
connection with his analysis. See id. at 3815:6418 found them to be “very close.” See id.

8 Supplemental Testimony of James F. Wilson (OCC3EXfiled December 28, 2015 at 12:9-12 (emphasis i
original).

8.
821d. at 12:12-14.
81d. at 12:16-18.
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whether future prices do or do not reflect a paftéicanticipated policy change, like the
Clean Power Plaff. Such information is personal to each participart futures
transaction. That is why there was no evidenc# AEP Ohio’s baseless claim, that
futures market participants would ignore the pagminpact of the Clean Power Plan or
other CO2 policy in their decisions to engage amsactions at certain pric&s On the
other hand, OCC Witness Wilson explained that guprices reflect market
participants’ expectations of future prices base@lbrelevant supply and demand
factors, including CO2 policy, if they considerélevant® Accordingly, it would be
completely irrational, and potentially disastroies,futures market participants to ignore
such concerns.

D. OCC Witness Wilson did not concede a lack of ligdity after October

2020. Instead, for the time after October 2020, haccepted the

pattern reflected in AEP Ohio’s energy price forecat and then scaled
AEP Ohio’s energy prices to match, on average, forard prices.

OCC Witness Wilson did not concede a lack of ligyith futures markets after
October 2020. Instead, he “accepted the pattéiected in AEP Ohio’s energy
price forecast[.’’ He therscaledAEP Ohio’s energy prices to match, on average,
forward price$® So for the years 2020-2024 OCC Witness WilstiihusedAEP Ohio’s
forecasted energy prices, but adjusted them foaresysis based on the raffoor

relationship’® between 2019-2020 forward prices and AEP Ohio’s92P020 prices —

81d. at 13:9-11.

% d. at 13:14-16.

%d. at 13:17-20.

87 See Direct Testimony of James F. Wilson (OCC Bxfiled September 11, 2015 at 54:4-12.
8 See id. at 51:4-52:5.

8 See Hearing Transcript at Vol. XV, p. 3817:23-3818

9 Seeid. at p. 3819:10-19.
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the best evidence availabfe.

E. The record evidence shows that OCC Witness Wilats forecasts were
subject to the most rigorous “sanity check” availale — the “consensus
of market participants.”

The foregoing demonstrates the reliability of OC@n&ss Wilson’s use of
futures prices. The PUCO'’s finding that OCC Wig®éilson’s projections are
“fundamentally flawed” simply cannot stand-up ight of the record evidence.

Were there any doubt remaining about the relighaftOCC Witness Wilson’s
use of futures prices, it is put to rest by thenfsacheck” to which OCC Witness
Wilson’s use of futures prices was subject. Tlaaity check is the best one possible —
the “consensus of market participants.”

The PUCO should grant rehearing on Assignment adrBNo. 6.

ASSIGNMENT OF ERROR 7: The PUCOQ'’s Opinion and Orde regarding the

PPA Rider Rate Impact Mechanism was unreasonableTo protect consumers, the
PUCO should modify its Opinion and Order to confirmthat the customer rate
increases through May 31, 2018 are capped at fivegcent of the generation
component of the June 1, 2015 SSO rate plan bilAlso to protect consumers, the
PUCO should modify its Opinion and Order to confirmthat any lost revenue due to
the PPA Rider Rate Impact Mechanism sought to be mvered in a subsequent
quarter is subject to the five percent cap. The POO should also modify its Opinion
and Order to unambiguously confirm, in consumers’ nterest, that AEP Ohio cannot
charge customers for any revenue reduction resultgpfrom the implementation of
the PPA Rider Rate Impact Mechanism after May 31, @18.

The PUCOQO'’s Opinion and Order creates a “rate impeaathanism” that limits

customer rate increases to five percent of an iddat customer’s bill for the remainder

1 Seeid. at p. 3819:4-9.
92 See Redacted Public Version of Hearing Transatigol. XXII, p. 5521:12-19.
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of the ESP period, June 1, 2016 through May 3183®But the PUCO's Order is
unclear in a number of respects regarding this mr@sim, and so OCC seeks rehearing.

Though the Opinion and Order specifies that the impact mechanism’s five
percent cap is on an individual customer-by-custdmasis’* it is not clear whether the
five percent cap applies to five percent of i@l monthly bill or thetotal generation
piece of the bill. Because AEP Ohio’s PPA Ridgrast of its ESP under R.C. 4928.143,
the PPA Rider costs should be capped at five peofeéhe generation costs. The PPA
Rider is associated with the generation servicesgooof the customer’s bill. The PUCO
should modify its Opinion and Order accordingly.

The Opinion and Order goes on to state that “[agwenue reduction resulting
from the implementation of the customer rate impaethanism shall be reflected in the
calculation of the PPA rider’s over/under-recovieayance for recovery in AEP Ohio’s
next quarterly update filing®® This provision could be read to say that any meee
reduction that AEP Ohio does not recover in th&t twwo years of the PPA Rider due to
the rate impact mechanism can simply be recovdtedMay 31, 2018. Such a result
was obviously not the PUCO’s intent, otherwise aid not have described the customer
rate impact mechanism as a “limit” on rate increds@ as a temporary limit on the
timing of rate increases. If AEP Ohio can collest revenue from June 1, 2016 through
May 31, 2018 beginning June 1, 2018, the custoaterimpact mechanism would be no

limit at all. Accordingly, the PUCO should moditg Opinion and Order so that AEP

93 Opinion and Order at 81.
*1d.
*1d. at 82.
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Ohio cannot collect any revenue reduction due ¢éadte impact mechanism after May
31, 2018.

Further, the Opinion and Order is unclear regayavhether reduced revenue
reflected in the next calculation of the PPA Ridawer/under-recovery is also subject to
the rate impact mechanism’s five percent cap. Thi@iOn and Order could be read to
permit, for example, collection of reduced revefroen a given quarter (and, potentially,
accumulation of reduced revenue from multiple qeraitin subsequent quarters without
being subject to the five percent cap. Once agaich a result was obviously not the
PUCO'’s intent, otherwise it would not have desatibi® rate impact mechanism as a
five percent limit on rate impacts. Were AEP Op@mitted to charge customers for
reduced revenue in a given quarter (and accumrddteced revenue over multiple
quarters) without being subject to the five perdenit, there would be no five percent
limit at all. Accordingly, the PUCO should moditg Opinion and Order so that reduced
revenue sought to be included in the calculatiothefPPA Rider’s over/under-recovery
balance for recovery in AEP Ohio’s next quartenpgate filing is subject to the rate
impact mechanism’s five percent cap.

The PUCO should grant rehearing on AssignmentriafrBNo. 7.

ASSIGNMENT OF ERROR 8: The PUCOQ'’s Opinion and Orde is unreasonable
and unlawful because the PUCO misapplied the settieent test (if it could be
applied at all, which it cannot). It did not detemine if the Stipulation, as a package
(if it can be considered one, which it cannot), besiits ratepayers and the public
interest.

The PUCO misapplied the settlement test. The Biijom’s purported
benefits do not benefit customers or the publieredt. The Stipulation is not

necessary to achieve the purported benefits (faiwig fuel diversity, as the
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market is diversifying itself), the purported batseére contingent and may not
come to fruition (future applications may not beayed), and their costs are
unknown (renewable energy provisions). Reducieg#turn on equity and
shortening the PPA’s length (two purported benéfitsxd by the PUCO) are
“benefits” only to the degree that the Stipulatismompared to AEP Ohio’s
application. That is not the standard. Publieriest is.

A. The Stipulation is not necessary, its purportedbenefits are contingent
and may not come to fruition, and their costs are nknown.

The purported benefits that the PUCO includedsraitalysis are not really
“benefits” at all. The Stipulation, and the PPAitdnt subsidizes, is not necessary to
facilitate fuel diversity. Approving the PPAs wdyht best, maintain the status quo that
is currently dominated by coal-fired generatibithe most efficient mechanism to
facilitate fuel diversity is a well-functioning maat — forces that were working well
before this Opinion and Order. Indeed, Carrol Gplnergy, the Middletown Energy
Center, and the Oregon Clean Energy Center, fasildurrently being constructed, are
prime examples of efficient market forces at wirkThe PUCO’s approval of the
Stipulation, and the PPA Rider it authorizes, hatinespublic interest by negatively
impacting such market forces that provide fuel diitg in Ohio and PIM® And in doing
so the PUCO fails to carry out its duty under R1g28.02(l) to protect customers from

market deficiencies and market power.

% OCC's Initial Post-Hearing Brief at 78-79.

" See Hearing Transcript Vol. VIII, p. 2096:6-14 (Carrol County Energy); 2099:12-20 and 2100:21-
25 (Middletown Energy Center); p. 2103:7-18 (Ore@dean Energy Center). Proposed new generation
arose even during the hearing in this matter. Gest 2145:8-19.

% See idat p. 2122:18-21. Conveniently, AEP Ohio did natsider this new generation for purposes of
this proceeding. See idt p. 2139:5-12. Nor, conveniently, did AEP Ohimsider the effects of increased
natural gas production in Ohio on bringing new gatien to Ohio. See idt 2136:6-11 and 2137:22-
2138:1.
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Further, the public interest and customers do raebt from the various and
sundry applications that AEP Ohio has committetiléan the future. The PUCO found
“value for customers in AEP Ohio’s commitment tangrthese proposals before the
[PUCO] for further consideratior?® Unfortunately for Ohioans, no such value exists.
There are scant details on what exactly AEP Ohibimglude in these future
applications. And the PUCO stated explicitly that'recognition of the benefits of the
proposals should not be construed as a predeterarira the outcome of those future
proceedings, which will be decided based uponeherd in each casé® So a real
possibility exists that these future applicationk @ther result in (1) increased rates for
consumers if approved or (2) a waste of substaptiblic, company, and third-party
resources on analyzing and litigating these filifigse PUCO ultimately rejects them.
Customers and the public interest are harmed umateroutcomes.

The Stipulation “provides for a commitment to proe600 MW of wind capacity
and 400 MW of solar capacity® No analysis or estimate of costs was done toaupp
this portion of the Stipulation. The PUCO has a8a#ly given AEP Ohio a blank check
that will be drawn from Ohioans’ pockets with nabét to them.

B. Reducing the return on equity and shortening thd®PA’s length are

“benefits” only to the degree that the stipulationis compared to AEP
Ohio’'s Amended Application. That is not the standed. The standard

is whether the Stipulation, standing on its own, heefits customers
and the public interest.

The PUCOQO’s Opinion and Order identifies certaingauted benefits by

erroneously comparing the Stipulation to AEP Ohisended Application.

% Opinion and Order at 84.
100 Id
%11d. at 83.
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Specifically, the PUCO noted that, compared to AB#o’'s Amended Application, “the
stipulation reduces the ROE for the affiliate PP&ni an initial variable rate of 11.24
percent (with a range up to 15.9 percent) to aifik@.38 percent, resulting in savings of
$86 million, and shortens the term of the PPA tpragpimately 8 years'®? That the
Stipulation is more “beneficial” than the Amendegdpiication is not the standard. This
is wrong. The standard is whether the Stipulasortself, beneficial to customers and
the public interest®®

The PUCO should grant rehearing on Assignment adrBNo. 8.

ASSIGNMENT OF ERROR 9: The PUCO evaluated whethethe Stipulation
benefits customers and the public interest based dhe factors discussed in the
Opinion and Order in AEP Ohio’s ESP lll case. Thatwas unlawful because the
ESP IIl Opinion and Order was not a final appealabk order and treating it as such
deprives parties of their due process and appealghts.

In its Opinion and Order here, the PUCO reliedterOpinion and Order from
AEP Ohio’s recent electric security plan cd$éor authority to establish the PPA Rider
and the factors under which the rider will be ea#d® Such reliance is unlawful. The
Ohio Supreme Court has previously stated its greatern with administrative agencies

wielding power in the absence of procedural intgghat satisfies due process

10214, at 84.

103|f the PUCO considers “benefits” that arise froomparing the Stipulation to the Amended Application

then it must also consider the flip-side of the samin — harm that would result from the same
comparison. OCC showed at hearing and in its bttt the Stipulation harms consumers. See, e.g.,
Initial Post-Hearing Brief at 59-69. The PUCO neé&allook no further than the testimony of AEP Ohio
Witness Allen for confirmation. See Direct Testimyaf William A. Allen (AEP Ohio Ex. 52) (filed
December 14, 2015 at 14 (cost to typical resideatistomer using 1,000 kWh per month will be a $.62
charge). The PUCO did not make this analysis.

104 Case No. 13-2385-EL-SSO (“ESP III").

195 see generally Opinion and Order.
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requirements*® The PUCO's prior orders do not support its actimtluded in the
Order in this proceeding.

There is no final order in ESP lll. Parties, irdihg OCC, have filed applications
for rehearing and those applications have not Babstantively ruled upon. The PUCO
should therefore reconsider its reliance on the ESPpinion and Order. It cannot rely
on the ESP Ill Opinion and Order until it is a fia@pealable order and represents
something more than an "interim” order that doessraflect the "ultimate” opinion of the
PUCO’

The PUCO itself has acknowledged that there igmad &ppealable order in ESP
Il and that the matter is still pending at the FQIE® The ESP Il order is not legal
precedent. Relying on it deprives parties of tagjpeal rights and due procéeSs.

In fact, the PUCO has skirted Supreme Court rea€its Opinion and Order in
ESP 1l by continually delaying issuing a final eating entry. OCC and other parties in
ESP Il filed applications for rehearing, pointiagt errors and asking the PUCO to grant
rehearing on many issues relating to the PPA Riddthe PUCO granted OCC'’s (and

others’) applications for rehearing to allow mared to consider the issues raised in the

106 SeeState ex rel. Ormet Corp. v. Industrial Com. of@Bi# Ohio St. 3d 102, 103 (1990) (quotations and
citation omitted).

197 See PUCO’s Motion to Dismiss in Supreme Court Gase2015-1225 at 4, 6

1981 the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form &lectric Security PlarSup. Ct. 2015-1225, Motion to
Dismiss at 3.

109 seeAtkinson v. Grumman Ohio Cor87 Ohio St. 3d 80, syllabus para. 1 (1988) (“fitet to file an appeal,
as it is defined in the Appellate Rules, is a priypiaterest and a litigant may not be deprivethaf interest
without due process of law.”).

HOESP |11, OCC Application for Rehearing (March 2@18); IEU, OPAE, APJM, IGS, OMAEG, Constellation,
Environmental Advocates, and RESA ApplicationsRehearing (March 27, 2015).
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applications:*' Later, the PUCO issued a Second Entry on Relarid stated that it
“will defer ruling on the assignments of error telkto the PPA at this timé* It further
stated:
Given that R.C. 4903.10 and 4903.11 permit anyygdarfile an
application for rehearing of any order and appealdrder of the
Commission within 60 days, no party’s right to aglpaill be

adversely affected by our decision to defer rubnghese
assignments of errdt?

OCC and other parties then applied for rehearing@PUCO’s Second Entry on
Rehearing and the PUCO, again, in its Third EntryRehearing, granted rehearing to
allow further consideration on the matter raisethimapplications for rehearinyf’

IEU Ohio, OCC, and ELPC (jointly with OEC and ECi¢d appeals at the Ohio
Supreme Court® In response, the PUCO filed a motion to dismissappeals. It
asserted: “[N]o order has been issued on thosecapiphs [for rehearing]. Thus, the
matter is still pending at the Commissidn®The Ohio Supreme Court dismissed all
three appeals.

Since the Third Entry on Rehearing, no subsequany bas been issued to
resolve the pending issues on rehearing. The Ph#3Qlone exactly what it said that it
would not do — adversely affect, by it decisiondgder ruling), parties’ rights to

appeaf'’’ It is improper to rely on the ESP Ill Opinion aBdder as legal precedent. The

1114, at Entry on Rehearing (April 22, 2015).

1214, at Second Entry on Rehearing at 1 10 (May2a85).

113 Id

141d. Third Entry on Rehearing (July 22, 2015).

151d. at IEU-Ohio, OCC, and ELPC Notices of App&#it. 27, 2016).

181 the Matter of the Application of Ohio Power Camnyp for Authority to Establish a Standard ServidteO
Pursuant to 4928.143, Revised Code in the Form @lectric Security PlarSup. Ct. 2015-1225, Mation to
Dismiss at 4 (Sept. 4, 2015).

H17ESP |11, Second Entry on Rehearing at § 10 (May2285).
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PUCO cannot simply treat its prior orders as prenedhere, as here, it knows that
adverse parties have been denied their due pragéss to challenge them.

The PUCO should grant rehearing on Assignment adrBNo. 9.

ASSIGNMENT OF ERROR 10: The PUCO'’s decision that AP Ohio met its
burden under the factors discussed in the ESP 1l @inion and Order is
unreasonable as against the manifest weight of tlevidence.

The PUCOQO'’s analysis of the four factors establisineESP 11l is scant. It
consists almost entirely of what AEP Ohio’s testipéreflects” or “addressed-*® It
does not evaluate, let alone meaningfully evaluaevidentiary record. As but one
example, the PUCO says that AEP Ohio’s testimogflécts” a financial neet!? In
arriving at that statement, it did not evaluateftiet that AEP’s assets increased in value
by $3 billion from 2014 through 2031% or that AEP has consistently represented that its
generation fleet, including the PPA Units, is costpetitive and well-positioned to
compete in the competitive markét. Further, although the PUCO in its ESP Il Opinion
and Order invited parties to suggest other fadtwasit should considéf? it did not
consideranyof the factors necessary for consumer protectiggested by OCC heré®
The Opinion and Order is unreasonable as agd&iasnanifest weight of the
evidence, violating R.C. 4903.09. Rehearing shbeldranted on Assignment of Error

No. 10.

118 Opinion and Order at 86-87.

193ee id. at 86.

120 gee, e.g., Hearing Transcript at Vol. |, p. 196:1-

121 See OCC Exs. 3, 5-7 (admitted at Hearing Trarts¢dp I, p. 365).
122 5ee ESP Il Opinion and Order at 25.

123 5ee Opinion and Order.
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ASSIGNMENT OF ERROR 11: The PUCOQ'’s Opinion and Orcer is unreasonable
and should be modified so that charges under the PPRider are subject to refund.

A. In light of the pending FERC case and potentiatule changes, the
public interest and fundamental fairness necessitatthat the PPA
Rider be subject to refund.

The PUCO is well aware that FERC will review thefiainess of the PPA
underlying the PPA Ridéf? It is also well aware that PJM and FERC may askitee
threat posed by the PPA Rider through market raésges?® Regarding the former,
FERC made clear that “no sales may be made wigleotso the Affiliate PPA unless
and until [FERC] approves the [PPA3® Accordingly, no charges can be passed onto
consumers through the PPA Rid&r.Regarding the latter, a change in the markesrule
could, in the words of Stipulation-signer Ohio EmeGroup, “dramatically raise the
level of costs collected [from customers] throulgh PPA Rider*?® That is why the
PUCO expressly reserved the right to reevaluat® i Rider if the market rules
change-®®

With notice of potentially fundamental change te #mvironment in which AEP

Ohio would charge customers under the PPA Ridel baécause it has passed on

124 5ee, e.g., Opinion and Order at 182kctric Power Supply Association, et al. v. AER&ation Resources,
Inc., et. al Docket No. EL16-33-000 Order Granting Complakgril 27, 2016).

125 See Opinion and Order at 60; 90.

126 seeElectric Power Supply Association, et al. v. AER&ation Resources, Inc., et, Blocket No. EL16-33-
000 Order Granting Complaint at 19, n. 85 (April 2016).

127 Because a lawful PPA is a condition precedeni®® ®hio’s PPA Rider proposal, and there is no [BRIRA,
this case should be dismissed.

128 Ohio Energy Group Post-Hearing Brief at 20.
129 5ee Opinion and Order at 90.
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opportunities to wait and see if (and how) suchnges play out*’ the PUCO should
make the PPA Rider subject to refund in the publierest and fundamental fairness.

The PUCO has, in the past, ordered utility ratdsetgubject to refund, and the
Ohio Supreme Court has approved such measureld8B) for example, the PUCO
determined that a portion of the allowance relae@Golumbus & Southern Ohio Electric
Company’s construction work in progress for the @ien plant would be collected
subject to refund to customers. After the PUCO’s action was upheld on appéathe
PUCO ordered the utility to refund approximatelySrhillion to its customer§®® The
PUCO ordered the collection to be subject to refanarder to protect customers in the
event of a later decision that the utility was eoting more from customers than
warranted by law, rule, or reason.

A more recent example of the PUCO collecting ratdgect to refund was in the
proceeding concerning the Ohio Supreme Court’s nehod AEP Ohio’s first electric
security plan (“AEP ESP I"). In the AEP ESP | Apphehe Court determined that the
provider of last resort (“POLR”) rates approvedhe AEP ESP | Order were not
supported by record evidence, and remanded that testhe PUCO for further
consideratiort®* After the Court remanded the POLR issue (anetivronmental

carrying charges) to the PUCO, OCC and others stgde¢hat the PUCO either stay the

130 5eg, e.g., Motion to Stay of OCC, Ohio Manufacgirkssociation Energy Group, and Appalachian Peace
and Justice Network.

311n re Columbus & Southern Ohio Electric C€ase No. 81-1058-EL-AIR, Entry (November 17, 1982
132 Columbus & Southern Ohio Electric Co. v. Pub. UEibmm, 10 Ohio St.3d 12 (1984).

1331n the Matter of the Application of Columbus & Swern Ohio Electric Company for Authority to
Amend and Increase Certain of Its Rates and Chali@eslectric Service, Amend Certain Terms and
Conditions of Service and Revise its Depreciatioordal Rates and Resery&3ase No. 81-1058-EL-AIR,
Order on Rehearing (May 1, 1984).

341n re Application of Columbus S. Power 28 Ohio St. 3d 512, 518 (2011).
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collections of the POLR charge or collect the chasabject to refunt®> Though the
PUCO first directed AEP Ohio to remove the ratesnftariffs;*° it subsequently ordered
the charges collected subject to refdird.

The PUCO should protect consumers in this procgea require that any
collections under the PPA Rider be collected suligecefund.

B. Questions surrounding the PUCO’s jurisdiction man that the PPA
Rider should be subject to refund.

The PUCO is well-aware that its jurisdiction regjag the PPA Rider has been
repeatedly called into questidff. It has refused to decide the jurisdictional gioest™®
If a court of competent jurisdiction finds that tAREICO had no jurisdiction to authorize
the PPA Rider, customers should be refunded anyeynthvat they were charged under
the PPA Ridel*® The public interest should not be sacrificed lyweing AEP Ohio to
charge customers under a rider that the PUCO ditianee jurisdiction to authorize in the
first place. This is particularly so because thEC® has declined to address the
jurisdictional issue.

The PUCO should grant rehearing on Assignment adrBMo. 11.

1351n the Matter of the Application of Columbus Soritieower Company for Approval of an Electric Sefyuri
Plan; an Amendment to its Corporate Separation Pdaal the Sale or Transfer of Certain Generatingehs
Case No. 08-917-EL-SSO, Motion (April 26, 2012).

1361d., Entry (May 4, 2012).

1371d., Entry (May 25, 2012).

138 See, e.g., Opinion and Order at 102-03.
139 5ee, e.g., id.

140The United States Supreme Court’s decisidAlighes v. Talen Energy Marketjr@ase No. 14-614 Slip Op.,
finding similar state programs preempted, and FERIEtision irElectric Power Supply Associatian which
FERC expressed grave concern with AEP Ohio’s padjsosffect on wholesale markets, makes it neamtiain
that AEP Ohio’s proposal will not pass muster uridderal law.
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ASSIGNMENT OF ERROR 12: The PUCOQ'’s Opinion and Orcer is unreasonable
and unlawful regarding PUCO oversight of bilateralcontracts. The PUCO has no
jurisdiction to review bilateral contracts betweenit and its affiliates. Further, the
PUCO should modify its Opinion and Order so that ary bilateral contract (not just
bilateral contracts between AEP Ohio and its affilates, if the PUCO attempts to
assert jurisdiction over such contracts) involvinghe PPA Units are subject to
stringent PUCO review. Such modification is neceasy to protect consumers.

R.C. 4928.02(H) provides that Ohio’s state poleya “[e]nsure effective
competition in the provision of retail electric gee by avoiding anticompetitive
subsidies flowing from a noncompetitive retail étecservice to a competitive retail
electric service or to a product or service othantretail electric service, and vice versa.

.7 R.C. 4928.02(l) establishes that, as aenalf state policy, the PUCO must ensure
customers are protected from market deficienciesnaarket power.

The PPA Rider incents AEP Ohio to breach thesetssby entering into
bilateral contracts with an affiliate to give théilmte a competitive advantadé® For
example, if capacity does not clear in any PIJMiancAEP Ohio could seek to sell it at
below-market prices to an affiliate through a latat contract. Such a transaction would
violate Ohio’s prohibition on anticompetitive suthigs identified in R.C. 4928.02(H).
And it would likely create market deficiencies.

The PUCO unreasonably and unlawfully found thags imposed safeguards in
the annual prudency review process to protect agaitticompetitive subsidiés’ (The
PUCO did not address its duties to protect aganasket deficiencies and market

power.) The PUCO stated that any bilateral cotdrbetween AEP Ohio and an affiliate

141 See, e.g., Opinion and Order at 89.

142 5eeid.
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will be stringently reviewed, and no presumptiomanagement prudence will be
assumed in a bilateral sale to an affilitte.

The PUCO's decision is unreasonable and unlawfcdbge it does not have
authority to review bilateral contracts between ABIo and its affiliates. The PUCO
only has authority to review bilateral contractsdmen a utility and an end-user. Under
the Federal Power Act, FERC has exclusive authtwitggulate “the sale of electric
energy at wholesale in interstate commeré¢éA wholesale sale is defined as a “sale of
electric energy to any person for resdf€. The Federal Power Act assigns to FERC
responsibility for ensuring that “[a]ll rates andacges made, demanded, or received by
any public utility for or in connection with theatismission or sale of electric energy
subject to the jurisdiction of the Commission...sheljust and reasonabl¥'® States
have sole jurisdiction to regulate “any other sataest notable, any retail sale—of
electricity.”*’ That is, Ohio has the authority to review a casitteetween a utility and
an end-user (i.e., retail sale), but it does netlauthority to review a contract between a
utility and a non-end-user (e.g., an AEP Ohio itffd). Therefore, the PUCO
unreasonably and unlawfully determined that it ddfeguard against anticompetitive
bilateral contracts between AEP Ohio and an aféillay reviewing the bilateral contracts.
And the PUCO did not address how it could safegaasomers from market

deficiencies and market power.

3 35eeid.

14416 U.S.C. § 824(b)(1).
1516 U.S.C. § 824(d).
14616 U.S.C. § 824d(a).
14716 U.S.C. § 824(h).
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The concern that AEP Ohio may cut sweetheart dealsnsumers’ detriment
extends not only to deals with its affiliates (owdrich the PUCO has no jurisdiction).
The concern also applies to deals between AEP @tdceend-users. Accordingly, the
PUCO should modify its Opinion and Order to makpliex that any deal between AEP
Ohio and end-users involving the PPA Units willdudject to stringent PUCO review.

The PUCO should grant rehearing on Assignment adrBNo. 12.

ASSIGNMENT OF ERROR 13: The PUCOQ'’s Opinion and Orcer is unreasonable
because it deprives consumers of the benefits ofpaity performance bonuses. The
PUCO should modify its Opinion and Order so that cstomers get the benefit of
capacity performance bonuses.

The PUCO modified the Stipulation to “ensure th&PAOhio, rather than
ratepayers, will bear the burden of any CapacitydP@mance penalties” and instructed
AEP Ohio “not to seek to recover, through the PRlarr any costs associated with
Capacity Performance penalti€é® The PUCO then went a step further and modified
the Stipulation so that “all Capacity Performanoadses will be retained by AEP
Ohio.”*® Although OCC agrees that AEP Ohio should beap#ralties under PIM’s

Capacity Performance rules, it seeks rehearinged ®hio retaining any bonuses.

148 Opinion and Order at 87-88.
149 Opinion and Order at 88.
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PJM revised the rules for its forward capacity netdfter the polar vortex in
January of 2014. The new Capacity Performance méhsded a “pay for performance”
requirement that provides an opportunity to eantis” capacity payments in return for
investment in modernizing a generating unit's emept or adapting it to a different fuel
type. Such bonuses would be paid by generating thmat were “penalized” for under or
nonperformance when called upon.

The PUCO was correct in requiring AEP Ohio to kseay capacity performance
penalties. AEP Ohio is best situated to avoid festalties by investing its capacity
performance revenues to maintain and upgrade ftsrggon and operate it reliably.
This same logic shows that the PUCO has erredowigg AEP Ohio to keep any
capacity performance bonuses. PJM instituted dmei® payments as a reward to
generation that exceeds its performance commitnidsuse the unit owner managed
the risk of nonperformance through investmenthiengeneration.

Here, however, AEP Ohio bears absolutely no risknfmaking investments in
the PPA Units. Risk is placed squarely on the kleya of consumers. By passing these
costs through to consumers via the PPA Rider, ABP @3 guaranteed full recovery of
the costs of such investmeiatisd a return on equity. Consumers should be entitded
any bonus payments because they are footing th®bdnd bearing the risk of all
generation investments that would result in ovefggmance under PJM’s capacity
performance rules.

Additionally, under the PUCOQO’s current capacity bsipenalty requirements for
PPA Units, AEP Ohio could be incented not to clBPPA Units to hedge against the

possibility of being charged capacity penaltiesdtirer old and potentially unreliable
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PPA Units that clear the base residual auctiondddthis scenario, the non-clearing PPA
Units would produce less revenue to offset costsistomers. But AEP Ohio would be
able to retain any additional revenues for capdmityuses paid during shortage periods
for these same non-clearing units. This potestiahario is unfair and will harm
consumers. To protect consumers by maximizing Ri®Anues, the PPA Units should
be required to clear as a price-taker in PJM’s ahBRA capacity auctions. If aruleis
adopted by FERC that prohibits any of the PPA Ulnds clearing, the PUCO should
remove such units from the PPA Rider. The PUCO Ishgitant rehearing on Assignment
of Error No. 13.

ASSIGNMENT OF ERROR 14: The PUCOQ'’s Opinion and Orcer is unreasonable,
unlawful, and contrary to important regulatory prin ciples and practices because the

ESP statute, R.C. 4928.143, does not authorize tReA Rider. The PPA Rider will
not stabilize or provide certainty regarding retail electric service.

The PUCO found in its Opinion and Order that & bathority under state law to
approve the PPA Rider because, allegedly, it isantial limitation on customer
shopping and has the effect of stabilizing or plowg certainty regarding retail electric
service™™® The PUCO should reconsider this finding becausz B928.143(B)(2)(d)’s
plain text does not allow for a “financial hedgd=urther, the PPA Rider will not have
the effect of stabilizing or providing certaintygegding retail electric service.

A. R.C. 4928.143 does not authorize the PPA Rider.

R.C. 4928.143(B)(2)(d) allows for an ESP to incltelens, conditions, or charges
relating to “limitations on customer shopping[.]hd statute does not permit a “financial”

limitation on customer shopping.

150 Opinion and Order at 94.
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The Ohio Revised Code, PUCO precedent, and OhicewgCourt precedent
are replete with references that use the term ‘gingp synonymously with the word
“switching.”>* Common usage dictates that the term “customermhgprefers to
customers who physically “switch” to marketét$. The PUCO’s initial determination
that the PPA Rider is a limitation on customer ghiog requires it to read the word
“financially” into the statute.

Recently addressing the rules of statutory constmuén PUCO proceedings, the
Ohio Supreme Court said that it must rely on threcHje language in the statute and must
give effect to those words:

When interpreting a statute, a court must firsinexa the plain
language of the statute to determine legislatitenin Cleveland
Mobile Radio Sales, Inc. v. Verizon Wireleks3 Ohio St.3d 394,
2007-Ohio-2203, 865 N.E.2d 1275, § 12. The cowtrgive
effect to the words usethaking neither additions nor deletions
from the words chosen by the General Assembly. Id. See, also,
Columbia Gas Transm. Corp. v. Leyirl7 Ohio St.3d 122, 2008-
Ohio-511, 882 N.E.2d 400, 1 19. Certainly, hadGemeral
Assembly intended to require that electric disttidou utilities
prove that carrying costs were “necessary” befoey tould be
recovered, it would have chosen words to that etféc

The PUCOQO'’s addition of the word “financial” to ts&atute contravenes the
statute’s text and plain meaning. The proper imetgtion of the phrase “limitation on
customer shopping” is that an ESP may include gigiom relating to limitations on

customers switching to a marketer. And since raticial limitation on customer

11 5ee, e.g., R.C. 4928.40(A)(I);Re Ohio Consumers’ Counsid9 Ohio St.3d 328 (2008j Re Elyria
Foundry, 114 Ohio St.3d 305 (2007).

1%25ee R.C. 1.42 (“Words and phrases shall be rezmhiext and construed according to the rulesarhgrar
and common usage.”)

1531n Re Columbus S. Powdr38 Ohio St.3d 448, 454 (2014) (italics added).
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shopping” is not a term expressly included in teens listed in R.C. 4928.143(B)(2)(d),
it cannot be included in an electric security plah.

B. The PPA Rider does not have the effect of stalding or providing
certainty regarding retail electric service.

The PPA Rider will not have the effect of stabiigior providing certainty
regarding retail electric service. As OCC expldineits Initial Post-Hearing Brief, the
PPA Rider is subject to numerous adjustments aredups->> AEP Ohio did no
guantitative analysis to determine the monetaryevalf the alleged benefits of
smoothing the volatility (assuming the PPAs actuediuld smooth out and not
exacerbate volatility}>®* AEP Ohio cannot even point to any informationtia tecord
showing that AEP Ohio’s SSO customers have expeginetail rate volatility>’ In
fact, given all the forecasts, true-ups, over amdien collection adjustments and
yearly/quarterly reconciliations, it is more likdlyat AEP Ohio’s PPA Rider proposal
158

will increaserate volatility:

Rehearing should be granted on Assignment of BNoorl4.

134 See, e.gln re Columbus S. Power Cd.28 Ohio St.3d 512 (2011).
135 OCC Initial Post-Hearing Brief at 21.
1%6 See Hearing Transcript at Vol. |, p. 103:11-15.

157 See id at Vol. VII, p. 1957:24-1958:21. And théGO itself has found that staggering and laddéririge
SSO already provide a significant hedge againstility. In the Matter of the Application of Ohio Power
Company for Authority to Establish a Standard Ser@ffer Pursuant to 4928.143, Revised Code, ifrdine of
an Electric Security PlarCase No. 13-2385-EL-SSO, Opinion and Order &&bruary 25, 2015).

158 OCC Initial Post-Hearing Brief at 21.
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ASSIGNMENT OF ERROR 15: The PUCOQ'’s Opinion and Orcer is unlawful
because, contrary to R.C. 4928.38 and important regatory principles and practice,
the PPA Rider allows AEP Ohio to collect untimely tansition costs. That harms
consumers.

The PUCO determined in its Opinion and Order thatPPA Rider does not
allow AEP Ohio to collect untimely transition rewers>° Based on recent Ohio
Supreme Court precedent, the PUCO should recontfidedetermination and find that
the PPA Rider does, in fact, allow AEP Ohio to edlluntimely transition revenues.

The Ohio Supreme Court explained just recently tRat. 4928.38 bars the
commission from authorizing the ‘receipt of traimitrevenues or any equivalent
revenues’ after December 31, 201%" It therefore found that the PUCO erred in
approving AEP Ohio’s Retail Rate Stability Ridét. That unlawful rider is
indistinguishable from the PPA Rider. As the relcevidence here shows, the PPA Rider
allows AEP Ohio to collect untimely transition renes'®

The PUCOQ'’s ESP Il Opinion and Order, and the @pirand Order here,
confirm this. One of the four factors establisivethe ESP Il Opinion and Order under
which AEP Ohio’s PPA Rider proposal would be evtddas the PPA Units’ financial
need'®® AEP Ohio, including its President, acknowledgeat it needed to charge

customers under the PPA Rider because the PPA tinitd otherwise close their doors

159 Opinion and Order at 102.

1801n re Application of Columbus Southern Power Comymnd Ohio Power Company for Authority to Estéblis
a Standard Service Offer Under R.C. 4928.143 ir-thven of an Electric Security Pla®h. S. Ct. 2016-1608,
Slip Opinion at 1 18 (April 21, 2016).

161 Id.

162 See generally Direct Testimony of Kenneth R. RG82C Ex. 11) filed September 11, 2015. That th€@uU
ignored Dr. Rose’s testimony demonstrates the saredleness of its Opinion and Order. Such remadince
from a drafter of S.B. 3surely would have inforntieel PUCO’s consideration of the degree to whichPiha
Rider allows AEP Ohio to collect untimely trangiticevenues.

183 ESP 111 Opinion and Order at 25.
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“prematurely.*®* In the Opinion and Order here, the PUCO expliditlind “that near-
term capacity market revenues are not sufficiestufgport necessary capital investment,
even with the revenue uplift from recent Capacieyférmance auctions, and have
increased the risk of premature retirement of tA& Bnits.®> The PPA Units cannot
compete in the market and the PPA Rider is neanlkddp them afloat. That is the very
essence of transition revenues.

The PPA Rider allows AEP Ohio to collect transitrenenues. R.C. 4928.38
“bars the ‘receipt of transition revenugsany equivalent revenuéy an electric
utility”” *°® The PUCO should reconsider its holding that th& RRler constitutes a rate
stability charge and recognize it for what it idjigh is an unlawful transition charge that
is not permitted under Ohio law.

Rehearing should be granted on Assignment of BNoorl5.
ASSIGNMENT OF ERROR 16: The PUCOQ'’s Opinion and Orcer is unlawful
because, contrary to R.C. 4928.143 and important gailatory principles and

practice, the PUCO found that AEP Ohio’s ESP passake MRO v. ESP test. The
ESP is not more favorable in the aggregate than th&RO.

The PUCO concluded in its Opinion and Order thatNMIRO v. ESP test is
passed her®’ It did so unreasonably and unlawfully becaustdtot adequately
consider OCC Witness Wilson’s cost projectionscolisidered qualitative benefits, not

just quantitative benefits. And it did not accotmtthe substantial number of proposals

184 See, e.g., Direct Testimony of Pablo Vegas (AER @k. 1) filed May 15, 2015 at 13-14; Direct Testiny
of Toby Thomas (AEP Ohio Ex. 5) filed May 15, 2Git3 1.

185 Opinion and Order at 86.

1% re Application of Columbus Southern Power Coryrard Ohio Power Company for Authority to Establish
a Standard Service Offer Under R.C. 4928.143 ir-thven of an Electric Security Pla®h. S. Ct. 2016-1608,
Slip Opinion at 1 25 (April 21, 2016) (italics inginal).

187 Opinion and Order at 105.

44



subject to future filings, the costs of which arkmiown. The PUCO should reconsider
its conclusion and find that the MRO v. ESP tesailed here.

A. OCC Witness Wilson’s cost projections should beonsidered in the
MRO v. ESP analysis.

The PUCO considered only AEP Ohio’s PPA Rider gosjections-®® As
described above, OCC Witness Wilson’s cost prajestiare reliable and should be
considered® At a cost of $1.9 billion over the PPA Rider terand $580 million over
the current ESP term, AEP Ohio’s proposal cleailsfthe MRO v. ESP teSf0 It
should therefore be rejected.

B. The PUCO considered qualitative and quantitativebenefits in

applying the MRO v. ESP test. It should only consier quantitative
benefits.

In finding that the MRO v. ESP test is passed RO considered purported
qualitative benefitd’* It should not have done so. Instead, it shonlgt bave
considered quantitative benefits.

If an electric utility chooses to provide a startaffer through an ESP, the
PUCO may approve the ESP only if it finds thasitrore favorable in the aggregate for
customers than a market-rate offér.The expected price of the SSO generation under an
ESP is compared to the expected price under a taaaiaoffer. This requires a

comparison to determine which is better for custeme

1881d.; see also id. at 80 (“the Commission finds$ &&P Ohio’s PPA rider analysis is reliable andutide used
to determine an estimate of the rider’s net impact.

189 See Assignment of Error 6, supra.

170 see OCC's Initial Post-Hearing Brief at 67-68; B30
"1 Opinion and Order at 105.

172R.C. 4928.143(C)(1).
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R.C. 4928.143(C)(1) requires the comparison to bdemon an “aggregate” basis.
That means that the comparison must consider tiadrderms and conditions” of the
ESP plan. The PUCO has determined that such pomgsnay include quantifiable non-
price benefits and qualitative benefits. Partiegehzhallenged the PUCOQO'’s authority to
apply the ESP vs. MRO test using qualitative factor

The outcome of the MRO v. ESP test should be detexhusing quantitative
factors, not qualitative factors. Qualitative fasstare manipulated to reduce or cancel
out a more objective quantitative analysis. Theo®Bupreme Court has limited the items
that can be included in an ESP to those expressfdlin R.C. 4928.143(B), and the
Court subsequently found that each of those iteere Vicategories of cost recovery.”
The categories of cost recovery do not includeitatale factors:’®

C. A substantial number of the proposals in the Stiulation are subject to

future filings. Their costs are unknown. The PUCCcannot conclude

that the MRO v. ESP test is passed when the costispoposals are
unknown.

The PUCO initially concluded that the ESP v. MR®assed when the
Stipulation’s quantitative and qualitative beneéite considered and because, “as a
matter of basic addition,” there is a net benefihén the net positive benefit of the PPA
rider proposal is combined with the existing netipee results of the EPS/MRO test
conducted by the Commission on the ESP 3 Ca$€[.’The PUCO should reconsider
this conclusion because it did not consider, areltdltAEP Ohio’s lack of evidence,

could not have considered, the cost of the myrraggsals subject to future filings

"% See S. Ct. 2013-513.
174 Opinion and Order at 105.
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whose costs are unknowfT. The PUCO should not find the ESP v. MRO test @ass
under such circumstances.

Rehearing should be granted on Assignment of Etcorl6.
ASSIGNMENT OF ERROR 17: The PUCOQ'’s Opinion and Orcer is unreasonable

and unlawful because it found that AEP Ohio’s custmers after implementation of
the PPA Rider are not captive.

To protect against affiliate abuse, FERC'’s regatatiexpressly provide that “no
wholesale sale of electric energy or capacity naynlade between a franchised public
utility with captive customers and a market-regedepower sales affiliate without first
receiving Commission authorization for the tranmactinder section 205 of the Federal
Power Act.”’® For purposes of these restrictions, “captive austs mean any wholesale
or retail electric energy customers served by ach&ed public utility under cost-based
regulation.*”” FERC has held that a franchised public utilitysloet have captive retail
customers if all of the utilities’ retail customérave retail choice, and by virtue of that
choice, can purchase their power at market-baged filmm competitive electric retalil
suppliers:"® FERC has long recognized that, absent such chaiggwer marketer
could sell power to its affiliated franchised phlitility at an above market price, and

that affiliated utility could then pass those cdbt®ugh to its captive customers?

175 See OCC’s Initial Post-Hearing Brief at 32-36; Q&CReply Brief at 35-37.
17618 C.F.R. § 35.39(b) (2015).
17718 C.F.R. § 35.36(a)(6) (2015).

178 SeeAmendments to Market-Based Rate Tariffs WaivinlipfgfRestrictions in OhioDocket Nos. ER09-134-
000, et al. (filed Oct. 24, 2008), accepteigstEnergy Solutions Corpl25 FERC ] 61,356 (2008), on reh’'g, 128
FERC 1 61,119 (2009).

19 llinova Power Mktg., Inc.88 FERC 31,268 at n.280 (1999).
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The PUCO unreasonably and unlawfully found that AB#o’s shopping and
SSO customers are not captiie.FERC has recently found that AEP Ohio’s customers
are captive®®

The PPA Rider and associated PPA would elimindgel iehoice in relation to
AEP Ohio’s purchases of energy from its affiliatERGR. Customers will have no
ability to choose not to bear the costs that AER@Ill incur under the PPA. All
customers, regardless of whether they take elesgrvice from AEP Ohio or have opted
to take service from a competitive retail elecsupplier, will be subject to the non-
bypassable PPA Rider charges. Therefore, the cessoane captive because Ohio’s
retail choice landscape does not allow them tocatloe PPA Rider charges.

Additionally, the PPA Rider and associated PPAaareturn to cost-based
regulation, which is squarely within the definitiohcaptive customers. PPA Rider
charges will be cost-based in that they will reprgéghe net cost of the affiliate purchases
— the difference between what AEP Ohio pays itéiatt#, AEPGR, and what AEP Ohio
receives in the PJM markets. The PPA will also @@\ AEPGR a set rate of return that
is guaranteed by AEP Ohio’s customers regardlebswfuneconomic the power plants
may become. Consequently, AEP Ohio’s customersaptve because, where costs of
the PPA are concerned, they will be “served byaadhised public utility under cost-

based regulatiort® just as they were before retail choice.

180 See Opinion and Order at 95.
181 SeeElectric Power Supply AssociatioBocket No. EL16-33-000 Order Granting Complafr2G
18218 C.F.R. 36.36(a)(6) (2015).
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It is unreasonable and unlawful for the PUCO teeduatne that AEP Ohio
customers are not captive for purposed of the PRI&rRRehearing should be granted on

Assignment of Error No. 17.

ASSIGNMENT OF ERROR 18: The PUCQO’s Opinion and Orde is unreasonable
and unlawful because the Stipulation’s provision fo900 MW of wind and solar
renewable generation resources is contrary to theyblic interest and governing law.

The Stipulation calls for developing at least 90@/Mf wind and solar renewable
generation capacity — at customers’ expefis&he PUCO found that the renewable
provision benefits the public interesf.

But the General Assembly determined long ago tiapublic will benefit from
market pricing for their electric generation see/it’ Further, the General Assembly
determined that the public will benefit from freegithe renewable mandat&. The
Stipulation runs counter to each of these deciswade by the General Assembly. The
PUCQO'’s decision approving it is therefore unreabteand unlawful.

Additionally, the only information known about bdithg these plants is that AEP
Ohio will file future applications with the PUCO pass the costs on to customers
through the PPA Ridéf’ The public benefit claimed by constructing thessewable
units is that they allegedly will create permarmainufacturing jobs in Appalachian

Ohiol® But OCC Witness Dormady pointed out that ondarsostallations are put in

183 See Stipulation at 30-32.

184 See, e.g., Opinion and Order at 82.

%5 See S.B. 3.

'8¢ See S.B. 310.

187 See Direct Testimony of Dr. Noah Dormady (OCC3¥B).filed December 28, 2015 at 17.
¥ seeid. at 17.
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place, only operational and maintenance stafflalheeded — not permanent
manufacturing job$®® Further, there is no guarantee that the solapaagt will be
purchased from Ohio manufacturers because thamneeimational pressure, particularly
from China, in developing the solar panel mafR&tThe purported public benefits of
these plants are counter to the record evidence.

AEP Ohio’s efforts here — attempting to bring reable energy that others would
pay for to Ohioans through an ESP application -etfailed in the past. In AEP Ohio’s
ESP Il case, it proposed the $20,000,000 TurnirigtRolar project’® In a subsequent
proceeding, the PUCO rejected a stipulation betwde Ohio and Staff, stating:
“[T]here is no basis upon which we can find tha Thurning Point provision of the
stipulation benefits AEP Ohio’s ratepayet®”” The PUCO should once again reject AEP
Ohio’s wind and solar proposal in this proceeding.

The PUCO should grant rehearing.

ASSIGNMENT OF ERROR 19: The PUCOQ'’s Opinion and Orde is unreasonable
and unlawful because it approves the “Competitionricentive Rider,” which
facilitates an anticompetitive price increase of th SSO and marketer’s rates in
violation of R.C. 4928.02(A).

The PUCO approved a “Competition Incentive Ridé€IR”) that was added at
the eleventh hour. The CIR is “an addition to 880 non-shopping rate above the

auction price with the purpose of incenting shog@nd recognizing that there may be

189 gee id.
190 gee id.

191 Sedn the Matter of the Application of Ohio Power Ca@mp and Columbus Southern Power Company for
Authority to Establish a Standard Service Offerdeant to Section 4928.143, Revised Code, in tha Bban
Electric Security PlainCase No. 11-346-EL-SS) Opinion and Order at 8pl®B(December 14, 2011).

19211 the Matter of the Long-Term Forecast Reporhef®hio Power Company and Related Mat@ase No.
10-501-EL-FOR Opinion and Order at p. 26.
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costs associated with providing retail electrio/szss that are not reflected in the SSO
bypassable rates® Unfortunately for consumers, the CIR will do nels thing.

OCC argued that the CIR is “an artificial incre&s¢he SSO** The PUCO will
allow AEP Ohio and numerous private parties (initlgdhe marketers who compete
with the SSO) to set this artificial increase attdver level they desire. Customers are
faced with an unenviable choice to: either stapwiEP Ohio’s SSO rate and pay the
inflated CIR or shop with a marketer and pay ite ravhich will most likely be inflated
by the same amount® This lose-lose for customers is nothing more t&UCO-
approved mechanism for competitors to reach areawgat to increase pricéS. This is
the antithesis of competition.

The CIR is in clear violation of R.C. 4928.02(A)chaese it is discriminates
against AEP Ohio’s standard offer customers addés not produce reasonably priced

service. The PUCO should grant rehearing on Assagrirof Error No. 19

ASSIGNMENT OF ERROR 20: The PUCOQ'’s Opinion and Orcer is unreasonable
and unlawful because it approves the “Competitionricentive Rider,” which
facilitates an anticompetitive price increase of th SSO and marketer’s rates in
violation of R.C. 4928.02(A).

The PUCO approved a “Competition Incentive Ridé€IR”) that was added at
the eleventh hour. The CIR is “an addition to 880 non-shopping rate above the

auction price with the purpose of incenting shogmnd recognizing that there may be

193 Opinion and Order at 29.
194 See OCC's Initial Post-Hearing Brief at 48-50.
1% seeid.

1% Direct Testimony of Dr. Noah Dormady (OCC Ex. 8@&4 December 28, 2015 at 12.
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costs associated with providing retail electrio/sms that are not reflected in the SSO
bypassable rates¥ Unfortunately, the CIR will do no such thing.

OCC argued that the CIR is “an artificial incre&s¢he SSO % The PUCO wiill
allow AEP Ohio and numerous private parties (initlgdhe marketers who compete
with the SSO) to set this artificial increase attever level they desire. Customers are
faced with an inevitable Sophie’s choice: eithaystith AEP Ohio’s SSO rate and pay
the inflated CIR or shop with a marketer and payate, which will most likely be
inflated by the same amouhif. This lose-lose for customers is nothing more than
PUCO-approved mechanism for competitors to reachgaeement to increase pricés.
This is the antithesis of competition.

The CIR is in clear violation of R.C. 4928.02(A)caese it is discriminates
against AEP Ohio’s standard offer customers addés not produce reasonably priced

service. The PUCO should grant rehearing on Assagrtrof Error No. 20.

ASSIGNMENT OF ERROR 21: The PUCOQ'’s Opinion and Orcer is unreasonable
and unlawful because it approves the Stipulation’sGrid Modernization” proposal.
It contains virtually no details or obligations that could conceivably be in the public
interest or consistent with important regulatory principles and practices.

AEP Ohio asserts that it will “explore” grid moderation initiatives and

“highlight” future initiatives as part of its Jurde 2016 grid modernization business

197 Opinion and Order at 29.
198 See OCC’s Initial Post-Hearing Brief at 48-50.
193eeid.

209 pjirect Testimony of Dr. Noah Dormady (OCC Ex. 8@X December 28, 2015 at 12.

52



plan?®* The PUCO found that such “exploring” and “highiiipg” is in the public
interest. Itis not. Nor is it consistent withportant regulatory principles and practices.

First, AEP Ohio is required to do nothing — ottiean “explore” and “highlight.”
Neither has any proven public benefit or any réadling effect on AEP Ohio.

Second, any future initiatives “highlighted” arentiagent on a future PUCO
decision in a different proceeding. They may rayhe to fruition. They are wholly
outside the scope of this proceeding and no netaeprovided about them.
Contingencies outside the scope of this proceetthaigmay not come to fruition are not
in the public interest. They are not consisterthwnportant regulatory principles and
practices — more certainty for consumers is require

Third, because AEP Ohio says what it will do ifuture proceeding, there is
virtually no detail about its proposaltinis proceeding. It asserts, for example, that it
will “highlight” removing obstacles for distributegeneratiorf®> But AEP Ohio does not
identify any purported obstacles. It assertsithail “highlight” pursuing Volt-VAR
optimization?*® But AEP Ohio has not provided associated costefits?** The further
Grid Modernization in AEP Ohio’s service territalould not have been approved by
the PUCO without first using traditional ratemakstgndards (including used and useful
under R.C. 4909.15) and requiring AEP Ohio todileusiness case at the PUCO.

Rehearing should be granted because AEP Ohio’opabjs neither in the public

interest nor consistent with important regulatomp@ples and practices.

201 gee Stipulation at 29-30.
2 g5eeid.
S seeid.

204 3ee Hearing Transcript at Vol. XIX, p. 4807:11-18.
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The PUCO should grant rehearing.

IV.  CONCLUSION

The PUCO should grant rehearing on OCC'’s claimanair and modify or
abrogate its March 31, 2016 Opinion and Order bee#uwvill harm customers. Granting
rehearing as requested by OCC is necessary toeetigirAEP Ohio customers are not
subject to unreasonable and unjust charges. Witlebearing, Ohio consumers will end
up paying for a whole host of unreasonable andwmlacharges, including a
government ordered subsidy of power plants by caoets that under the law should be
competing in a competitive market.
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