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I. Introduction 

Ohio Partners for Affordable Energy, an intervenor in all the above-captioned 

dockets, and the Edgemont Neighborhood Coalition, an intervenor in the 2012 

dockets, (together “Low-Income Advocates”) respectfully submit to the Public 

Utilities Commission of Ohio (“Commission”) this Memorandum Contra the Motion of 

The Dayton Power and Light Company (“DP&L”) to implement the Service Stability 

Rider Extension (“SSR- E”) on January 1, 2017.  DP&L claims that the Commission 

found in Case No. 12-426-EL-SSO, et al., that DP&L should have the opportunity to 

implement the SSR-E and recover $45.8 million in the first four months of 2017 if its 

financial integrity remains compromised after its Service Stability Rider (“SSR”) 

expires on December 31, 2016.  DP&L claims that it has met the conditions set forth 

by the Commission to implement the SSR-E.  Motion at 3.  DP&L asks the 

Commission to allow DP&L to implement the SSR-E.  Motion at 6. 

II. An SSR-E proceeding is necessary for implementation of the SSR-E. 

The Commission set forth conditions to ensure that the SSR charges were 

based on current and reliable information so that the SSR-E would continue to have 

the effect of stabilizing or providing certainty regarding retail electric service without 

granting DP&L significantly excessive earnings.  Case No. 12-426-EL-SSO, et al., 

Opinion and Order (September 4, 2013) at 27.  The Commission found that an SSR-

E proceeding would provide more clear and reliable data for the later months of 

DP&L’s Electric Security Plan (“ESP”).  Id   DP&L claims that it has complied or 

substantially complied with the Commission’s conditions so that the SSR-E may be 

implemented, apparently on the basis of its Motion alone.  Motion at 6.   

Even in the passages from the Commission’s Opinion and Order in Case No. 

12-426-EL-SSO, et al., cited by DP&L, the Commission clearly contemplated an 

SSR-E proceeding to determine if DP&L has complied, or substantially complied, 
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with the Commission’s conditions.  The Commission stated that the SSR-E 

proceeding “will provide more clear and reliable data for the later months of the ESP, 

which should alleviate concerns raised by intervenors and Staff.”  Opinion and 

Order, Case No. 12-426-EL-SSO, et al. (September 4, 2013) at 27. 

DP&L’s motion states that it has complied or substantially complied with the 

Commission’s conditions and includes an attachment of the Testimony of its 

witnesses Craig L. Jackson and Sharon Schroder in Case No. 16-395-EL-SSO, et 

al., who testify that DP&L has complied or substantially complied with the 

Commission’s conditions.  This is not evidence upon which the Commission may 

base any findings.  DP&L has the burden of proving that it has complied or 

substantially complied with the conditions and cannot meet that burden by simply 

filing pleadings.  If the motion merely constitutes DP&L’s desire to commence an 

SSR-E proceeding, the Commission may commence such a proceeding, but the 

motion itself provides no basis upon which the Commission can find that its 

conditions have been met.  The Commission may make such findings only after an 

evidentiary hearing. 

III. The SSR charge is an unlawful and unreasonable transition charge. 

While there is a need for an SSR-E proceeding if there is to be an SSR-E, the 

Commission must now address the basis upon which the Commission allowed the 

SSR.  Many intervenors, including the Low-Income Advocates, objected to the 

establishment of the SSR as a generation-related transition charge.  The intervenors 

argued that DP&L was permitted to collect transition revenues in its electric 

transition plan (“ETP”) proceeding, but the period for the collection of transition 

revenues had ended.  Case No. 12-426-EL-SSO, Opinion and Order at 19-21.  The 

Commission found that the SSR was not a transition charge using the following 

language at 22: 
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Moreover, our holding today is consistent with our decision in the 
AEP ESP II Case, in which we determined that AEP-Ohio’s 
proposed RSR did not allow for the collection of inappropriate 
transition revenues or stranded costs.  AEP ESP II Case, Opinion 
and Order (August 8, 2012), at 32. 
 

The Commission’s finding in the AEP-Ohio case, consistent in the Commission’s 

own words, with its finding approving DP&L’s SSR, has now been overturned by 

the Ohio Supreme Court.  In re Application of Columbus S. Power Co., Slip 

Opinion No. 2016-Ohio-1608. 

 The Supreme Court found that the fact that AEP-Ohio had not explicitly 

sought transition revenues did not foreclose a finding that AEP-Ohio was 

receiving the equivalent of transition revenues under the guise of the RSR.  The 

Court noted that the General Assembly in enacting R.C. 4928.38 barred the 

receipt of transition revenues or any equivalent revenues by an electric utility 

after 2010.  (Id., Emphasis in the Original at 8).  By inserting the phrase “any 

equivalent revenues,” the General Assembly demonstrated its intention to bar not 

only transition revenue associated with costs that were stranded during the 

transition to market but also any revenue that amounts to transition revenue by 

another name.  Moreover, the Court, after looking at the nature of the revenue 

recovered under AEP-Ohio’s RSR, found that the record supported a finding that 

AEP-Ohio was receiving the equivalent of transition revenues through the RSR.  

Id.  While the Court allowed some charges to be included in AEP-Ohio’s RSR 

that were not considered transition revenues, the Court reversed the 

Commission’s allowance of transition revenues (or equivalent revenues) in the 

AEP-Ohio RSR. 
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Like DP&L with its SSR, AEP-Ohio had proposed the RSR as a means to 

ensure that it was not financially harmed during its transition to a fully competitive 

generation market over the three-year ESP period.  Id. at 9.  The Court found 

that the RSR recovered the equivalent of transition revenue and that the 

Commission erred when it found otherwise.  Id. 

 The fact that the Commission cited its now over-turned AEP-Ohio order in 

approving DP&L’s SSR leads to the conclusion that the DP&L SSR is also 

unlawfully allowing DP&L to collect the equivalent of transition revenues.   As in 

the AEP-Ohio case, the Supreme Court has already found the SSR to be 

unlawful.  In addition, the Supreme Court has before it the issue of DP&L’s 

recovery of the equivalent of transition revenues in the appeal of the 

Commission’s SSR finding for DP&L.  The Low-Income Advocates filed an amici 

curiae brief at the Supreme Court in Case No.14-1505 arguing that the 

Commission’s Opinion and Order in Case No. 12-426-EL-SSO, et al, violates 

R.C. 4928.38 and 4928.39 by awarding DP&L transition revenues.  Ohio 

Supreme Court, Case No. 2014-1505, Brief Amici Curiae (December 1, 2014).  

These statutes, enacted in 1999, allowed Ohio public utilities to collect transition 

revenues as the utilities transitioned from being regulated providers of both 

generation and distribution service to being solely regulated distribution utilities.  

After 1999, generation was to be purchased in the competitive generation 

market.  R.C. 4928.38 gave the utilities the opportunity to collect transition 

revenues to allow for their above-market generation costs, which would not be 

collected in the competitive generation market.  Under R.C. 4928.39, transition 

costs are the above-market generation costs that the utility would have recovered 

under regulation of generation but could not recover in the competitive 

generation market.  Under R.C. 4928.38, the utility may not receive any transition 
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revenues or any equivalent revenues after the end of its market development 

period, which for DP&L ended on December 31, 2005.  In Ohio, retail electric 

generation is a competitive service, and the prices for the service are market 

based.  The owners of electric generation are wholly on their own in the 

competitive generation market.   

Given the precision of the law, the Commission could not use the words 

“transition charge” in approving the SSR.  In its Second Entry on Rehearing, the 

Commission claimed that the SSR was not a transition charge because, pursuant 

to R.C. 4928.39, transition charges are cost-based and the SSR was not cost-

based.  According to the Commission, the SSR was based on what DP&L 

needed to maintain its “financial integrity”.  Id.  The Commission attempted to 

side-step the law by changing the words used to describe the SSR from 

“transition charge” to “financial integrity” charge.  Id.       

However, the Commission’s justifications for the SSR, such as future 

generation price decreases, increased customer shopping for generation, and 

the transition to auctions for procuring Standard Service Offer (“SSO”) generation 

supply, are all related exclusively to DP&L’s unregulated competitive generation 

business.  DP&L claimed that its “financial integrity” would be threatened by the 

declining market price of generation and increased shopping for generation by its 

customers over the next several years.  The claims were all based on the 

expected lower profits of the competitive generation business.  Under Ohio law, 

the profits of DP&L’s competitive generation business are not a matter of the 

Commission’s concern. 

The SSR compensates DP&L for costs it cannot collect in the competitive 

generation market, and thus the SSR serves the same purpose as transition 

revenues.  The SSR permits DP&L to collect revenues from captive distribution 
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customers to compensate DP&L for declining generation revenues due to 

competition.  The SSR represents the very same transition revenues that under 

R.C. 4928.39 may no longer be collected from ratepayers after December 31, 

2005.  The SSR is designed to compensate DP&L for the challenges of the 

competitive retail generation business and was justified solely by DP&L’s 

generation business losses.  In Ohio, retail generation is subject to competition 

and market prices.  The Commission is precluded by law from authorizing utilities 

to collect any above-market generation transition charges or equivalent revenues 

after 2005.  R.C. 4928.38 and 4928.39.  The Commission does not have 

statutory authority to protect DP&L’s sole shareholder, the Virginia-based holding 

company AES, from the decline in the profits of DP&L’s competitive generation 

business.     

The Commission is a creature of statue and may only exercise the 

authority given to it by the General Assembly.  Office of Consumers’ Counsel v. 

Pub. Util. Comm. (1981), 67 Ohio State 2d 153, 164, 166.  Even if the 

Commission recognized its lack of authority by avoiding the words “transition 

revenues” when it approved the SSR, the SSR allows DP&L to collect revenues 

from captive distribution customers to compensate DP&L for its losses in the 

competitive generation market.  This is unlawful.  R.C. 4928.38 and 4928.39.  In 

the AEP-Ohio case, the Ohio Supreme Court recognized the “guise” used by the 

Commission to award AEP-Ohio the equivalent of transition revenues in violation 

of Ohio law.  The Court reversed the Commission’s finding.  The Commission’s 

order allowing the SSR for DP&L is unlawful.  The SSR is an unlawful charge.  

The Supreme Court precedent from the AEP-Ohio case applies to the SSR in the 

appeal in Supreme Court Case No. 14-1505. 
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IV. The Supreme Court will consider whether the SSR relates to default 
service. 

Intervenors also argued before the Commission in Case No. 12-426-EL-SSO, 

et al., that the SSR did not meet the criteria of R.C. 4928.143(B)(2)(d) as a charge 

related to default service.  Opinion and Order, Case No. 12-426-EL-SSO, et al. 

(September 4, 2013) at 18.  However, the Commission found that the SSR was 

related to default service.  Id. at 21.   

The Commission found that R.C. 4928.143(B)(2)(d) authorizes a financial 

integrity charge to the extent that such a charge is necessary to ensure stability and 

certainty for the provision of SSO service.  Id. at 21.  The SSR was approved to 

provide DP&L stable revenue to maintain its financial integrity, in order to meet its 

obligation to provide a “standard service offer”, i.e., generation service.   The 

Commission claimed that the SSR was allowed under R.C. 4928.143(B)(2)(d) 

because it is a charge related to “default service” and will have the effect of 

“stabilizing” and “providing certainty regarding retail electric service”.  Case No. 12-

426-EL-SSO, et al., Second Entry on Rehearing at 7; Opinion and Order at 21-22.   

By describing the SSR using these words from R.C. 4928.143(B)(2)(d), the 

Commission meant to evade its lack of authority to subsidize competitive generation.  

According to the Commission, DP&L needed “stable” revenues to maintain its 

“financial integrity” to “meet its obligation to provide a standard service offer”.   

But R.C. 4928.143(B)(2)(d) refers specifically to default service.  Default 

service is not the same thing as the Standard Service Offer.  The Commission failed 

to recognize that the Standard Service Offer is a competitive product under Ohio 

law.  In R.C. 4928.141, the General Assembly defined “standard service offer” as “all 

competitive retail electric services necessary to maintain essential electric service to 

consumers, including a firm supply of electric generation service”.  The “standard 

service offer” is explicitly defined in the law as “all competitive retail electric 
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services”.  [Emphasis added.]  R.C. 4928.141.  No subsidy passing through the 

regulated distribution utility can be used to maintain corporate profits as a result of 

revenue declines resulting from instituting a competitive standard service offer.   

In the Low-Income Advocates’ amici curiae brief before the Ohio Supreme 

Court in the appeal of the DP&L decision, Supreme Court Case No. 14-1505, the 

Low-Income Advocates argued that the Commission justified the SSR in terms of 

“default service”, which occurs when a competitive generation supplier fails to 

provide generation service to a customer so that the customer defaults to the 

competitive standard service offer until the customer chooses another 

competitive generation supplier.  R.C. 4928.14.  Unlike the “standard service 

offer”, which is a competitive service, “default service” is defined to include both 

competitive and non-competitive cost components.  As a provider of default 

service, the distribution utility simply passes through to the customer the cost of 

the competitive generation component of the default service.  The distribution 

utility provides the default service, but the distribution utility does not provide the 

competitive generation service component of the default service.   

The Commission used the words of R.C. 4928.143(B)(2)(d) to justify 

approval of the SSR to subsidize DP&L’s competitive generation business.  This 

is unlawful.  The statute states that the ESP may include charges for “default 

service” as would have the effect of “stabilizing or providing certainty regarding 

retail electric service”.   If DP&L were to receive a subsidy for its role in providing 

“default service”, it would have to justify the subsidy in terms of the cost of 

providing “default service’, including non-competitive components as well as the 

competitive components of retail electric service.  DP&L made no such showing.  

Generation is readily available in the region; the availability of stable generation 
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is a certainty.  DP&L proposed the SSR to offset the losses of DP&L’s 

competitive generation business; the SSR is not related to default service.   

In granting the SSR, the Commission invoked “default service”, “financial 

integrity”, “certainty” and “stability” to fit the SSR under R.C. 4928.143(B)(2)(d) and 

to evade its lack of authority to approve the SSR to subsidize DP&L’s competitive 

generation business.  No statute gives the Commission authority to subsidize 

DP&L’s competitive generation business.  Ohio statutes forbid such a subsidy.  The 

Commission’s attempt to interpret the words of R.C. 4928.143(B)(2)(d) to justify 

approving the SSR to subsidize DP&L’s competitive generation business is unlawful.   

In the AEP-Ohio case, the Court noted the argument of the Ohio Consumers’ 

Counsel (“OCC”) that the Commission erred when it failed to apply the statutory 

definition of “default service” as set forth in R.C. 4928.14.  In re Application of 

Columbus S. Power Co., Slip Opinion No. 2016-Ohio-1608 at 17.  The Court noted 

that the Commission had decided for the first time in its First Rehearing Entry on 

January 30, 2013, that AEP-Ohio’s RSR was authorized under R.C. 

4928.143(B)(2)(d) as a charge that relates to default service.  Id.  When OCC filed 

its second application for rehearing in the AEP-Ohio case, according to the Court, 

OCC did not allege that the Commission erred when it failed to apply the statutory 

definition of “default service.”  The Court found that OCC may not argue for the first 

time before the Court that the Commission’s Entry on Rehearing violated R.C. 

4928.14 and must first raise the issue with the Commission, giving the Commission 

an opportunity to correct the alleged error.  Only because OCC did not give the 

Commission the opportunity to address this argument first, the Court found that it 

lacked jurisdiction to consider the argument.  Id.  This procedural deficiency will not 

re-occur in OCC’s appeal of the DP&L SSR in Ohio Supreme Court Case No. 14-

1505, because OCC raised the issue in DP&L before the Commission.  OCC 



 - 11 -

Second Notice of Appeal, Supreme Court Case No. 14-1505; Case No. 12-426-EL-

SSO (September 22, 2014) at 3; Opinion and Order at 18; Second Entry on 

Rehearing, at 7.  The Ohio Supreme Court should reverse the Commission’s order 

approving the SSR as related to default service because the SSR is simply an 

unlawful subsidy for DP&L’s competitive generation business.   

 

V. Conclusion 

DP&L’s motion to implement the SSR-E should be denied.  It is obvious that 

the Commission intended that an SSR-E proceeding would be held so that the latest 

information to support an SSR-E could be heard.  There is no provision in Ohio law 

or in the Commission’s Opinion and Order in Case No. 12-426-EL-SSO, et al., that 

would allow the Commission to grant DP&L the authority to implement the SSR-E in 

the absence of an evidentiary proceeding. 

In addition, the Ohio Supreme Court has issued a decision in the AEP-Ohio 

ESP II case that, following the precedent, over-turns the Commission’s approval of 

the SSR in DP&L’s Case No. 12-426-EL-SSO, et al.  Given the Court’s precedent, 

the SSR is already found to be unlawful as is argued in the appeal in Ohio Supreme 

Court Case No. 14-1505.  The SSR is an unlawful transition charge and is not 

related to default service.  There should be no SSR, and approval of the SSR-E is 

unlawful.    

Respectfully submitted, 
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