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Case No. 14-1297-EL-SSO

MEMORANDUM CONTRA FIRST ENERGY’S

I. INTRODUCTION

By motion filed February 26, 2016, FirstEnergy1 asks the Public Utilities Commission of

Ohio (“Commission”) to strike portions of the Northeast Ohio Public Energy Council’s

(“NOPEC”) initial brief related to the legislative history of SB 221. FirstEnergy asks the

Commission to strike the authority2 NOPEC offered on brief, which shows that Ohio’s

legislature intended that only quantitative costs (and not qualitative factors) be considered in

approving an electric security plan (“ESP”) over a market rate offer (“MRO”) under R.C.

4928.143(C)(1). Specifically, FirstEnergy claims that the legislative drafts and bill analyses

NOPEC cited on brief cannot be considered to determine legislative intent because (1) NOPEC

has not argued, and the Commission has not found, that R.C. 4928.143(C)(1) is ambiguous, and

(2) the authority cited is not a part of the record.

FirstEnergy’s arguments are without merit and its motion must be denied.

1 Applicants The Cleveland Electric Illuminating Company, Ohio Edison Company, and The Toledo Edison
Company collectively will be referred to as “FirstEnergy.”

2 See FirstEnergy Motion to Strike at 1-2.
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II. ARGUMENT

A. The Draft Legislation and Bill Analyses of SB 221 Constitute its Legislative
History, Which the Commission is Permitted to Consider Pursuant to R.C.
1.49.

R.C. 1.49 provides in part:

If a statute is ambiguous, the court, in determining the intention of
the legislature, may consider among other matters:

***

(C) The legislative history.

It is beyond question that the draft legislation and bill analyses conducted thereon by the

Legislative Service Commission (“LSC”) constitute the legislative history of a statute. Griffith v.

Cleveland, 128 Ohio St.3d 35, 2010-Ohio-4905 (“Griffith”). Thus, FirstEnergy’s argument is

reduced to a claim that NOPEC has not argued, and the Commission has not found, that R.C.

4928.143 is “ambiguous.”

NOPEC’s position on brief is clear: although the Ohio Supreme Court has held that only

the cost factors contained R.C. 4928.143(B) may be included in an ESP, the Commission has

found that it also can consider the “qualitative” benefits of an ESP under R.C. 4928.143(C)(1).3

With such divergence views between the Court and the Commission, R.C. 4928.143 necessarily

is ambiguous. That the Commission or the Court has not so found is immaterial. The

Commission can make such a finding in this proceeding, or the Court can do so on appeal.4

3 See, In Re Application of Columbus Southern Power Co., et al., 128 Ohio St. 3d 402, 2011-Ohio-958 [¶26], 945
N.E.2d 501, in which the Ohio Supreme Court recognized that the items listed in R.C. 4928.143(B) “implicitly
require” the Commission to consider “certain costs.” See, also, In Re Application of Columbus Southern Power Co.,
et al., 128 Ohio St. 3d 512, 2011-Ohio-1788 [¶¶ 31-35], 945 N.E.2d 6551, in which the Court recognized that all
nine of the R.C. 4928.143(B)(2) factors provided for “cost recovery” and limited the items to be considered by the
Commission in approving an ESP only to those cost provisions specifically enumerated.

4 Although FirstEnergy cites to several cases in which the Commission has sanctioned consideration of qualitative
benefits, NOPEC notes that the issue is on appeal to the Ohio Supreme Court from PUCO Case No. 12-1230-EL-
SSO, in Supreme Court Case No. 13-513. Oral argument was held on January 6, 2016.
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Absent a lack of authority to support its position, FirstEnergy relies on State v. South, 144

Ohio St.3d 295, 2015-Ohio-3920 (“South”), in which the Court, in dicta, criticized dissenting

justices’ reliance on opposition testimony before House and Senate committees to support their

position. South is distinguishable and not controlling. First, South involved consideration of

opposition testimony, and not draft legislation and LSC bill analyses as offered in this

proceeding. Second, at issue in South were severable irreconcilable statutes that the Court

harmonized pursuant to its authority under R.C. 1.52. The Court’s authority under R.C. 1.49 was

not at issue. The South majority’s dicta criticizing the consideration of committee testimony is

not controlling inasmuch as the majority in Griffith specifically relied on the LSC’s analyses of

various pieces of draft legislation in determining legislative intent under R.C. 1.49.

B. Ohio Supreme Court Precedent Permits the Commission to Consider the
Draft Legislation and LSC Bill Analyses as Authority to Support Its
Interpretation of Legislative Intent.

FirstEnergy’s claim that the Commission cannot consider the draft legislation and LSC

bill analyses because they were not introduced at hearing also is without merit. FirstEnergy

relies on the unreported decision of State v. Conyers, 6th Dist. Lucas No. L-97-1327, 1998 Ohio

App. LEXIS 3274 (July 17, 1998)5 to support its position that LSC analyses must be introduced

at hearing and made a part of the record. However, the Ohio Supreme Court’s subsequent

decision in Griffith is controlling. Griffith came before the Ohio Supreme Court as an appeal

from a procedural order of the Ohio Court of Claims, which dismissed a claim for lack of

jurisdiction. No evidentiary record was made in the trial court, and yet the Ohio Supreme Court

5 FirstEnergy notes that Conyers was affirmed by the Ohio Supreme Court, 87 Ohio St. 3d 246 (1999). However,
the Court did not address the lower court’s dicta regarding the reliance to be placed on LSC analyses. Rather, the
Court based its affirmance on R.C. 1.51, which provides that "if a general provision conflicts with a special or local
provision, they shall be construed, if possible, so that effect is given to both.”
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relied on draft bills and LSC bill analyses as authority to support its interpretation of legislative

intent.

III. CONCLUSION

For the foregoing reasons, NOPEC respectfully requests that FirstEnergy’s motion to

strike be denied.
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