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OHIO POWER COMPANY’S MOTION TO STRIKE THE POST-HEARING “REPLY”
BRIEF OF NOBLE AMERICAS ENERGY SOLUTIONS LLC

Ohio Power Company (“AEP Ohio”) moves to strike the Post-Hearing “Reply” Brief
(“Brief”) filed on February 8, 2016 in this proceeding by Noble America’s Energy Solutions
LLC (“Noble”). Noble moved to intervene in this proceeding on January 12, 2016, nearly fifteen
months after this proceeding was initiated and five months after the August 21, 2015 deadline for
motions to intervene. As described in AEP Ohio’s January 18, 2016 Memorandum Contra,
Noble’s motion to intervene should be denied because Noble has not established that its
perspective is different from the numerous parties already advancing Noble’s interests in this
case, and because late intervention would be unfair and prejudicial to AEP Ohio and other
Signatory Parties. Insofar as the Commission ultimately denies Noble’s motion to intervene, it
should also strike Noble’s Brief.

But there is an additional reason to strike Noble’s Brief regardless of whether Noble’s
motion to intervene is granted: Noble failed to file its Brief by the February 1, 2016 deadline for
initial briefs. Where, as here, a party’s intervention request is pending, the party should adhere to

the procedural schedule applicable to all other parties. Here, the deadline for filing initial post-



hearing briefs was February 1, 2016, and it is notable that other parties whose intervention
motions were pending filed their briefs by the February 1, 2016 deadline. See, e.g., Renewed
Joint Motion of Advanced Power Service, Carroll County Energy LLC, and South Field Energy
LLC for Leave to File a Joint Brief of Amicus Curiae Instanter (Feb. 1, 2016). But Noble did
not file its brief until February 8, 2016, the deadline for reply briefs. In failing to adhere to the
initial brief deadline, Noble failed to follow the Commission’s procedural schedule, did not
frame its arguments as a reply to initial brief arguments of other parties and denied AEP Ohio
and other parties a meaningful opportunity to respond to Noble’s arguments.

Moreover, there was no justification for Noble’s failure to meet the initial brief deadline.
Noble claims that its late intervention was justified when other CRES providers — in particular,
Interstate Gas Supply, Inc. (“1GS”) and Direct Energy Services, LLC (“Direct”) — joined the
Stipulation filed in this case. But the Stipulation was filed on December 15, 2015, well in
advance of the February 1, 2016 deadline for initial briefs. Thus, Noble could have (and should
have) expressed all of its criticism of IGS and Direct — and made all of its other arguments — in a
brief filed by February 1. Indeed, Noble’s Brief repeatedly cites the hearing testimony of
witnesses from IGS, but Noble could have cited hearing testimony in a brief filed by February 1.
Critically, Noble’s Brief never cites the initial briefs of IGS, Direct, AEP Ohio, or any other
Signatory Party, and thus Noble’s brief is not truly a “reply.” Rather, it is an initial brief that
should have been filed by the initial brief deadline.

Noble has repeatedly flouted this Commission’s procedural schedule, not only in failing
to move for intervention by the deadline for doing so but also, now, by failing to file its Brief by
the initial brief deadline. It is one thing for a party to waive its initial brief and reserve the right

to file a proper reply brief that addresses arguments made by others and does not raise new



points for the first time on reply, but Noble’s brief fails to reply to arguments made by other
parties’ initial brief and does not permit other parties the opportunity to reply to Noble’s
arguments. A quick review of Noble’s “Reply” brief will show that it does not include a citation
to any argument made in the AEP Ohio Initial Brief. Noble filed an untimely initial brief and
labeled it a “Reply.” That approach ignores the established procedural schedule and is unfair.

Accordingly, Noble’s Brief should be stricken.
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