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l. Introduction

AEP Ohio describes the Joint Stipulation and Recenuation (Stipulation) offered for
adoption in this case as a “unique opportunityThis “unique opportunity” invites the Public
Utilities Commission of Ohio (Commission) to enatbaon the exclusive powers of the Federal
Energy Regulatory Commission (FERC) to oversee Wiwlesale markets, requests an
unprecedented $1.9 billion customer-funded bailofutr fleet of aging and uneconomic coal
plants, and deigns to usher in a new era of relaéign of generation services in direct
contradiction to the General Assembly’s market-dadeective embodied in S.B. 3. These
unprecedented features are bad enough. But bgnithiem with a package of rate discounts and
payments to be enjoyed by a narrow class of baagés to the exclusion of other customers
provides an even more compelling case for why tiputtion should be emphatically rejected.

While the harms presented to each customer classigmificant, the damage caused by
the Stipulation may be felt most acutely by Ohioianufacturers. The manufacturing class is
one of the top consumers of electricity in theestathich means that any impacts arising from
future increases to electricity prices will have @utsized, negative effect on their operations.
One study has found that a 1¢/kWh increase in tiee pf electricity translates to a 2.2%
decrease in gross product generdtedhe Commission has a statutory mission under R.C.
4928.02(N) to safeguard “Ohio’s effectiveness ia ¢fiobal economy® Ensuring a competitive
atmosphere for Ohio’s manufacturers will go a lomgy towards ensuring that R.C.

4928.02(N)’s policy directive is met.

! AEP Ohio Brief at 1.
2 OMAEG Ex. 19 at 11 (Dr. Hill Direct).
®R.C. 4928.02(N).



If there were any doubts about the anticompetigiffects associated with the Stipulation,
the Commission need only look to the briefs suladitty PIJM Interconnection, LLC (PJM) and
the Independent Market Monitor (IMM). PJM fearattladoption of the Stipulation will portray
Ohio as a place where investment in new generéidiscouraged. Similarly, the IMM opines
that the Stipulation will shift costs and risks rfroshareholders onto customers and distort
competitive incentives in the wholesale market§Vith no real answer to these claims, AEP
Ohio falls back on accusing those opposed to apgsal as “blindly pursu[ing]” competition for
competition’s sake. But if anyone is closing theyes to the ramifications of what is being
presented in this case, it is not PJM, the IMM, amyone else who acknowledges the
demonstrated success of competition in the gengraharkets in introducing new, reliable
sources of supply, and in lowering electricity softr the broadest group of manufacturers,
households, and businesses.

In spite of AEP Ohio’ strained efforts at trying ¢onvince the Commission otherwise,
the Stipulation is not about promoting system kelity, retail-rate stability, or economic
development. The reality is that for all the coexiy this case entails, the question presented
for resolution is fairly simple: should ratepaydrs required to bailout a fleet of aging and
uneconomic coal plants for the benefit of sharedérslcand the investment community? The

answer is plainly no.

4 PIM Amicus Brief at 5.
® IMM Brief at 2.



[l. Discussion

A. AEP Ohio fails to show that the Stipulation is theproduct of serious bargaining
among capable, knowledgeable parties.

AEP Ohio grossly overstates the duration and rotasst of the settlement process. For
all its rhetoric about the negotiations and untodhefits that customers will allegedly receive
under the Stipulation, AEP Ohio studiously avoidscdssion of a major flaw of its settlement
process: at no point during the negotiations wasitlosed tall parties that AEP Ohio and its
affiliate had reached side deals with IEU-Ohio #mel Sierra Cluls. Under the terms of the side
deal with IEU-Ohio, AEP Ohio agrees to make an $ian irrevocable payment to IEU-Ohio
in consideration of the mutual covenants contaitedein, including the non-opposition in this
case and IEU-Ohio’s agreement to dismiss severséscdt is involved in with AEP Ohio,
including appeals and cases that it initiated, vobich affect other participanfs.Although the
payment is said to “relate[] primarily to the cadisted in Paragraph 1” of the agreement, the
agreement expressly contemplates that IEU-Ohio teile a non-opposing position in this
proceeding as a condition of the “Global Settlem®&grteement” and requires IEU-Ohio to take
specific action in this proceedifiglt is also important to note that the side deaswxecuted on
the same day as the Stipulation was filed in thie@eding and that the side agreement becomes
null and void if the “PPA Stipulation is not finaéid and filed with the PUCJ.” Moreover,

given IEU-Ohio’s staunch opposition to the constreé AEP-Ohio’s PPA Rider filing

®Vol. XVIII, Tr. at 4572-4573; Vol. XIX, Tr. at 4884815, 4820.
"P3/EPSA Ex.11 at 1-2. See also OMAEG Ex. 31,chitaent JAS-1 (Seryak Direct)).
8
Id.
°1d. at 2.



throughout this proceeding and in AEP Ohio’s p&@P 3 proceedintf, it takes no imaginative
leap to infer that the $8 million payment forms iamplicit part of the bargain that motivated
IEU-Ohio to adopt a non-opposing position here.

Similar to the side deal with IEU-Ohio, Sierra Chibide deal was also executed on the
same day that the Stipulation was filed in thisceesling'* This side deal commits AEPGR to
undertake certain commitments associated with flegations of the Affiliate PPA UnitS. In
exchange, Sierra Club commits to signing the Sipom® The agreement goes on to provide
that it is null and void if the Stipulation is n@pproved or is rejected in a legal proceedthg.

The failure to bring the IEU-Ohio and Sierra Clutbesdeals to the attention of the parties
in ameaningfulway renders the Stipulation unfit for adoption. Traa®ncy and fair dealing are
foundational elements under this prong of the tdbthese elements are missing—as they are
here—the Stipulation cannot be approved. The Sw@r€ourt of Ohio has underscored the
importance of “open settlement discussions” andlagmed that undisclosed side deals are
“relevant to deciding whether negotiations wereljaionducted.*® The problem with secretive
agreements of the sort reached between AEP Ohtb i{araffiliate) and certain parties to the
proceeding is that it undermines the “integrity”tbé& negotiations and risks “one or more parties

* * * gain[ing] an unfair advantage in the bargaigiprocess* Following this guidance, the

%1n the Matter of the Application of Ohio Power Caanp for Authority to establish a Standard Servidee0
Pursuant to R.C. 4928.143, in the Form of an Ele®ecurity Plan, et glCase No. 13-2385-EL-SSO, et al.,
Opinion and Order (February 25, 201B5P 3 Orde.

' OMAEG Ex. 26 at 6.

Y1d. at 2-3.

YId. at 4.

*1d. at 6.

!> Ohio Consumers’ Counsel v. Pub. Util. Comiri1 Ohio St.3d 300, 2006-Ohio-5789, 1 86.
'°1d. at 1 85-86.



Commission has reasoned that “the existence of agteements, in which several of the
signatory parties agreed to support the stipulatiaises serious doubts about the integrity and
openness of the negotiation process related tstthelation * * * and * * * [w]e now expressly
reject the stipulation on such ground5.”

Applying this precedent, the Stipulation must sarl} be rejected. The failure to
disclose side deals not only deprived the non-saggagarties of critical information they could
have used to evaluate their positions, but alsaddithe integrity of the settlement process. The
argument that the side deal was incapable of bdiaglosed any earlier than the day the
Stipulation was filed lacks merit. Clearly, AEP i®hits affiliate, IEU-Ohio, and Sierra Club
had been in settlement talks for more than oneataly just as drafts of the Stipulation were
circulated and discussed with parties, so shoule Heeen the side deals. At a minimum, the
substance of the side deals or the mere fact afékiestence is something that should have been
disclosed. Publicizing a side deal after a stijpoita is filed does not permit a party to
meaningfully evaluate the disclosed information ated impact on the party’'s negotiating
position. It is likewise immaterial that IEU-Ohgo'status in this proceeding is that of a non-
opposing party rather than that of a signatoryypa#ny argument predicated on that distinction
elevates form over substance. During the hearingthe Stipulation, IEU-Ohio actively
participated in the hearing, cross examining opptnef the Stipulation and PPA Rid&r.

Clearly, IEU-Ohio is not exactly agnostic about wige the Stipulation is approved.

1n the Matter of the Application of The Cincinn@ias & Electric Company to Modify its Nonresidential
Generation Rates to Provide for Market-Based Stash@®ervice Offer Pricing and to Establish an Altatine
Competitive-Bid Service Rate Option Subsequethietd/tarket Development Period, et, &ase No. 03-93-EL-
ATA, et al., Order on Remand at 27 (October 24,7200

Byvol. XX, Tr. at 5124.



Simply put, whether AEP Ohio wants to acknowledg® inot, the failure to disclose the
$8 million IEU-Ohio side deal and the Sierra Clubesdeal prevents the Commission from
finding that serious bargaining occurred among bkgp&nowledgeable parties. For this reason
alone, the Stipulation should be disapproved.

B. AEP Ohio’s statements on the financial need of thplants are inconsistent with
its parent’s position.

At page 94 of its brief, AEP Ohio latches on to whaelieves is an inconsistency in
Dynegy'’s position on market volatility and thereirges the Commission to “treat Dynegy’s true
corporate position as Dynegy’s actual position doepvolatility.”®* OMAEG has no intentions
of wading into this debate—Dynegy is certainly mthran capable of addressing this issue on its
own. But if AEP Ohio is truly interested in keegimparties honest about their litigation
positions, it should follow its own advice.

In its brief, AEP Ohio claims that the PPA unitsatfe a significant financial need, at
least in the near ternf” AEP Ohio’s statement is not entirely surprisiggen that the first
factor from the Commission'B8SP 3 Ordercalls for an evaluation of “the financial needtlo¢
generating plant * * * 2 What is surprising, however, are the statememts fAEP Ohio’s
parent company, which puncture the notion thatRR& Units are on the economic bubble and
in financial need of a customer-funded bailout.

During a May 2015 investor meeting, the parent &xygld that AEPGR’s generation fleet

(inclusive of the Affiliate PPA Units) “is well-pasoned from a cost and operational perspective

19 AEP Ohio Brief at 94.
20 AEP Ohio Brief at 34.
2LESP 3 Ordenmt 25.



to participate in the competitive markét.” The parent doubled-down on these statements in
June 2015 and September 2015, repeating to ingestare again that the AEPGR generation
fleet “is well-positioned from a cost and opera#bperspective to participate in the competitive
market.”

The statements from AEP Ohio and its parent aveaatwith themselves. Depending on
the audience, the message changes. The Comma&siaiid not countenance this chameleon-
like behavior. Either the plants are—as AEP Ohayss—on the economic bubble and in
financial need or they are—as the parent says—paditioned to compete in the market. In
keeping with AEP Ohio’s own advice for Dynegy, fiemmission should treat the position of
AEP Ohio’s parent as AEP Ohio’s actual positiorthis proceeding and find that there is no
financial need to bailout the plants with custorfiuerding.

Inconsistencies aside, financial need should besass on the basis of a unit’s ability to
compete in the wholesale markets. As the IMM expgld, “AEP [Ohio] is requesting that the
plants and the contracts be returned to a versidheocost of service regulation regime that
predated the introduction of competitive wholegadever markets® Indeed, with the passage
of S.B. 3, the General Assembly called for “comipati in the supply of generation services * *
% 125

If all that is required to prevail under the “fir@al need” factor from th&SP 3 Ordelis

a showing that a unit is unfit to withstand the dewfs of competition, it should be retired.

*20CC Ex. 5 at 23.

% OCC Ex. 6 at 28; OCC Ex. 7 at 28.

2 IMM Ex. 2 at 4 (Dr. Bowring Supp. Direct).

% Migden-Ostrander v. Pub. Util. Commi.02 Ohio St.3d 451, 2004-Ohio-3924, 1 2.
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Accepting AEP Ohio’s theory would open up the dimoan endless succession of affiliate PPAs
and deter new entry.

C. The oversight and review features of the PPA Ridecontained in the Stipulation
are insufficient to protect consumers and is not ithe public interest.

Not only are the oversight and review provisionshaf Stipulation cursory, they are also
exclusionary. If there were any doubts about AHRO® position on the ability of intervenors
to participate in the substantive review and aatlihe PPA Rider, as well as the opportunity to
receive information about the PPA Rider, its bpat those doubts to rest. Not once does AEP
Ohio even hint at the possibility of allowing intenors to participate in a process that is
allegedly sufficient to protect ratepayers from rogent conduct and misdealings among
affiliates?” The exclusionary procedure envisioned by AEP Géiecidedly against the public
interest. If customers bear 100% of the risk ef BPA Units’ performance as well as 100% of
the PPA Rider’s costs, it stands to reason that sheuld be afforded an opportunity to obtain
information for the purpose of examining whethex thharges associated with the PPA Rider are
unjust or unreasonable as contemplated by R.C..2203f the Commission is inclined to allow
AEP Ohio to begin populating the PPA Rider, it ddogrant participatory rights to intervenors
authorizing them to evaluate AEP Ohio’s adminigtrabf the PPA Rider.

Leaving the interests of intervenors aside, thecitiatory air given by AEP Ohio that it
is committing to fully cooperate with the Commigsiand Staff wholly ignores the broad powers
vested in the Commission to oversee the operabbpsiblic utilities. Under R.C. 4905.06, the

Commission:

% OMAEG Ex. 29 at 6 (Dr. Hill Supp. Direct).
2" AEP Ohio Brief at 58-69.



has general supervision over all public utilitiesithm its

jurisdiction as defined in section 4905.05 of thevRed Code, and
may examine such public utilities and keep infornasdto their
general condition, capitalization, and franchisasd as to the
manner in which their properties are leased, opdramnanaged,
and conducted with respect to the adequacy or aocolation

afforded by their service, the safety and secuwfitthe public and
their employees, and their compliance with all lamslers of the
commission, franchises, and charter requirements. * The

[Clommission, through the public utilities commmmsérs or
inspectors or employees of the [Clommission autleariby it, may
enter in or upon, for purposes of inspection, amgperty,

equipment, building, plant, factory, office, apgas machinery,
device, and lines of any public utility. The power inspect
includes the power to prescribe any rule or ordeat tthe
commission finds necessary for protection of thielipisafety.

Relatedly, R.C. 4095.15 mandates that every “pulility shall furnish to the [Commission], in
such form and at such times as the [Clommissioruires, such accounts, reports, and
information as shall show completely and in detiad entire operation of the public utility in
furnishing the unit of its product or service te hublic.”

OMAEG could give other examples of the broad stayutpowers vested in the
Commission to oversee the operations of publigties, but those two statutes suffice to show
that insofar as any retail-rate related issues WiehPPA Rider are concerned, the Commission
(and derivatively its Staff) would be authorized teview, audit, and obtain information
associated with AEP Ohio’'s administration of theAPRider regardless of whether the
Stipulation provided for it or not. At bottom, tlag of conciliation given by AEP Ohio should
be given no weight; it has given up virtually noifpiby agreeing to allow oversight of the PPA
Rider.

To be sure, the powers granted to the Commissida@ndxonly to entities within its

jurisdiction, which means that AEPGR and OVEC wolld immune from Commission



regulation. This is problematic, as illustrated iy draft contract between AEP Ohio and
AEPGR. Under the draft:

[AEPGR] shall keep, or shall cause to be keptnatlessary books

of record, books of account, and memoranda ofratsactions

involving the [Affiliate PPA Units], in conformangcewhere
required, with the FERC’s Uniform System of Accafit

No mention is made of the Commission’s or StafBgity to access this information or opine on
the prudency of AEPGR as operator of the AffiliRfeA Units.
The agreement involving AEP Ohio’s entitlementhe butput of the OVEC PPA Units

is materially the same with respect to informattiaring:

[OVEC] shall, at all reasonable times, upon theuesj of any

Sponsoring Company, grant to its representativessoreable

access to the books, records and accounts of [OV&] furnish

such Sponsoring Company such information at it meagonably

request, to enable it to determine the accuracyraasonableness
of payments made for energy supplied under thiseagent?

Again, no provision is made to share or reviewitiiermation with the Commission and Staff.

It is unreasonable to exclude intervenors from dkiersight, review, and information-
sharing process regarding costs that those intergesr member companies will be forced to
pay. Worse still is that the Commission and Ségipear to be excluded in certain respects as
well. AEP Ohio’s half-hearted efforts to live up the ESP 3 Order’'soversight, review, and
information-sharing provisions provide yet anotheason for why this Stipulation should be

rejected.

2 p3/EPSA Ex. 10 at 17.
2 Sjerra Club Ex. 3 at 18.
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D. A balanced resource portfolio is needed.

OMAEG and AEP Ohio are on common ground aboutakethat fuel diversity plays in
maintaining resource adequacy. Broadly speakihgeaerating resources (i.e., traditional and
renewable) should be a part of Ohio’s generation r@iut AEP Ohio exaggerates the
importance of coal to Ohio as a fuel resoufc©verreliance on one fuel source is not in the
public interest”

The problem is that AEP Ohio never comes to grijik the reality that Ohio is already
heavily invested in coal. As AEP Ohio witness Tlagntestified, 100% of the generating assets
included in the Affiliate and OVEC PPAs are coaééi*> Moreover, Ohio’s generation mix in
2013 was 58% coal and 29% natural Ya#f the Affiliate PPA units retired and were repéal
by natural gas units, Ohio’s generation mix wowdb9% coal and 29% natural gas, which
would still leave coal in a predominant positiorepall other fuel resourcé$. Diversity is not
served by privileging coal above all other resosrcieterogeneity of resources, not
homogeneity, is the proper path forward to meeo@Huel needs.

AEP Ohio next errs in cherry-picking a couple dagsn the Polar Vortex to support its
argument that coal is more reliable than §aAEP Ohio’s diminutive sample-size does little to

prove its point. But in any event, whatever mtérére is to the argument that natural gas units

30 AEP Ohio Brief at 38.

3L OMAEG Ex. 19 at 28-29 (Dr. Hill Direct) (“Ohio’sqwer supply mix will not be less diverse if theqtare
retired.”).

#Vol. IV, Tr. at 1206.

33 0CC Ex. 12 at 28 (Sioshansi Direct).
#1d.

% AEP Ohio Brief at 39.
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contributed to the performance problems associatétthe Polar Vortex® those problems have
been addressed by FERC'’s adoption of the Capaerfpimance Product (Capacity
Performance). IGS witness Haugen explained tha¢u@apacity Performance, “gas generators
now have a much stronger incentive to procure §as supply rather than interruptible
supply.”” He continued, noting that in accordance with @ap#erformance, “the increased
payments to generators through the recent capaeirfgrmance auctions ensures that generators
will have the revenue necessary, at the lowestifleasost, to guarantee performancg.”
Moreover, AEP Ohio never addresses the relialplibblems that a coal unit could
encounter. When asked to explain the reliabilitgracteristics of coal versus gas, the IMM
explained:
It depends on the nature of the fuel delivery syster the
individual plant. So if you have a coal plant onver that
depends on barge traffic that can freeze, thatrdole®k as good
as a gas unit which is on an interstate pipelinelwhas very
reliable servicé?
All'in all, each fuel resource comes with its ovefiability characteristics. Integrating

these characteristics into a balanced portfolidieérse fuel resources, rather than pursuing a

coal-driven agenda, is the proper course of adbothe Commission to take.

% To the extent the Polar Vortex contributed to @rolatility in the wholesale markets, it appedat the PPA
units share the blame for this as Clifty Creek &dihal 1, Zimmer, and Stuart 3 were all eitheitiply or wholly
offline during this time. Sierra Club Ex. 37 at &hernick Direct).

37|GS Ex. 5 at 5 (Haugen Direct).
% 1d. at 5-6.
3 vol. XIl, Tr. at 3094.
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E. The Stipulation fails to provide rate stability to customers.

AEP Ohio touts the PPA Rider as a way to addreskengolatility.*° But glaringly
absent from AEP Ohio’s brief is acystomer-basesgurvey showing that (1) it is the opinion of
customers that their bills are riddled with vol&iand (2) steps should be taken to address this
volatility. The reason for this omission is simplthe laddering and staggering mechanisms
embodied in the SSO products overseen by the Cosioniand the long-term contracts offered
by CRES providers are quite capable of tamping doarket volatility. To be clear, AEP Ohio
and its parent company are driving this misguidegbpsal, not customers.

The first clue that AEP Ohio’s proposal is not lgeaifered to serve the interests of
customers lies in its extended digression abouptinported volatility in the wholesale
marketst' But this is aetail ratemaking proceeding, notdolesaleratemaking proceeding.
Indeed, as P3/EPSA witness Cavicchi explains, &rretail rates are not directly linked to the
much more volatile wholesale market spot pri¢ésThus, regardless of whatever volatility
there may be in the wholesale markets, the critssale is whether the PPA Rider will tamp
down volatility at the retail level. AEP Ohio’sdhility to show that this proposal was prompted
at the behest of retail customers, and that tlser@mpant volatility at the retail level, is a itedf
indicator of the true motivations for why this posal is being made. This manufactured

solution in search of a problem should be firmlgced.

9 AEO Ohio Brief at 93-98.
“11d.
“2P3/EPSA Ex. 12 at 4-5 (Cavicchi Supp. Direct).
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It is true the Commission recognized inBSP 3 Ordethat a “properly conceived” PPA
Rider could serve as a way to temper volatfiitput the construct of AEP Ohio’s PPA Rider is
ill-conceived to address this issue. AEP Ohiormaseal answer to the supplemental testimony
of P3/EPSA witness Cavicchi, who explains the PRdeRwill “decrease rate stability” for
customers over the next eight yeHrsThere are two primary drivers for why customeité see
morevolatility, not less: AEP Ohio’s unreliable foreta and a quarterly reconciliation process.
First, the projected $4 million credit that AEP Olpilans to initially populate the PPA
Rider with, and the projected credit of $721 over life of the PPA Rider, which was derived
from a different forecast, have no grounding inrent market fundamentals. Cavicchi explains
that:
since that time when AEP Ohio originally developleel power
price forecast underlying its Joint Stipulatiorelfand power
market prices have declined significantly[,] whalhalidating the
entire analysis upon which the Joint Stipulatiobased. There is
simply no factual basis upon which Mr. Allen’s $&ttent Exhibit

WAA-2, which he cites as providing an estimated mahdollar
benefit of $721 million, is in any way realisfit.

Cavicchi continues, noting that current market d¢tioials have shattered the predictions
made in AEP Ohio witness Bletzacker’s fundamerftaiscast (which provides the foundation
for Ex. WAA-2): “there has been a decline in proget2016 natural gas prices of more than
50% when compared to late 2013 when Mr. Bletzadkeeloped his forecast (i.e., a decline of

more than $3/MMBTU).* Lower natural gas prices are expected to confiousome time,

“ESP 3 Ordeat 25.

“4 P3/EPSA Ex. 12 at 16 (Cavicchi Supp. Direct).
*®1d. at 7.

®1d. at 12.
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and these “reduced gas prices will result in loglectric prices * * * *’ In other words, “Mr.
Bletzacker's forecast is now clearly wrontj."Given this gulf between what AEP Ohio predicts
the market will do and what the market is actudthyng, the idea that customers’ rates will be
less volatile is groundless. As Cavicchi explainsiiew of recent data, the PPA Rider will
“significantly under-collect the PPA costs durimg tseven months it is in effect in 2016 and
result in a substantial rate increase in 207Thus, regardless of the initial $4 million credit
customers’ rates will become volatile shortly attes PPA Rider is implemented. A result that
is directly at odds with the aims of tB&&SP 3 Order

OMAEG witness Seryak also explains that not oné/&EP Ohio’s estimates of the
benefits to ratepayers “likely over-estimated tgibavith” in light of PIM’s recently revised
load forecasts, but “[t]he Stipulation introducegm#icant amounts of new resources that will
reduce revenue of AEP Ohio’s PPA plants, increairdikelihood that the PPA rider will
create costs for customerd.”"He concludes: “It is quite possible then, that BPA rider will not
provide a hedge at all for customers, but only tereasts.®

The second element that will add to volatilityhe PPA Rider’s quarterly reconciliation
process? Based on an analysis of wholesale market data #©11-2015, Cavicchi estimates
that customers will experience “significant swimgsates up and down” due to quarterly

reconciliations® These swings could be as much as -3/MWh to $10MVAEP-Ohio’s

*"1d. at 12-13.

“81d. at 12.

“1d. at 16.

* OMAEG Ex. 31 at 10, 5-9 (Seryak Direct).
*11d. at 10.

2 P3/EPSA Ex. 12 at 17 (Cavicchi Supp. Direct).

%1d. at 17.
15



proposed PPA Rider adopted by the Stipulationmatlact as an insurance-like product to
provide a significant financial hedge against mavkgatility as required” Neither the PPA
Rider nor the Stipulation provide rate stabilitydashould be rejected.

F. AEP Ohio’s analogy to Dominion and other recipientof cost-based rates is
inapt.

In an attempt to stave off the argument that ité\ PiPoposal will be anticompetitive,
AEP Ohio points to generators such as Dominion iigikia that receive cost-based rates yet
participate in PJM’s wholesale auctiofis.lt is the view of AEP Ohio that since no untoward
bidding behavior and market distortions have bedsligally uncovered in these situations, it is
therefore highly unlikely that any anticompetitiefects will arise out of its PPA proposal. AEP
Ohio misses the point.

Under Ohio’s deregulatory paradigm, “the utilityalhbe fully on its own in the
competitive market> This means that generating units must compeimsigeach other in the
markets to earn their revenues. Moreover, withatieent of retail choice in Ohio, customers
have the freedom to shop for their generation supplnlike in Ohio, Virginia has not instituted
these market-based approaches to fostering competimong generators and empowering

customer choice. When asked to explain the diflegse between Virginia and Ohio, the IMM

testified:
Dominion is * * * a full cost-of-service, regulatedertically
integrated utility, and when power plants are hbuilthat paradigm
* * * they are built and operated for the entirkelunder the cost-
> d.

SSESP 3 Ordeamt 25.
56 AEP Ohio Brief at 135-139.
S"R.C. 4928.38.
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of-service regime, and retail rates are set by tegime. The
difference in Ohio clearly is that units were ategmoint in the
cost-of-service * * * paradigm, were shifted to rketls, and now
are proposed to be shifted back. In addition, airse, in Ohio
there is retail choice, so that's really the fundatal difference®

What AEP Ohio fails to recognize is that—unlike §firia and other states that still use
cost-based rates—Ohio relies on competition taaetttnew generation investment. As PJM
explains in its amicus brief, it is imperative tl@ahio “be seen as a state where investment in
new generation is welcomed and such investmentoempete fairly with legacy investment to
the state’s ongoing economic development ne&ts.”The guaranteed revenue stream
contemplated by the PPA Rider could incent the RIPHs “to bid below their costs, which, in
turn, will have a suppressing effect on prices dagrade the signal upon which PJM and Ohio
are relying to attract new generation resourcetiio.”®°

This chilling effect on attracting new investmenttd, over time, threaten reliability. To
be sure, it is indisputable that resource adequacyurrently exceeding expectatidiis.
Nonetheless, it is appropriate to plan for the itadle retirement of the aging PPA units. And,
as AEP Ohio witness Bradish observed, without adexjgenerating resources, “the grid
becomes susceptible to swings in power flows, geltaand frequency that can lead to system

162

instability. Unnecessarily prolonging the life of aging, unemmic coal units while

discouraging investment of new generation in Okinat in the public interest.

%8 v/ol. XIl, Tr. at 3084-3085.
% PJM Amicus Brief at 4.
804.

®1 During the 2018/2019 BRA, PJM exceeded its targstrve margin of 15.7% by 4.1%. See OMAEG Ex.a29.
Attachment EWH-5 at 1 (2018/2019 RPM Base Residuation Results).

2 AEP Ohio Ex. 7 at 5 (Bradish Direct).
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Dynegy and others view the guaranteed revenuenssréfawing to AEPGR and OVEC
as erecting barriers to competitith These barriers could not only prompt unaffiliatedrchant
generators to flee Ohio but also deter them foeramy Ohio, thereby leaving an insufficient
amount of generation to plug the gap left by thérement of the PPA Unit% Flight of
unaffiliated merchant generation away from Ohio émdther states could destabilize Ohio’s
power system and deal a powerful blow to Ohio’shecnic development needs.

In short, regardless of what is going on in Virgirand elsewhere, Ohio’'s economic
development and reliability interests would bes#élved if the PPA proposal is allowed to take
root.

G. The Stipulation undermines economic development.

AEP Ohio mistakes a fundamental point of procedineesponding to claims about the
purported economic benefits that will accrue frdra preservation of the PPA Units. Although
AEP Ohio claims that there is lack of evidence rdijgy competing economic impact repdtts,
AEP Ohio fails to recognize that it has the burdéproof. As is the case with any application
before the Commission, the burden is on the apmlita provide evidence which substantiates
the application’s claim®’ If this proposal holds the promise of deliverixpnomic benefits, it

is up to AEP Ohio to prove it. AEP Ohio cannot tieeburden.

% Dynegy Ex. 2 at 4 (Ellis Supp. Direct).

% OMAEG Ex. 29 at 6 (Dr. Hill Supp. Direct).
% d.

% AEP Ohio Brief at 55.

%7 See, e.gln re Application of Duke Energy Ohio, In@31 Ohio St.3d 847, 2012-Ohio-1509, fr8the Matter of
the Application of the Woodbran Realty Corp. forEanergency Increase in Rates and Chay@=se No. 76-173-
ST-AEM, 1976 WL 407997, *2 (July 1, 1976).
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To begin with, and as OMAEG pointed out in itstiadi brief, AEP Ohio witness Allen
did not personally conduct an economic impact stahd he lacks the requisite expertise to
make reliable judgments about any alleged econampects®® He does not have an economics
degre€®® He has not taken any classes on economic develupand has never studied specific
economic impact methodologiés.He has never created economic development m&delde
is not an expert in the base economic theory maakich provides the foundation for his
analysis’® And he did not personally prepare the econonponts and exhibits attached to his
testimony’® AEP Ohio does not acknowledge, let alone attampehabilitate, these evidentiary
(and credibility) problems.

AEP Ohio likewise never concedes the fundamerdaidtghat closure of these coal units
will not spell the end of Ohio’s coal industry. &owill continue to be a fuel source in the
electric industry no matter what the outcome o$ ttase is. Whether the coal is put to use in
other plants throughout Ohio or in other statestkexs in the coal industry will still have a
market for their product’ Likewise, entry from new gas-fired generatingtsiniill bring jobs
and a strong tax base that could revitalize thalleconomies where the units are sitedThe

following Ohio-sited projects are in the PJM queared could bring significant economic

% OMAEG Brief at 46-49.

%9 Vol. VII, Tr. at 1740.

01d. at 1742.

1d. at 1743.

21d. at 1754.

31d. at 1745.

" OCC Ex. 10 at 3 (Dr. Dormady Direct).

S OCC Ex. 12 at 30 (Sioshansi Direct).
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benefits to the regions where they will operaterr@hCounty Energy; Oregon Clean Energy
Center; Clean Energy Future-Lordstown; and Middiet&Energy Centef®

In sum, AEP Ohimverstateghe benefits associated with keeping the PPA Uafitsat
and understatesthe value to be gained by the entry of cleanerremefficient natural gas
generating units.

H. The Stipulation’s severability provision illustrates that AEP Ohio has no interest
in sharing risk with its customers.

AEP Ohio’s claim that the Stipulation’s severapilgrovision complies with the terms of
the ESP 3 Orderiis disingenuou$’ In its brief, AEP Ohio quotes a large portionnfr&ection
IV.D of the Stipulation which addresses severapifihd then claims that the quoted section
meets not only thESP 3 Ordetbut also the ESP statute. But there’s a glarmgssion in AEP
Ohio’s portrayal of how the severability clause kgr Unmentioned in AEP Ohio’s discussion
on severability is the impact of the last two saenes from Section 1V.D, which provides: “This
commitment on severability is not intended and Ishal be construed to affect the prohibition
against retroactive ratemaking. No amounts cabbchall be refunded as a result of this
severability provision.

This heads-I-win, tails-you-lose proposition is angpatible with the Commission’s
stated directive in itESP 3 Ordethat any future PPA Rider proposal must “allodatrider’s
financial risk between both the Company and itepayers.” It is bad enough that customers

bear all the risk in a situation where the PPA Riddound to bdawful. But for AEP Ohio to

®Vol. VI, Tr. at 1582-1585.
" AEP Ohio Brief at 72.

8 Joint Ex. 1 at 35.

"ESP 3 Ordent 25.
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petition the Commission to sign off on a provisibat allows the Company to retain customer
funds in a situation where a court finds that tRéARRider isunlawfulis absurd.

The Commission should strike this decidedly onedigrovision, or, in the alternative,
explicitly order that any amounts recovered underRPA Rider be made subject to refund. The
Commission has taken such steps in the past astbiild do so here to protect custoniérs.
While OMAEG submits that rider true-up proceedingateh as the one envisioned by the
Stipulation—are not subject to the prohibition agai retroactive ratemakirf, if the
Commission adopts the Stipulation, it should oyesdflate that cost recovery under the PPA
Rider shall be subject to refund.

I. The IRP tariff provisions are anticompetitive.

As a signatory party to the Stipulation, the Ohineky Group (OEG) discusses the
virtues of the Stipulation’s IRP provisions whickdound to the benefit of Signatories, non-
opposing parties, and pre-existing IRP-tariff costos. But OEG’s discussion gives the
Commission a one-sided picture of the provisiomgacts on customefs.

OEG maintains that the IRP program enhances systkatility by removing load from
the system during peak peridds. This much is true, but if the goal is to improsgstem
reliability, excluding other high-load-factor custers from participating in the IRP program is

the wrong way to go about achieving it. StructgriRP-tariff eligibility in an asymmetrical

8 See, e.gln the Matter of the Self-Complaint of Akron Theknh#d. Partnership Case No. 04-1298-HT-SLF,
Finding and Order at 3 (November 3, 2004) (ordetivag surcharge be collected subject to refulmdihe Matter of
the Inclusion of Take or Pay Costs in the Gas Rastovery Rates of Ohio Gas Company and Relatecigaftase
No. 89-440-GA-UNC, 1989 WL 1732113, *1 (March 2989) (ordering that costs included in GCR ratembee
subject to refund).

8L River Gas Co. v. Pub. Util. Comn69 Ohio St.2d 509, 433 N.E.2d 568 (1982).
82 OEG Brief at 8-10.
81d. at 8.
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fashion, as the Stipulation does, is anticompetibecause it assigns participation eligibility not
on the basis of merit but on the basis of the enetts litigation position in this proceeding. It
also discriminates against those who do not suppamponents of the Stipulation through
membership. This is hardly the way to optimize eysteliability.

OEG's arguments about economic development follogv same mistaken logié. As
with system reliability, the IRP program can benheftonomic development if structured
appropriately. But selecting winners and loserghan basis of their litigation position in this
proceeding rather than on their objective abilgyrake a meaningful contribution to economic
development is the wrong way to “facilitate theisteffectiveness in the global econonfy.”

OEG next tries to downplay the costs associated iwplementing this program, but its
efforts are unavailing. It states that as capatisiyket prices increase, so will the value of the
offset to IRP program costs that are provided tghothe EE/PDR Rider. Whether capacity
prices rise, fall, or stay constant remains to &ns The simple fact is that regardless of any
applicable offsets, costs are costs. Adding mostscto customers’ bills does little to advance
the interests of economic development. AEP Ohitnegs Allen estimated that over the
Stipulation’s eight-year term, the amount of IRBditsprovidedto certain customers—and the
amountrecoveredfrom other customers—could reach up to $178.2ionifl® These costs are
significant and outweigh any benefits that may otliee flow from the implementation of the

expanded IRP program.

8 1d.
8 R.C. 4928.02(N).
8 vol. XIX, Tr. at 4751.
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J. Pike County does not permit the Commission to intrude on FERG exclusive
authority to oversee the wholesale market.

AEP Ohio does not dispute that FERC alone hasuti®aty to oversee wholesale
power transactions, but instead challenges thetamséhat a Commission decision authorizing
cost recovery under the PPA Rider would be preethipye"ERC'’s exclusive jurisdictiof.
According to AEP Ohio, all the Commission is beasied to do is sign-off on the prudence of
wholesale power purchases for the purpose of netiimaking” AEP Ohio cites to a line of
cases beginning witRike Count§ to address the preemption issue, but those cases ar
unpersuasive.

In Pike Countythe court ruled that the Pennsylvania PublicitytCommission (PPUC)
was not preempted when it disallowed a utility frpassing through certain wholesale purchase
power costs at the retail level in light of altetima sources of powef. The court distinguished
the functions of FERC from the PPUC, explaining flBRC examines the seller’s cost of
service data in examining whether the rate chaiggat and reasonable, but does not evaluate
whether the buyer’s decision to purchase the pevesrprudent in view of other optioffs.

AEP Ohio’s citation td’ike Countyconfuses what the Commission is being asked to do
on the front end versus what the Commission isgoagked to do on the back end. As the U.S.

Supreme Court recently explained, FERC alone “*hastthority—and, indeed, the duty—to

87 AEP Ohio Brief at 59-60.

8 1d.

8 pike County Light and Power Co. v. Pa. Pub. Utibn@n, 77 Pa. Cmwith. 268, 465 A.2d 735 (1983).
©1d. at 274.

11d. at 274-275.
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ensure that rules or practices ‘affecting’ wholegates are just and reasonabfe tnder the
terms of the OVEC and Affiliate PPAs, AEP Ohio vially the output from the PPA Units which
will then be sold into the PIM wholesale markeisy gains or losses that differ from the
contract price for the sale of that output willrthee flowed back to customers, thereby leaving
the PPA Units with an amount set not by the mar&e&seen by FERC, but by the terms of the
contracts between AEP Ohio and AEPGR and OVEC. qliestion is not whether the
Commission is able to disallow the collection oprudently incurred costs by AEP Ohio
through retail ratemaking. Given FERC'’s exclusawhority to determine whether a sale of
energy at wholesale is just and reasonable, thetignas whether the Commission may approve
a rate that the PPA Units may charge and receitigeinvholesale market.

As explained by OCC, by approving the PPA Rideg, @ommission would functionally
set the wholesale prices for the PPA Units by sepphting the wholesale auction clearing price
with that of the PPA contract pri¢2.Regardless of the Commission’s authority to meke
disallowance after the fact undeike Countyit cannot up front authorize retail rate recovery
that interferes with FERC'’s exclusive authorityoleersee rates at the wholesale level. The PPA
Rider, therefore, interferes with FERC’s exclugiwesdiction and must be rejected.

lll. Conclusion

The PPA Rider will saddle captive customers with generation costs of a fleet of aging
and uneconomic coal units and threaten to erasgatnge made by Ohio manufacturers and other
consumers in the competitive market. That outc@meconsistent with the General Assembly’s

unambiguous market-based directive and will thwhe state’s effectiveness in the global

92 FERC v. EPSACase No. 14-840, Slip Opinion at 15 (January2P8).
9 OCC Brief at 24-27.
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economy. The special privileges doled out to aravarclass of beneficiaries under the
Stipulation will only add to these woes. For dletreasons stated above, as well as for the
reasons given in OMAEG's initial brief, the Stiptitan adopting AEP Ohio’s PPA Rider should

be rejected.

Respectfully submitted,

[s/ Kimberly W. Bojko
Kimberly W. Bojko (0069402)
Ryan P. O’'Rourke (0082651)
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