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JOINT POST-HEARING BRIEF
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
AND
APPALACHIAN PEACE AND JUSTICE NETWORK

In a radical reversal of Ohio’s progress towarateie markets, AEP Ohio offers
up a settlement that could add $700 (or much ntor&)3 million Ohioans’ electric bills
to subsidize aging deregulated power plants. Antkstament to what is possible using
other people’s money, this subsidy charge is jostsettlement term among others that
would cost hard-working Ohioans dearly. AEP Ohmistomers already pay the highest
electric rates in the state.

PUCO Staff Witness Choueiki testified that Stafélibve[s] we are in a
competitive market. It's a fully functionally coettive market in Ohio, a generation
service, so there is no need for anything elsdveryeneration sidée.”

It gets worse for Ohioans. There is the testimoinyhe PJM Independent Market

Monitor. He warned of his intention to prevent sidized AEP power from harming the

! Hearing Transcript at Vol. XVI, p. 3915:17-22 (©ber 23, 2015).

1



nation’s competitive electric markets. If the Matrlonitor succeeds, Ohioans could
bear charges much greater than $700 each, bec&®e power plants might not clear
in the market. And without clearing, the powemptawould not receive revenue.

Consumers would pay much more in subsidies.

INTRODUCTION

Early in this proceeding, AEP Ohio (“AEP Ohio” ddtility”) asked the Public
Utilities Commission of Ohio (“PUCQ”) to providefdiated coal-fired generators (“PPA
Units”) with a predictable source of revenue. Unfoately for Ohio consumers, they are
the ones tapped to be this predictable sourcevehree.

Oddly, AEP Ohio has made this “ask” of state gowent despite its recent and
repeated representations that the PPA Units alegpesitioned from a cost and
operational perspective to participate in the caitipe market. Indeed, AEP Ohio has
asked the PUCO to rely on an AEP Ohio forecast stgpthat the PPA Units will be
profitable each year from 2016 to 2024. In lighthee evidence, the PUCO finds itself in
the position of having evidence from all the partieAEP Ohio, the Office of the Ohio
Consumers’ Counsel (*OCC"), and others — that moimtthe same direction: Denial.

Later, AEP Ohio, in effect, acknowledged the ovezinting evidence supporting
denial of the Amended Application. It filed a Jo8tipulation and Recommendation
(“Joint Stipulation” or “settlement”) with ten sigtory parties (“Signatory Parties”).

According to AEP Ohio, the Joint Stipulation iserfd as a modification to the

2 SeeFirst Supplemental Testimony of Joseph E. Bowrindoehalf of the Independent Market Monitor for
PJM (IMM Ex. 2) filed December 28, 2015 at p. 63%-
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Amended Application (“Modified Amended Application* though it still contains the
PPA Rider that is too costly for consumars.

But the Joint Stipulation is a vague, ambiguousgepaddge of a document full of
contingent promises that leaves implementationildeftar future resolutior. It will
plunge the PUCO and consumers of all kind intoraiesss wave of litigation. It
contains little more than “commitments” to makeufet filings that may or may not result
in actual programs. And were AEP Ohio’s own finahforecast of the Modified
Amended Application to be believed, consumers waldially bevorse offunder the
Modified Amended Application as a direct resultloé Joint Stipulation. Accordingly,
the Joint Stipulation should be rejected.

Regardless of whether the PUCO accepts the Jomil&ion and decides this
matter based on the Modified Amended Applicatiamegects the Joint Stipulation and
decides this matter based on the Amended Applica&P Ohio’s proposal should be
rejected. AEP Ohio’s own evidence confirms thatAmended Application, and the
Modified Amended Application, should both be denaged on the factors the PUCO
established in AEP Ohio’s ESP Ill caséhat result is confirmed by, and independently

justified by, OCC'’s evidence. At the very leabe PUCO is in no better position now

3 SeeHearing Transcript at Vol. XVIII, p. 4473:15-19.

* In important respects, “debate” among the sigyaparties about the Joint Stipulation’s meaningd
required. See idat Vol. XIX, p. 4719:7-4720:1.

® In the Matter of the Application of Ohio Power Caanp for Authority to Establish a Standard Service
Offer Pursuant to R.C. 4928.143, in the Form oEectric Security PlanCase No. 13-2385-EL-SSO
(“ESP 11I"), Opinion and Order at 25.



than when it originally denied cost recovery throtlge PPA Rider proposed in ESPII.
It should therefore deny the Amended Applicationifathe Joint Stipulation is approved,

deny the Modified Amended Application.

Il. EXECUTIVE SUMMARY

The PUCO must first confront the issue of whethéias jurisdiction to, among
other things, grant this application and impossé¢hgharges on Ohioans. It does not.
Federal law preempts the PUCO from setting theepeceived by the entity (AEP Ohio)
participating in the wholesale market at the céshe PPA. The PUCQO’s jurisdiction is
also preempted by federal law because the PPA Ridposal will distort competitive
markets for wholesale power. Indeed, FERC laskweguested comment on whether it
should review the AEP Ohio and FirstEnergy powechpase agreements. For similar
reasons, the PUCO is without jurisdiction undeteskaw.

After the evidentiary hearing on the Amended Apgdilen, AEP Ohio filed a
Joint Stipulation. Thus, the PUCO must first dedidt should approve the Joint
Stipulation. If it does, the PUCO must then de@dehe Modified Amended
Application. If it does not, the PUCO must deamtethe Amended Application.

The Joint Stipulation should not be approved baseAEP Ohio’s own evidence.
Were the PUCO to believe AEP Ohio’s own testimaonsumers would beorse off
due to provisions in the Joint Stipulatiother thanthe PPA Rider. There is so much
uncertainty about the Joint Stipulation that it ldowot have been the product of serious

bargaining among knowledgeable parties or be impthmic interest. Further, the Joint

® See id(in denying cost recovery, explained that “the Cdssion is not persuaded, based on the evidence
of record in these proceedings, that AEP Ohio’s PiBér proposal would provide customers with

sufficient benefit from the rider’s financial hedgi mechanism or any other benefit that is commextsur

with the rider’s potential cost.”).



Stipulation is so vague and ambiguous that it cowlidhave been the product of serious
bargaining among knowledgeable parties or be irpthic interest. Signatory Parties
footnoted out of material provisions of the Joitip&lation, which causes it to fail the
three-prong test that the PUCO has historicallyiaggo stipulations. The standards by
which AEP Ohio’s conduct under the Joint Stipulatwill be measured are so hollow
that it cannot pass that historical test. It wilinge the PUCO and consumers of all types
into an endless wave of litigation. As a matteregjulatory principle and policy, the
PUCO should require more certainty and clarity stipulation.

The Joint Stipulation is flush with “commitments’tentingent commitments, at
that — and short on actually implementing progra®sch should not suffice as a matter
of regulatory principle and policy and public irgst considerations. And the Joint
Stipulation is unnecessary to the purported bentferein — the PPA Rider is not
necessary to achieving alleged hedging benefithiehnare otherwise overstated. Were
this not enough, AEP Ohio has failed to meet itgilbn of showing that the PPA Rider is
in the public interest under the factors estabtishehe PUCO’s ESP Il Opinion and
Order.

OCC'’s evidence confirms, and independently justjfrejecting the Joint
Stipulation under the PUCQO'’s three-prong test.pttsggrams will cost consumers at least
$2 billion with no corresponding consumer beneltitwas not the product of serious
bargaining among knowledgeable parties, it violadgmilatory principles and practices,
and is not in the public interest. The Joint Sagan is a compilation of special interest
handouts. Further, its rate design is fundamsentiaved. In addition to these

considerations, approving the Joint Stipulation Mdoecessitate rejecting the Modified



Amended Application because it would cause ESB® lail the MRO v. ESP test to the
detriment of consumers.

Irrespective of whether the PUCO examines the Aradmpplication or the
Modified Amended Application, and irrespective diage evidence the PUCO believes,
only one result can be reached: Denial. The factors the PUCO established in AEP
ESP 1l cannot be met. The PPA Units are not iaririal trouble. In fact, according to
AEP, they are all profitable. The PPA Units aré mecessary for reliability or fuel
diversity. The system is already reliable, withealthy reserve margin above what is
necessary, and the market is diversifying fuel sesion its own. The environmental
regulatory regime is so dynamic, and is in so nflieh that when it comes to the PPA
Units’ environmental compliance there is only oeeainty: uncertainty. And there is
no reliable evidence before the PUCO regardingetfext on electricity prices were the
PPA Units to close or the corresponding impact dro® economy. Additionally, the
Amended Application and the Modified Amended Apation would have to be rejected
because they would cause ESP lll to fail the MRESP test.

Though the record is sufficient to deny AEP Ohiareposals, it is not sufficient
to approve them. Material evidence was excludenh fthe record based on inappropriate
rulings. Such rulings would have far-reachingjymteeial impacts. The PUCO should
reverse those rulings and re-open this matteratattban reach a decision based on a

full, complete, accurate record.



.  BACKGROUND

A. The Ohio General Assembly chose competition torptect
consumers.

In Senate Bill 3 (“S.B. 3”), the Ohio General Assdynadopted a comprehensive
statutory plan to facilitate and encourage comipetiin the retail electric market as a
means to protect consumers from increasing eleettés’ It also recognized that things
could change as competition matured.

As competition evolved, the Ohio Supreme Court ddbat things were not
proceeding as expect&dThe PUCO and utilities responded with rate plasisexpressly
contemplated by statufeHaving to review such plans, the Ohio SupremerCou
acknowledged the primary role the Ohio General Addg had to play (and intended to
play) in connection with S.B. 3, and asserted #ualitional legislative action might be
required®

Affirming its intended role in making any adjustnt®io S.B. 3, the General
Assembly responded with Senate Bill 221 (“S.B. 32Broadly speaking, it required
electric distribution utilities to provide consursevith a standard service offer
(“SSO”).** The Ohio General Assembly adhered to its befieimpetition with S.B.

221 and provided that electric distribution utdgihad to fulfill this requirement with a

7 See AK Steel Corp. v. PUC@6 Ohio St. 3d 81, 81 (200Z)CC v. PUCQ 114 Ohio St. 3d 340, 340
(2007).

8 See OCC v. PUCQ14 Ohio St. 3d 340, 343 (2007).

°See In re Columbus S. Power Ct28 Ohio St. 3d 512, 513 (2011).
19 See id(citations omitted).

1 See id. see alsdR.C. secs. 4928.141-4928.144.
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market rate offer (“MRO™7 unless they could show that an electric secutéy p
(“ESP")"3is more favorable in the aggregate than a mastetaffer'*
B. The PUCO denied AEP Ohio’s initial request for aPPA Rider

because it was uncertain if the PPA Rider would praide
consumer benefits commensurate with potential costs

AEP Ohio first sought authority for a PPA Rideits ESP 1l Application>
Initially, the PPA Rider was based solely on AERdhOhio Valley Electric
Corporation (“OVEC”) contractual entitlement frolretKyger Creek and Clifty Creek
generating station. Foreshadowing things to come, AEP Ohio reserkedight to
include additional PPAs in the PPA RidérAs proposed in the ESP IIl case, AEP
Ohio’s OVEC contractual entitlement, including emgrcapacity, and ancillary services,
would be sold into the PJM Interconnection, LLCJMP) markets. And, after deducting
all associated costs from the revenues, the predeaah the OVEC contractual
entitlement, whether a credit or a debit, wouldraed¢o Ohio consumeré.

AEP Ohio asserted that the PPA Rider rates woakland fall in a manner that is
counter-cyclical to market prices, thereby creatirfgedging effect for consumers.

AEP Ohio’s estimated rate impact of the PPA Rid®red drastically. Its President

estimated that the PPA Rider would cost ratepayg2smillion over the course of the

1235eeR.C. 4928.142. An “MRO” sets “rates using a cotitive-bidding process to harness market
forces.” See In re Columbus S. Power Ct28 Ohio St. 3d at 514.

¥ SeeR.C. 4928.143,

14 SeeR.C. 4928.143(C)(1). This test should be limitedonsidering quantitative factors.
15 SeeESP 11l Opinion and Order at 8-27.

®See idat 8.

7 See id.

¥see id.

Y geeid.



three-year ESP Another AEP Ohio witness testified that the PPdeéR would result in
an $8.4 million benefit to ratepayers over the ¢hyear ESP!

All but one of the multitudes of Intervenors oppb$iee PPA Ridef? Staff
asserted that the PPA Rider was a step backwattis iRUCQO'’s goal to transition to a
fully competitive market with market based pricfrigFurther, Staff asserted that PUCO
oversight of the PPA Rider would be severely limhjté not non-existent, because the
underlying PPA would be subject to Federal Energguatory Commission (“FERC”)
jurisdiction and not the PUCO'’s jurisdictiéf.n fact, it was argued that the PPA
mechanism was preempted by the Federal Power RBX").>

Staff also asserted that the costs for running OV&(@ thus the costs of the PPA
Rider, could substantially increase as a resulaimipng other things, environmental
regulations’® Consistent with the estimate of AEP Ohio’s Prestdvarious Intervenors
estimated that the PPA Rider would result in lazgsts to customers — from $82 million
to $116 million?” Beyond just the negative rate impact of suchs;astveral Intervenors
asserted that allowing AEP Ohio to recover suchscisough the PPA Rider would
constitute an anticompetitive subsidy, particulaiyen that AEP Ohio’s customers

would be ensuring recovery of the cost of genematrdh a return on and of AEP Ohio’s

D gee id.
“geeidat 9.

2 gee idat 12.

B geeid.

% See idat 13.
**See idat 13-14.
*®seeidat 17.
*’See idat 16.



investment in OVEC® Stated generally, Intervenors characterized ABR'® PPA
Rider proposal as a bailout paid for through cusicelectric bills for aging coal plants
and a means to insulate shareholders from the oistkee competitive market, costs of
future carbon restraints, and other environmerggliiations’

Although the PUCO found that the PPA Rider would,theory,” have the effect
of stabilizing prices, it rejected the PPA Ridepasposed® The PUCO explained that
“there is no question that the rider would impagitomers’ rates through the imposition
of a new charge on their bill§"” What the PUCO found unclear was “how much the
proposed PPA Rider would cost customers and whetistomers would even benefit
from the financial hedge®® It emphasized that “[i]n light of the uncertairgtgd
speculation inherent in the process of projectimggrtet impact of the proposed PPA
rider, which is evident in AEP Ohio’s own project®ranging from $52 million net cost
to an $8.4 million net benefit, the Commissionnsble to reasonably determine the rate
impact of the rider®® At the same time, the PUCO agreed with variotsrifenors that
the evidence of record demonstrated that the PR&rRinay result in a net cost to
customers — with little offsetting benefit from iteended purpose as a hedge against
market volatility>*

Ultimately, the PUCO determined that because thva®“considerable

uncertainty with respect to pending PJM marketmafproposals, environmental

B gee idat 18.
» Sedd. at 19.
% seeidat 21
% See idat 23.
2 seeid.

¥ See idat 24.

3 3Seeid.
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regulations, and federal litigation, as AEP Ohikramwledges, and, in light of this
uncertainty, [it did] not believe that it is [wasppropriate to adopt the proposed PPA
rider at this time® It was “not persuaded, based on the evidenceowird in the[]
proceedings, that AEP Ohio’s PPA rider proposalld/quovide customers with
sufficient benefit from the rider’s financial hedgimechanism or any other benefit that
is commensurate with the rider’s potential cd5t.Therefore, the PUCO authorized only
a placeholder rider, at an initial rate of zeral amquired AEP Ohio to show in a “future
filing” justification for cost recovery/ Among the showings that the PUCO required

AEP Onhio to make, “at a minimum,” were:

. Financial need of the generating plant;

. Necessity of the generating facility, in light oftdre
reliability concerns, including supply diversity;

. Description of how the generating plant is comgliaith

all pertinent environmental regulations and i&nplor
compliance with pending environmental regulaticars]

. The impact that a closure of the generating plaoild/
have on electric prices and the resulting effececonomic
development within the staf®.

The PUCO emphasized that it would balance, bubadiound by, the foregoing
factors>?

The PUCO also directed AEP Ohio to provide in tliteife filing:

¥ seeid.
% See idat 25.
¥ seeid.
B seeid.

39 See idAs Staff explained in the initial phase of this&a8EP Ohio could satisfy all of these factors and
the PUCO may still say “no” to its Amended Applicai’Modified Amended ApplicationSeeHearing
Transcript at Vol. XVI, p. 3893:6-16.
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. Provision for rigorous PUCO oversight of the rider,
including a proposed process for a periodic sulis&n
review and audit;

. A commitment to full information sharing with th&JEO
and its Staff;

. An alternative plan to allocate the rider’s finaalgisk
between it and its ratepayers; and

. A severability provision that recognizes that aler

provisions of its ESP will continue, in the evémdt the
PPA rider is invalidated, in whole or in part aygoint, by
a court of competent jurisdictidfi.

Before the PUCOQO’s Opinion and Order in AEP OhioSFElII case, AEP Ohio
filed an Application to include a new PPA in theAPRider** After the Opinion and
Order in the ESP Il case, AEP Ohio filed an Ameahdgplication under which it
attempted to address the PUCO requirem®nis.month-long evidentiary hearing was
held on the Amended Application.

C. AEP Ohio files the Joint Stipulation.

After the evidentiary hearing on the Amended Apdiicn, AEP Ohio filed the
Joint Stipulation. It purportedly addresses conseaised by Staff and other partfésa

week-long evidentiary hearing was held on the J8trdulation.

“0SeeESP 11l Opinion and Ordeat 25-26.
“1 SeeApplication filed October 3, 2015.

2 SeeAmended Application filed May 15, 2015. A coveitée from AEP Ohio’s President accompanied
the Amended Application. In it, AEP Ohio’s Presitlsaid that AEP Ohio intends to continue “partngfi
with the PUCO.See5-15-15 Letter to Commission from Mr. Vegas (OCC Exadmitted at Hearing
Transcript Vol. 1l, p. 365). AEP Ohio Witness Fegtta former Michigan Public Service Commission
Chairman, did not view his role as a regulatoreiadpa “partner” with the utilities he regulate8ee
Hearing Transcript at Vol. lll, p. 884:17-20. Nsirould the PUCO.

3 SeeDirect Testimony of William A. Allen in support @&EP Ohio’s Settlement Agreement (AEP Ohio
Ex. 52) filed December 14, 2015 at p. 2:18-21.
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D. Matters for the PUCQ'’s determination.

AEP Ohio now seeks approval of the Amended Appbcaas modified by the
Joint Stipulatiorf* The first matter for the PUCO’s determinatiomvisether to approve
the Joint Stipulation. If the Joint Stipulationaigproved, the PUCO must determine if
the Modified Amended Application passes muster uitddeSP 11l Opinion and Order
and governing statutes. If the Joint Stipulat®nat approved, the PUCO must
determine if the Amended Application passes musteer its ESP 11l Opinion and Order

and governing statutes.

IV.  STANDARD OF REVIEW

The Ohio Supreme Court statedDnff v. Pub. Util. Comrf¥. that a stipulation is
merely a recommendation that is not legally bindipgn the PUCO. The PUCO “may
take the stipulation into consideration, but mwetedmine what is just and reasonable

from the evidence presented at the hearffig.”

The Court inConsumers’ Counsel v. Pub. Util. Céhtonsidered whether a just
and reasonable result was achieved with referencetéeria adopted by the PUCO in
evaluating settlements:

1. Is the settlement a product of serious barggiamong
capable, knowledgeable parties, where there igsltyeof

interests among the stipulating parties?

2. Does the settlement package violate any impbrta
regulatory principle or practice?

*4 SeeHearing Transcript at Vol. XVIII, p. 4473:15-19.sAoted earlier, the Amended Application as
modified by the Joint Stipulation is referred todia as the Modified Amended Application.

“5 Duff v. Pub. Util. Comm56 Ohio St.2d 367 (197&ee alsdOhio Adm. Code 4901-1-30(E).
46 .
Seeid.

47 Consumers’ Counsel v. Pub. Util. ComB¥ Ohio St.3d 123, 126 (1992).
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3. Does the settlement, as a package, beneftayes and
the public interest?

The Consumers’ Counsel is recommending that the® W& consider this hodgepodge
of a settlement as a “package,” as explained below.

In evaluating settlements in ESP cases, the PU®GOIdInecognize the parties’
asymmetrical bargaining positions, where the ytpibssesses superior bargaining
power?® As Commissioner Roberto noted in FirstEnergyigahESP case filed in 2008:

When parties are capable, knowledgeable and staral before
the Commission, a stipulation is a valuable indicaf the parties’
general satisfaction that the jointly recommendesaiit will meet
private or collective needs. It is not a substitht@vever, for the
Commission’s judgment as to the public interese Tommission
is obligated to exercise independent judgment basdtie statutes
that it has been entrusted to implement, the reoefdre it, and its
specialized expertise and discretion.

In the case of an ESP, the balance of power crésgtan electric
distribution utility’s authority to withdraw a Comigsion-modified
and approved plan creates a dynamic that is imiplests ignore. |
have no reservation that the parties are indeeabtaand
knowledgeable but, because of the utility's abtityithdraw, the
remaining parties certainly do not possess equgkiang power
in an ESP action before the Commission. The Comamsaust
consider whether an agreed-upon stipulation arisimder an ESP
represents what the parties truly view to be iirthest interest —
or simply the best that they can hope to achievennne party
has the singular authority to reject not only ang all

8 As described in detail earlier, in its ESP 11l @ipin and Order the PUCO could not conclude based on
the record before it that AEP Ohio’s PPA Rider megd was in the public interesgeelllB, supra It
therefore required that AEP Ohio make various shgwin a future filing.See id. Thus, the PUCO has
already decided what AEP Ohio must show beforalitfind that AEP Ohio’s PPA Rider proposal is in
the public interest. Accordingly, the showings aummced in ESP Il that AEP Ohio must make are
necessary showings that AEP Ohio must make in adiomewith the “public interest” prong of the three
prong test. As a result, the evidentiary recoodrfithe initial stage of this proceeding and theulsion
herein based on that evidentiary record are agpéaaot only to the PUCO’s determination on the
Amended Application or, if the Joint Stipulationaipproved, the Modified Amended Application, but
equally to the PUCO'’s public interest analysishef doint Stipulation, itself, under the three-proess.

“9 As described below, and in the testimony of OCG@nd&ses Hixon (OCC Ex. 9) filed September 11,
2015, and Haugh (OCC Ex. 33) filed December 2852@1e PUCO's ESP Ill analysis was not, and could
not have been, complete because the PPA Riderdtdzban populated. Accordingly, the PUCO should
evaluate AEP Ohio's proposals here in light ofrdguirements governing ESPs.
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modifications proffered by the other parties b @ommission’s
independent judgment as to what is just and reddenia light of
the Commission’s fundamental lack of authorityhe tontext of
an ESP application to serve as the binding arbiterhat is
reasonable, a party’s willingness to agree witlelantric
distribution utility application cannot be afforddte same weight
due as when an agreement arises within the cootexher
regulatory frameworks. As such, the Commission mexsew
carefully all terms and conditions of this stipigat>
Commissioners Centolella and Lemmie expressedasigoncerns As
reflected in Commissioner Roberto’s opinion, thegbaing position of an electric
distribution utility relative to other parties im &SP proceeding is strengthened by the
ability of the electric distribution utility to regt the results from a fully litigated ESP
proceeding. And the utility’s advantage is furtireareased by the utility’s ability to
offer inducements, including inducements fundeatiner people’s money, to gain
signatures. These utility advantages should prawgry eye by regulators considering
the terms of a settlement that the utility negetiat
The ultimate question to be answered is whethdiglm of the record, AEP
Ohio's proposals are reasonable, comply with QGdwg &nd are in the public interest. As
OCC shows below, AEP Ohio does not meet this standa
In addition, the PUCO must ensure that the Amerfggalication or, if the Joint
Stipulation is approved, the Modified Amended Apation, meets the provisions of the

Ohio Revised Code governing ESPs. The standamelvadw for ESP cases is found in

R.C. 4928.143(C)(1), which states in pertinent:part

*%n re FirstEnergy’s 2008 ESP Cag8ase No. 08-935-EL-SSO, Second Opinion and Ofdginion of
Commissioner Cheryl L. Roberto Concurring in Pad ®issenting in Part (Mar. 25, 2009) at 1-2
(citations omitted).

*1 See id. Opinion of Commissioners Paul A. Centolella andevia A. Lemmie, Concurring (Mar. 25,
2009) at 2 (the ability of an electric distributiatility to withdraw (and its prior withdrawal)” rel to be
taken into account when considering the weightegiven to this stipulation” and “The Commissionshu
evaluate whether the stipulation represents a bathand appropriate resolution of issues.”).
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[T]he commission by order shall approve or modifig @approve
an application filed under division (A) of this sea if it finds that
the electric security plan so approved, includisgricing and all
other terms and conditions, including any deferaald any future
recovery of deferrals, is more favorable in theraggte as
compared to the expected results that would otlserapply under
section 4928.142 of the Revised Code. Additionallthe
commission so approves an application that contsacharge
under division (B)(2)(b) or (c) of this sectionethommission shall
ensure that the benefits derived for any purposw/fach the
surcharge is established are reserved and madaldednp those
that bear the surcharge. Otherwise, the commidsiarder shall
disapprove the application.

Further, R.C. 4905.22 requires that every publiigyfurnish necessary and
adequate service and facilities, and that all adsfgr any service must be just and

reasonable. Of course, AEP Ohio as the applicaatstthe burden of prodf.

V. RECOMMENDATIONS

A. The core responsibility of FERC, not the PUCO,3 to protect
consumers by overseeing the nation’s wholesale dlgc
markets; the PUCO is without jurisdiction under federal law
and state law to approve the PPA Rider.

1. It is necessary and appropriate for the PUCO talecide
if it has jurisdiction in the first instance.

The PUCO is an administrative agency with the pawetetermine its own

jurisdiction®® It has recognized that before addressing thetsnefria case, it must first

*2See, e.gR.C. 4928.143(C)(1)n the Matter of the Application of The Ohio Bedll@phone Company for
Authority to Amend Certain of its Intrastate Tagif6 Increase and Adjust its Rates and Chargesand
Change its Regulation4985 Ohio PUC Lexis 7, 91 (PUCO Case No. 84-18B5AIR); In the Matter of
the Application of the Ottoville Mutual Telephonen@pany for Authority to Increase its Rates and
Charges and to Revise its Tariffs on an EmergendyTe@mporary Basis Pursuant to Section 4909.16
Revised Codel973 Ohio PUC Lexis 3, 4 (PUCO Case No. 73-35¢“Xthough the applicant must
shoulder the burden of proof in every applicatioogeeding before the Commission, this burden takes
an added dimension in the context of an emergesteyaase.”).

> See, e.g., In the Matter of the Complaint of Mefft@iler Park, Inc, 1985 Ohio PUC Lexis 574, 14
(PUCO Case No. 84-757-WW-CSS).
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determine the extent of its jurisdiction, if atfylt has also recognized that it will not
address the merits of a case, even after hearimgresfurther review of jurisdictional
issues leads to a finding of no jurisdictiBnAs the Ohio Supreme Court has explained,
it is “necessary and appropriate” for the PUCOdnsider germane law to decide its own
jurisdiction in the first instanc®. Upon such consideration here, the PUCO can come t
but one conclusion: It lacks jurisdictich.

2. FERC has exclusive jurisdiction over wholesalenergy
transactions as a matter of federal law.

The PUCO's jurisdiction over AEP Ohio’s proposeddH®ider is field and
conflict preempted under the FPA The FPA vests FERC with exclusive jurisdiction
over the “transmission of electric energy in intets commerce” and the “sale of electric
energy at wholesale in interstate commercelnder the FPA, a wholesale sale is

simply a sale for resaf8. Rather than directly setting rates, FERC hasemts achieve

% See, e.g., In the Matter of the Commission Invasitig into the Operations and Service of Lake Erie
Utilities Company 1988 Ohio PUC Lexis 958, 4 (PUCO Case No. 86-1&&COl).

*See, e.g., In the Matter of the Complaint of Chathva Lakeside Utilities Corp1984 Ohio PUC Lexis
458, 17-18 (PUCO Case No. 83-413-WS-CSS).

5 See In re Complaint of Residents of Struth4sOhio St. 3d 227, 231 (1989). Stated diffdyeintan
analogous context, when trial courts’ subject nngttesdiction is challenged by way of a motion end
Ohio Civil Rule 12(B)(1), appellate courts have laxped that “the trial cournust decidevhether the
plaintiff has alleged any cause of action whichabart has the authority to decideWestside Cellular v.
Northern Ohio Cellular Tel. Cp100 Ohio App. 3d 768, 770 (Cuyahoga 1995) (isatidded).

" To date, the PUCO has deferred ruling on the pptiemissue. It has made clear, however, that it
reserved the right to revisit the issugee, e.gESP 1ll Second Entry on Rehearing at 6. As thaaity
discussed here confirms, it is necessary and apptegor the PUCO to decide if it has jurisdiction

816 U.S.C. 824d (2006).

916 U.S.C. 824(b)(1)Nantahala Power & Light Co. v. Thornburg76 U.S. 953, 966 (198&ee also
PPL EnergyPlus, LLC v. Solomor66 F.3d 241, 251 (3Cir. 2014) (“the wholesale price for capacity. . .
is squarely, and indeed exclusively, within FERfDi$sdiction.”) (citation omitted).

916 U.S.C. 824(d).
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its regulatory aims by “protecting the integrityinferstate market$* To do so, FERC
has authorized the creation of regional transmissrganizations to oversee certain
multistate markets — including PJ¥1.PJM operates energy and capacity marKets.
Both markets “are designed to efficiently allocstpply and demand, a function which
has the collateral benefit of incenting the corcttam of new power plants when
necessary[]" via price signals. They represent “a comprehensive program of réigala
that is quite sensitive to external tamperifig.”

a. Field preemption under the Federal Power Act.

Field preemption occurs when “Congress has legdlabmprehensively to
occupy an entire field of regulation, leaving nomofor the States to supplement federal
law.”®® Actual conflict between a state enactment andrf@daw is not necessary to a
finding of field preemption — “it is the mere faaftintrusion that offends the Supremacy
Clause.®” “A wealth of case law confirms FERC's exclusiv@yer to regulate
wholesale sales of energy in interstate commercé®®. The FPA “leaves no room either
for direct state regulation of the prices of intats wholesales of [energy], or for state

regulations which would indirectly achieve the saemult.®® States cannot “rely on

1 PPL EnergyPlus, LLC v. Nazariai53 F.3d 467, 472 {4Cir. 2014):see also Solomoi66 F.3d at 248
(“FERC favors using market mechanisms to producepatitive rates for interstate sales and transomssi
of energy.”).

%2 Nazarian 753 F.3d at 472.
®d.

*1d.

®1d.

®|d. at 474.

*1d.

®81d. at 475 (citations omitted).

%91d. (citation omitted).
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mere formal distinction in ‘an attempt’ to evade@mption and ‘regulate matters within
FERC's exclusive jurisdiction.”

Accordingly, a state program under which a paréinipn the PJM markets
receives a fixed sum for every unit of capacity andrgy that it cleargven if the state
program does not fix the rate paid by PIM to thekegparticipant is preempted* So
is a state program under which a PJM market ppéaitireceives the rate paid by PIM to
the market participant plus an additional amd@ritThe fact that [a state program] does
not formally upset the terms of a federal transacts no defense, since the functional
results are precisely the sanfd.Nor is a state program saved where it incorperate
rather than repudiates, PJM clearing prices.

b. Conflict preemption under the Federal Power
Act.

Conflict preemption applies “where under the cirstances of a particular case,
the challenged state law stands as an obstadbe taccomplishment and execution of the
full purposes and objectives of Congre§s A state program that has the potential to

distort PIM auction price signals has been heldlicopreempted?®

01d. at 476.
"L See idat 476-77.
2See Solomqry66 F.3d at 252.

3 Nazarain 753 F.3dat 477. Importantly, whether a state program fieneily sets the price received by
the PIM market participant for energy and capaity just and reasonable rate is immaterial to the
preemption analysisSolomon 766 F.3d at 253.

" Solomon766 F.3d at 254.
> Nazarian 753 F.3dat 478 (citation omitted).
®1d. at 478-79.
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3. The PUCQO’s jurisdiction is field preempted becase,
under the PPA Rider, the PJM market participant
(AEP Ohio) would receive a fixed sum for energy and
capacity sold on the PJM markets.

Under AEP Ohio’s Amended Application/Modified AmetApplication, the
proposed sale from AEP Ohio into the PIJM markegsividiolesale transactidh. That
transaction would be revenue neutral to AEP Ghidhis results from how the PPA
Rider will function. When the revenues accruingh®P Ohio from the sale of PPA
entitlements into the PIM markets exceed all castsciated with the PPA, AEP Ohio
will credit customers the difference through theA®der.”® When the revenues
accruing to AEP Ohio resulting from the sale of Péhitlements into the PJM markets
are less than all costs associated with the PPA&, @&io will charge customers the
difference through the PPA Rid®r.

Accordingly, the revenues received by AEP Ohio fittva sale of the capacity,
energy, and ancillary services associated with twhAffiliate PPA and the OVEC
entitlements combined with the net PPA Rider creditharge will equal AEP Ohio’s
expenses associated with the Affiliate PPA and O\&atlement$® In short, AEP
Ohio’s proposal in its Amended Application/Modifiésnended Application would fix

the amount received by the PIM market participahER Ohio — for the indisputably

" SeeHearing Transcript at Vol. VII, p. 1951:18-24.
8 SeeHearing Transcript at Vol. I, p. 211:6-11; Vol. \fl, 1706:2-1707:6.

"9 SeeOCC Request for Admission 3-015 (OCC Ex. 22, admitit Hearing Transcript Vol. XVII, p.
4413).

8 5ee0CC Request for Admission 3-016 (OCC Ex. 23, admitit Hearing Transcript Vol. XVII, p.
4413).

81 SeeOCC Request for Admission 3-017 (OCC Ex. 24, admditt Hearing Transcript Vol. XVII, p.
4413).
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wholesale transaction — sale of energy, capaaity,acillary services on the PJM
markets — at the contract price for the PPAs.

The annual (or quarterly, if the Joint Stipulatisrapproved) adjustment proc&ss
proposed by AEP Ohio confirms this. If there warmeviation of actual weather from
“normal” weather, upon which AEP Ohio’s PPA Riderdcasts would be based, there
would be a true-up due to actual weather and antasket prices resulting therefrdth.

If there was a deviation regarding projected eneeggnues from actual energy
revenues, that would be adjusted in the PPA Ridees- or under-recovery
mechanisni? If there were a deviation in the amount of calyagvenues realized from
the market, that would be adjusted in the PPA Rid®rer- or under-recovery
mechanisni> If there were a deviation in energy chargesyfoatever reason, that
would be adjusted in the PPA Rider’s over- or urgeovery mechanistf. Any
deviation between forecasted and actual debtegtaty rate, tax rates, depreciation
rates, operation and maintenance expenses, anel ‘dthrges” would be adjusted in the
PPA Rider’s over- or under-recovery mechanfém.

There is no dispute but that AEP Ohio’s proposéel sthe capacity, energy,
and ancillary services in the PIJM markets is a e$alk transaction. That sale is under
federal jurisdiction as a matter of I&.The amount received by AEP Ohio, the PIM

market participant, for the sale is revenue netitr&dEP Ohio. There is one and only

82 See, e.gHearing Transcript at Vol. VII, p. 1977:3-8.
8 See idat p. 1977:14-1978:1.

8 See idat p. 1978:6-10.

8 See idat p. 1978:11-15.

8 See idat p. 1978:16-20.

87 See idat p. 1980:3-20; 1981:14-25; 1982:1-8.

8 SeeVA2, supra.
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one way that the sale could be revenue neutralheibmount received by AEP Ohio for
the sale is fixed at the costs of the sale. As AR itself has explained, that is exactly
how the credit/charge of the PPA Rider, and the Rifer’'s adjustment mechanism, will
work. Because AEP Ohio’s proposals in the Amenigplication/Modified Amended
Application will fix the amount it receives for caqity, energy, and ancillary services
wholesaled on the PJM markets, its proposals al@ fireempted by federal law. The
PUCO should therefore dismiss this case.
4, The PUCQO's jurisdiction is conflict preempted beause

AEP Ohio’s proposal would distort PJM’s auction price
signals.

The PPA Units currently operate in a competitiveka&®™ They do so as a result
of S.B. 3 and5.B. 221%° In a competitive market, there is no predictatarce of
revenue’ In point of fact, inherent in a competitive marlethat there areo
predictable sources of reventfeBut under the proposals in the Amended
Application/Modified Amended Application, the PPAlts will have a predictable
source of revenu®. And they will have a predictable return on equixofit) for their
entire useful lives (or, if the Joint Stipulatienapproved, eight and a half years) — that
which is defined in the PPAS.

Further, if the Amended Application/Modified AmermtApplication is rejected,

capital-cost expenditures on the PPA Units willdn&ty be made in light of the available

89 SeeHearing Transcript at Vol. |, p. 187:24-188:1.
9 See idat p. 188:2-5.
1 See idat p. 188:6-10.

92 5ee idat p. 188:11-14see also idat Vol. VII, p. 1947:11-17 (PJM revenue availatleNEP Ohio from
OVEC under governing PUCO orders).

% Seeidat Vol. I, p. 188:15-18.
% Seeidat p. 165:12-16.
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market-based revende.With that there is the associated risk that mabesed revenue
will not cover capital-cost expenditurés Were revenue not sufficient, the PPA Units
would have to engage in efficiency enhancing castirig.”’ But under the Amended
Application’s/Modified Amended Application’s propals, the PPA Units would face no
risk regarding generating revenue or earning reeesuficient to cover capital
expenditures, or market-based price signals togamgeefficiency enhancing cost-
cutting®®

AEP Ohio’s President admits that AEPGR’s profitass will notbe determined
by the market if the PPA Rider proposals in the Adexl Application/Modified
Amended Application are apprové AEP Ohio does not dispute that the proposed
PPAs arenotwarranted by market-driven principles — it would eater into the PPAs if
its revenues were determined by the matiet.

“The proposed PPA Rider would constitute a subaitgiogous to the subsidies
previously proposed in New Jersey and Marylandy bbétwvhich were found to be
inconsistent with competition in the wholesale pomearkets.*®* Generation sold into

PJM that is insulated from the competitive fordest @ll other generation faces

% Seeidat Vol. IV, p. 1234:17-22.
% See idat p. 1234:23-1235:2.
% See idat p. 1235:3-6.

% See idat p. 1235:7-14. Importantly, the history of AERr@ration Resources (“AEPGR?”) over the last
several years proves the point that the markebikiwg. AEPGR is, and has been, engaging in efficy
enhancing cost-cuttingSee idat p. 1238:15-1239:12. It will continue doing the Amended
Application/Modified Amended Application is denie®ee idat p. 1239:13-16.

“See idat Vol. I, p. 147:10-15.
10 gee idat Vol. Ill, p. 799:9-19; Vol. VII, p. 2023:15-22.

191 First Supplemental Testimony of Joseph E. Bowdndehalf of the Independent Market Monitor for
PJM (IMM EXx. 2) filed December 28, 2015 at 4:25-27.
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inherently distorts PIM’s auction price signafSAEP Ohio’s proposals are therefore
conflict preempted by federal law. The PUCO shdb&tefore dismiss this case.

5. The PUCO also lacks jurisdiction under state law

As another threshold matter, the PUCO must detexiihiih has subject matter
jurisdiction here undestatelaw.!®® To do so, it must determine if such jurisdictisn
expressly granted by statute. The PUCO has anéxagise only the authority
conferred upon it by the General AssemBify/If the PUCO were to approve the PPA
Rider, it would supplement the PJM wholesale auctiearing price and functionally set
the “wholesale” prices for the PPA Units. BecaRs€. Title 49 limits the PUCO’s
subject matter jurisdiction to “retail” electricrsece, the Amended Application/Modified
Amended Application must be denied because the Pla€K3 jurisdiction to set
wholesale prices.

Further, the Ohio General Assembly intended faang it alone, to make any
adjustments to the competitive environment estabtisdy S.B. 3 as and when necessary.
If the PUCO were to approve the PPA Rider, it wdulddamentally change the
competitive environment established by S.B. 3 todétriment of Ohio’s consumers. As
a creature of statute with limited and defined pywihe PUCO cannot do so by way of

an Order.

192 geesec. D (3)-(6)infra p. 106-112.
193 Ohijo Edison Co. v. Pub. Util. Comp%2 Ohio St.2d 123 (1977).

194 Columbus S. Power Co. v. Pub. Util. ComB¥ Ohio St. 3d 535 (1993pike Natural Gas Co. v. Pub.
Util. Comm, 68 Ohio St. 2d 181 (1981f,onsumers' Counsel v. Pub. Util. Com®7 Ohio St. 2d 153
(1981);Dayton Communications Corp. v. Pub. Util. Com6# Ohio St. 2d 302 (1980).
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a. The PUCO lacks jurisdiction to approve the PPA
Rider since it would functionally set wholesale
prices.

I. The General Assembly has expressly
limited the PUCOQO’s subject matter
jurisdiction to “retail” electric service.

The Ohio Supreme Court has recognized that the ptB¥ides FERC with
exclusive jurisdiction related to the “sale of eéfecenergy atvholesale,” defined as a
“sale of electrical energy to any perdonresale.”'® Indeed, the courts have recognized
that, in enacting the FPA, “Congress meant to drdwight line easily ascertained,
between state and federal jurisdiction %,

Consistent with this jurisdictional separation, @leio General Assembly limited
the PUCO'’s jurisdiction to “retail” electric ser@s. The PUCQ'’s authority only extends
to “an electric light company when engaged in thsithess of supplying electricity . ta
consumers within this state.**” This limitation of jurisdiction also was imposed the
PUCO in subsequently enacted R.C. Chapter 492&habireplete with references
restricting the PUCQO’s authority to “retail electservice.” Specifically, as it pertains to
this proceeding, R.C.4928.141 requires “an eledistribution utility” to provide
“consumers. . . a standard service offer of all competitieil electric services. .. ."*®

R.C. 4928.143 permits an “electric distributiorityti to comply with R.C. 4928.141 by

filing an ESP for the PUCQO’s approv4l.

195 seeCleveland Elec. lllum. Co. v. Pub. Util. Comm6 Ohio St.3d 521, fn. 4 (1996) (italics added,
citation omitted).

1% Fed. Power Comm. v. S. California Edison (Y6 U.S. 205, 215-216 (1964).
197 SeeR.C. 4905.03.

18 5eeR.C. 4928.141(A).

195eeR.C. 4928.143(A).
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For purposes of R.C. Chapter 4928, the Generalmsisedefined an “electric

1 110 P11

distribution utility” * as an “electric utility,” which in turn is defined as an “electric
light company” under R.C. 4905.03(C), discussedrabd AEP Ohio satisfies each of
these definitions, and under each definition, tlea&al Assembly consistently and
expressly limited the PUCO’s jurisdiction to th@ysion of retail electric service. Thus,
the PUCO'’s jurisdiction clearly is limited to rdtalectric service.

il. The PUCO has jurisdiction over retail

electric service; the PPA Rider is not for
retail electric service.

Under R.C. 4928.01(A)(27) retall electric servisalefined as “any service
involved in supplying or arranging for the suppfyetectricity to ultimate consumers in
this state, from the point of generation to thenpof consumption.” The PPA Rider does
not fit within the definition of retail electric sace. This is because the PPA Rider does
not constitute a service that is involved in suppyor arranging for the supply of
electricity to ultimate consumers in this state.

Instead, the PPA Rider is a financial transactiat ts separate and distinct from
the sale of electricity to consumers in this stdtenvolves a FERC jurisdictional
contract”® between AEP Ohio and it affiliate AEPGR. Undex BPA, AEP Ohio will
contract to purchase all the energy, capacity,aaillary services of the PPA Units on a
cost basis plus return on investm&htAEP Ohio will then offer the energy, capacity,

and ancillary services into the PJM markets — it mat supply the energy from the plants

105eeR.C. 4928.01(A)(6).

11 5eeR.C. 4928.01(A)(11).

125eeR.C. 4928.01(A)(8).

13 3ee, e.gHearing Transcript at Vol. |, p. 274.

14 35ee generalldAmended Application.
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to ultimate consumers in this state. After the sdlthe energy, capacity, and ancillary
services into the PJM markets, retail customerkheilcharged/credited for the difference
between the PPA contract price and market pricaioéd through the sale into the PIM
market. Retail customers are twice removed froantthnsaction, which involves 1) a
wholesale sale between AEP Ohio and AEPGR, anda@)odesale sale by AEP Ohio
into the PJM markets. With no electricity servilsng provided directly (or even
indirectly) by AEP Ohio to retail customers, thes@o valid claim that the PPA Rider
proposal pertains to retail electric service.
iii. Approving the PPA Rider proposal would

involve the PUCO in supplementing the

PJM wholesale auction clearing price

and, thus, exceed its subject matter

jurisdiction by functionally setting
wholesale prices to consumers.

The PUCO'’s approval of the PPA Rider would cregpecgram where AEP
Ohio participates in the PJM markets by biddinggheducts purchased under the PPAs
into the PJM auctions. This program would accosfipthe same objective as in the
contracts for differences programs that were foprempted irSolomon'® and
Nazariart'® supplementing the PIM wholesale auction cleariigepireceived by the
PJM market participant with the revenues secureslitfh out-of-market state subsidies.
By supplementing the PJM wholesale auction clegomge, the PUCO would be setting
wholesale prices, which is beyond its subject matitésdiction under state law.
Therefore, the PUCO should deny the Amended ApipdicAVodified Amended

Application.

15753 F.3d at 473-74.
116766 F.3d at 248; 252.

27



b. The PUCO lacks jurisdiction to approve the PPA
Rider because it would fundamentally change
the competitive environment established by S.B.
3.

As described abovE/ the Ohio General Assembly createcoanpetitivenarket
for generation. And it specifically contemplatbat adjustments to the market structure
may have to be made. And it found that the PUCQIlavbave a role to play in that
regard, in passing R.C. 4928.06(C). The statudeiges for monitoring of the market by
the PUCO, reports by the PUCO to the General Askgrabd for recommendations by
the PUCO follegislativeaction. It does not provide for wholesale chartgabte
competitive generation market, such as that whief? Ohio rather candidly advocates
for here, by way of a PUCO Order.

That the General Assembly intended for any adjusten® the competitive
generation market be made through legislation wairtned by the Ohio Supreme
Court inIn re Columbus Southern Power Cohere, the Supreme Court noted that
legislativeaction might be required to address perceivect@gities in the competitive
market. And the General Assembly, itself, reaféithits intent by passing S.B. 221 — it
did not wait for a PUCO Order. Ironically, AEP ©hVitness Fetter urges the PUCO to
do here — adjust the competitive generation margkevay of an Order — what,
apparently, the Michigan PSC was unwilling to'db.

As recognized by the Ohio Supreme Court, the sigtuegime and history of
deregulation in Ohio confirm that the Ohio Gené&ssembly intended for it, and it

alone, to make adjustments to the competitive enwirent established by S.B. 3 as and

17 seeBackground at IlIAsupra

18 seeDirect Testimony of Steven M. Fetter (AEP Ohio Bxfiled May 15, 2015 at 9 (“after access to
choice was opened up to all customers . . ., dygdlature pulled that policy back . . . .”).
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when necessary. AEP Ohio concedes that the PRAsoadriven by the competitive
market, as it would not enter into the contractseab the PUCO’s authorization of
regulatory recovery through the PPA RidEr.As a creature of statute with limited and
defined powers, the PUCO has no jurisdiction tadAmentally change the competitive
environment established by the General Assemblydoyof an Ordef?® As OMAEG
Witness Hill explained, AEP Ohio’s PPA Rider “woulthdamentally undermine the
intent of the Ohio General Assembly when it restited Ohio’s electricity markets in
1999 with the passage of [S.B. 3f* And as former Michigan PSC Chairman and AEP
Ohio Witness Fetter stated: “In my experience eamenarket is set up, with its ups and
downs, the intent of the legislators and regulai®te let the market operate, . 1%
Thus, when he was on the Michigan PSC, AEP Ohim¥gs Fetter carried out the law
established by the Michigan legislatdfé.

Ohioans have been awaiting the end of a 16-yeangyuto competition in the
electric generation market. This road to markess tbeen long and winding, and very
expensive for Ohioans. At a time when Ohioans khbe reaping the benefits of
markets, AEP Ohio’s objective is to reap the besefi consumer subsidies by resort to
old regimes of government command and control. HHEO should resist this
temptation by utilities to try to outthink compet& markets, and deny AEP Ohio’s

Amended Application/Modified Amended Application.

119 SeeHearing Transcripat Vol. lll, p. 799:9-19; Vol. VI, p. 2023:15-22.

120gee idat Vol. Ill, p. 895:6-11.

2L pirect Testimony of Edward W. Hill (OMAEG Ex. 1€lled September 11, 2015 at 6.
122 seeHearing Transcript at Vol. lIl, p. 894:8-17.

12 g5ee idat p. 895:6-11.
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B. The PUCO should protect consumers by rejectinghe onerous
terms of the Joint Stipulation, based on evidenceythe
Consumers’ Counsel and others.

One and only one Signatory Party filed testimongupport of the Joint
Stipulation — AEP Ohio. Were the PUCO to applyttivee-prong test, such testimony is
insufficient for the PUCO to approve the Joint 8kipion*?* Testimony by OCC and
others justifies rejecting the Joint Stipulation.

1. The Joint Stipulation should be rejected in favoof

protecting Ohio consumers because AEP Ohio and the
Signatory Parties failed to meet their burden of poof.

AEP Ohio as the applicant bears the burden of pfdoThe Signatory Parties
joining AEP Ohio in the Joint Stipulation also b#aat burden. That burden has not

been met.

124 0CC does not concede the credibility of any of ABtHo’s “evidence” discussed in this section.
Instead, OCC shows that the Joint Stipulation ghbel rejected based on analysis similar to whatdvou
be applied under Rules 12(B)(6) and 50(A) of théo@tules of Civil Procedure and in light of the
governing law squarely placing the burden of prmofAEP Ohio as the applicant. Nonetheless, OCC
would be remiss if it did not point out that AEPI®EX. 52, WAA-2 -- AEP Ohio's forecast for the PPA
Rider presented during the evidentiary hearinghenJoint Stipulation -- is founded on a 2013
Fundamentals ForecasfeeHearing Transcript at Vol. XVIII, p. 4567:18-25.hi notwithstanding that,
unlike when AEP Ohio ran its model to forecastP®A Rider in connection with the first phase o§thi
proceeding, the 2015 Fundamentals Foremastomplete before AEP Ohio Witness Allen prepared AEP
Ohio Ex. 52, WAA-2, and no fundamentals forecastgehbeen prepared sincgee idat Vol. XIX, p.
4665:21-4667:22.

1% 5ee, e.gR.C. 4928.143(C)(1)n the Matter of the Application of The Ohio Bedl@phone Company
for Authority to Amend Certain of its Intrastaterifis to Increase and Adjust its Rates and Chaigas to
Change its Regulation4985 Ohio PUC Lexis 7, 91 (PUCO Case No. 84-18B5AIR); In the Matter of
the Application of the Ottoville Mutual Telephonen@pany for Authority to Increase its Rates and
Charges and to Revise its Tariffs on an EmergendyT@mporary Basis Pursuant to Section 4909.16
Revised Codel973 Ohio PUC Lexis 3, 4 (PUCO Case No. 73-35¢“Xthough the applicant must
shoulder the burden of proof in every applicatiooceeding before the Commission, this burden takes
an added dimension in the context of an emergemteyaase.”).
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a. The Joint Stipulation cannot be adopted unless, i
as a package, is in the public interest; but AEP
Ohio did not prove that it meets the public
interest.

AEP Ohio Witness Allen asserts that the Joint $ijpon will increase a typical
customer’s rates approximately $.62 per month pstoener for the first year if the Joint
Stipulation is adoptetf® AEP Ohio’s estimates for the PPA Rider purpomtiow that
the PPA Rider is expected to result in a net creglih yeat?’ Thus, it is the provisions
in the Joint Stipulatioother thanthe PPA Rider that would cost consumers, accortding
AEP Ohio’s estimates, $.62 per month per typicsidential customer using 1,000 kwh
in the first year under the Joint Stipulation (A&EP Ohio's residential customers as a
whole, almost $10,000,000 annualiz&d). Therefore, based on AEP Ohio’s own
estimates, residential consumerswaogse offunder the Joint Stipulation than they would
be were only the PPA Rider approved. For thisoeatone, the Joint Stipulation cannot

pass the third-prong of the PUCOQO's test becausenibt in the public interest.

126 seeDirect Testimony of William A. Allen (AEP Ohio Ex%2) filed December 14, 2015 at p. 14:18-20;
see alsdHearing Transcript at Vol. XVIII, p. 4626:23-46274627:16-4628:4. Significantly, AEP Ohio
has not analyzed the rate impact, or the net custanpact, of the Joint Stipulation beyond year.o8ee
Hearing Transcript at Vol. XVIII, pp. 4623:9-4625:Thus, the only record evidence of the Joint
Stipulation's impact is that it will cost $.62 pronth per typical residential customer using 1,R@8 in

the first year.

127 SeeDirect Testimony of William A. Allen (AEP Ohio Ex%2) filed December 14, 2018 WAA-2; see
alsoKDP-2 (OCC Ex. 1, admitted at Hearing Transcript.\fp p. 365) (PPA Rider proposed in first phase
of this proceeding shows a net credit each yean 2016-2024).

1284 62 x 12 x 1.3 million customersee alsHearing Transcript at Vol. XVIII, p. 4627:16-4628:4
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b. Under the first and third prongs of the
settlement test, the Joint Stipulation cannot be
adopted unless it is the product of serious
bargaining among knowledgeable, diverse
parties and as a package is in the public interest;
but the many unknowns mean that AEP Ohio
did not meet its burden of proof.

There is so much unknown about the Joint Stiputatiat it could not
conceivably have been the product of serious bairggiamong knowledgeable parties
or, as a package, be in the public intetéstThe unknowns, which leave consumer
interests unprotected, are material and extensive:

. With the exception of a handful of the Joint Stadidn’s
provisions, its rate impacts on consumers are unkrid’

. The cost impact on consumers of reducing AEP Ohio’s
reliance on coall/lignite generation from 74 peraar2005
to 48 percent in 2026 is unknowt.

. How AEP Ohio plans to reduce its reliance on cizpgiile
generation from 74 percent in 2005 to 48 perce@0R6 is
unknown®*2

. The cost impact on consumers of increasing nagasl

generation from 17 percent in 2005 to 25 percer2(86
is unknown:

. How AEP Ohio plans to increase natural gas gerwrati
from 17 percent in 2005 to 25 percent by 2026 is
unknown®**

129 The PUCO should also require a level of certitiiden a stipulation as a matter of regulatory prtei
and policy. The Joint Stipulation is uncertain.

130 seelnterrogatories, Requests for Admission, and Refee$roduction of Documents (OCC Ex. 30,
admitted at Hearing Transcript Vol. XXI, p. 520)t. No. 8.

1315ee idat Int. No. 165ee alsdoint Stipulation and Recommendation (Joint Exadimitted at Hearing
Transcript Vol. XX, p. 5011) at pp. 28-29, para(1&

1325ee0CC Ex. 30, Int. No. 1%ee alsdloint Ex. 1 at pp. 28-29, para. E (1).
1335ee0CC Ex. 30, Int. No. 18&ee alsdloint Ex. 1 at p. 29, para. E (2).
1345ee0CC Ex. 30, Int. No. 1%ee alsdloint Ex. 1 at p. 29, para. E (2).
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The cost impact on consumers of increasing
hydro/wind/solar/pumped storage from 3 percent0@32to
15 percent in 2026 is unknowrr

How AEP Ohio plans to increase hydro/wind/solar/pech
storage from 3 percent in 2005 to 15 percent ir6162

unknown!®®

The cost impact on consumers of increasing energy
efficiency/demand response from less than 1 peroent
2005 to 6 percent in 2026 is unknown.

How AEP Ohio plans to increase energy efficiencyided
response from less than 1 percent in 2005 to Gepém
2026 is unknowrf>®

The “battery resources” that AEP Ohio assertsithvail
include in future filings, and thus the costs tloérare
unknown**

The costs associated with providing retail electgovice
that may not be reflected in SSO bypassable ratesti

known %

The annual cost impact on consumers of the propvgzd
year Pilot Supplier Consolidated Billing Progranvéaot
been provided®*

The cost of converting Conesville Units 5 and @adural
gas co-firing by December 31, 2017, and its impact
consumers, is unknowt?

What regulatory approvals are necessary to co-fire
Conesville Units 5 and 6 are unknown.

1%5S5ee0CC Ex.
1% 5ee0CC Ex.
137 See0CC Ex.
138 See0CC Ex.
1395ee0CC Ex.
1905ee0CC Ex.
1*1See0CC Ex.
125ee0CC Ex.

435eeid.

30, Int.
30, Int.
30, Int.
30, Int.
30, Int.
30, Int.
30, Int.
30, Int.

No.
No.
No.
No.
No.
No.
No.
No.

2Gsee alsqloint Ex. 1 at p. 29, para. E (3).
21see alsdloint Ex. 1 at p. 29, para. E (3).
2%ee alsaloint Ex. 1 at p. 29, para. E (4).
23ee alsaloint Ex. 1 at p. 29, para. E (4).
25ee alsaloint Ex. 1 at p. 30, para. H.

43Fee alsadloint Ex. 1 at pp. 12-13, para. 12.
4%ee alsdloint Ex. 1 at pp. 16-19, para. 7.
48ee alsdloint Ex. 1 at pp. 19-20, para. D (9).
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The costs of retiring, refueling, or repowering Esville
Units 5 and 6, and Cardinal Unit 1, and the castgact on
consumers, are unknowft.

Barriers there may be to retiring, refueling, ggowering
Conesville Units 5 and 6, and Cardinal Unit 1, are

unknown#®

The costs for removing the barriers there may bretiang,
refueling, or repowering Conesville Units 5 ancid
Cardinal Unit 1, and the costs’ impact on consurraaes

unknown4

The cost of retiring, refueling, or repowering Cesvidle
Unit 4, Zimmer Unit 1, Stuart Units 1-4, and the BY
Units, and its impact on consumers, is unkndn.

Barriers there may be to retiring, refueling, ggowering
Conesville Unit 4, Zimmer Unit 1, Stuart Units 1ahd the
OVEC Units are unknowH*®

The costs for removing the barriers there may bretiang,
refueling, or repowering Conesville Unit 4, Zimniénit 1,
Stuart Units 1-4, and the OVEC Units, and the ¢osts
impact on consumers, are unknotfh.

The cost of the 2017-2019 EE/PDR plan to achieve an
energy savings goal of 1.33 percent annually ateinaand
reduction goal of .75 percent annually, and th¢’sos
impact on consumers, are not knotwh.

Whether AEP Ohio will seek to increase the chaogdlfe
riders or tariffs in its filing to extend the cunteESP, and
associated costs to consumers, is unkntivn.

144 See0CC Ex.
1%5See0CC Ex.
1%6See0CC Ex.
147 SeeOCC Ex.
148 See0CC Ex.
1995ee0CC Ex.
1%05ee0CC Ex.
1*15ee0CC Ex.

30, Int.
30, Int.
30, Int.
30, Int.
30, Int.
30, Int.
30, Int.

No. 51see alsqloint Ex. 1 at p. 20, paras. D (9) and (10).
No. 5X%ee alsqloint Ex. 1 at pp. 21-23, para. D (11).

No. 5%ee alsqloint Ex. 1 at pp. 21-23, para. D (11).

No. 54&ee alsqloint Ex. 1 at pp. 23-26, para. D (12).

No. 55%ee alsqloint Ex. 1 at pp. 23-26, para. D (12).

No. 56ee alsqloint Ex. 1 at pp. 23-26, para. D (12).

No. 5%ee alsqloint Ex. 1 at p. 28, para. D (15).

30, RFA No. &ee alsqloint Ex. 1 at pp. 10-13.
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Whether AEP Ohio will seek to extend the PPA Rider
beyond May 31, 2024 is unknownrf.

Whether AEP Ohio will seek cost recovery througPPA
Rider for retiring, refueling, or repowering Coniiev
Units 5 and 6, and Cardinal Unit 1, and such cost
recovery’s impact on consumers, is unkndwh.

Whether AEP Ohio will seek cost recovery througPPaA
Rider for removing the barriers there may be toirg,
refueling, or repowering Conesville Units 5 ancébd
Cardinal Unit 1, and such cost recovery’s impact on
consumers, is unknown?

Whether AEP Ohio will seek cost recovery throughPA
Rider for retiring, refueling, or repowering Congi&vUnit
4, Zimmer Unit 1, Stuart Units 1-4, and the OVEGtSn
and such cost recovery’s impact on consumers, is
unknown®>°

Whether AEP Ohio will seek cost recovery throughPA
Rider for removing the barriers there may be toing,
refueling, or repowering Conesville Unit 4, Zimniémit 1,
Stuart Units 1-4, and the OVEC Units, and such cost
recovery’s impact on consumers, is unkndwh.

Whether AEP Ohio will seek cost recovery through th
PPA Rider for the methods by which it intends torpote
fuel diversification and carbon emission reductions
indicated in the Carbon Reduction Plan, and sush co
recovery’s impact on consumers, is unkndwn.

Whether AEP Ohio will seek cost recovery through th
PPA Rider for the programs to promote fuel divgraitd
carbon emission reductions to address potentiatdut

1525ee0CC Ex. 30, RFA No. 10.

133 5ee idat RFA No. 12.
1% See idat RFA No. 13.
1%5See idat RFA No. 14.
1®See idat RFA No. 15.

15 Sedd. at RFA No. 163see alsadloint Ex. 1 at p. 28-29, para. E.
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environmental regulations, and such cost recovenyfmct
on consumers, is unknowrf

. The charge added to the non-shopping rate above the
auction price in connection with the Competitiondntive
Rider (“CIR”), and the charge’s impact on consumess
unknown®*®

. The parameters of the Pilot Sugplier Consolidatéchg
Program (“SCB”) are unknowf?:

. The direction that AEP Ohio will give AEPGR to affiae
PPA Units’ output into PJM, and whether any documen
containing such direction will create any enfordealghts
in AEP Ohio, is unknown®*

. The purported offsetting benefits for increasing lRP
credit are unknown®?

. The criteria by which environmental and renewallergy
projects will be selected for advancement are unkiis®

. The cost/benefit of deplog/ing 160 circuits of Vdlar
Optimization is unknown®*

. The costs/benefits of the PPA Rider are unkndwn.

1%8 5ee0CC Ex. 30, RFA No. 1%&ee alsaloint Ex. 1 at p. 29, para. F.
19 5eeJoint Ex. 1 at p. 12, para. 12a.
%0 5ee idat p. 16, para. 7.

181 SeeHearing Transcript at Vol. XVIII, p. 4659:15-4661ske also idat 4485:16-21 (AEPGR will
actually offer the PPA Units into PIM).

1825ee idat Vol. XIX, p. 4759:22-4760:8ee alsdloint Ex. 1 at p. 10-11, para. 7.
183 SeeHearing Transcript at Vol. XIX, p. 4790:10-2ee alsdoint Ex. 1 at p. 30, para. |1c.
%4 See idat 4807:11-18see alsaloint Ex. 1 at p. 26, para. 13.

185 5ee, e.gKDP-2 (OCC Ex. 1, admitted at Hearing Transcript.\p p. 365), Direct Testimony of
William A. Allen (AEP Ohio Ex. 52) filed Decemben 12015, Direct Testimony of James F. Wilson
(OCC Ex. 34) filed December 28, 2015, Direct Testignof James F. Wilson (OCC Ex. 15) filed
September 11, 2015; Hearing Transcript at Vol. Bf2:15-19jd at 172:15-19.
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C. Under the first and third prongs of the

settlement test, the Joint Stipulation cannot be
adopted unless it is the product of serious
bargaining among knowledgeable, diverse
parties and, as a package, be the in public
interest; but AEP Ohio failed its burden to prove
it.

The Joint Stipulation is so vague and ambiguousititauld not conceivably

have been the product of serious bargaining amaogledgeable parties or, as a

package, be in the public interé&t. Adopting it will plunge the PUCO and consumers of

all types into an endless wave of litigation.

Further, certain parties have greatly diminisheddignificance, if any, of their

signatures on the Joint Stipulation, by using fot#s to opt out of material provisions.

The Joint Stipulation provisions and associatednoies that excuse stipulators from the

provisions include:

This Stipulation is supported by adequate data and
information; as a package, the Stipulation benefits
customers and the public interest; provides dibectefits
to residential and low income customers; and remtssa
just and reasonable resolution of all issues & thi
proceeding; violates no regulatory principle orgbice; and
complies with and promotes the policies and requémts
of Title 49 of the Ohio Revised Code.
o] Footnote: The Sierra Club, Direct Energy, and
Interstate Gas Supply, Inc. (IGS) agree not to
oppose this provisioff.

The Signatory Parties agree that, for purposesttiement,
the Commission should approve the Amended Appbaati
of Ohio Power Company as filed May 15, 2015, sutt@c
the modifications described in this Stipulation.

186 The PUCO should also require a level of claritpistipulation as a matter of regulatory princihel
policy. The Joint Stipulation provides no clarity.

187 SeeJoint Exhibit 1 at p. 2 and fn. 1.
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o] Footnote: The sierra Club agrees not to oppose
this provision*°®

The Signatory Parties agree that it woudit][prudent for

AEP Ohio to sign a Revised Affiliate PPA, which Heeen

updated as summarized in Attachment A.

o] Footnote: Sierra Club, Direct Energy, and IGS are
not participating in this provision but agree not t
oppose it:*

The Signatory Parties further agree that the restits or

costs of a Revised Affiliate PPA should be refldate AEP

Ohio’s retail rates by including the Revised Atile PPA

in the PPA Rider.

0 Footnote: Sierra Club, Direct Energy, and IGS are
not participating in this provision but agree not t
oppose it

AEP Ohio will file and advocate for a Competition

Incentive Rider as an addition to the SSO non-simgpp

rate above the auction price.

o] Footnote: Ohio Partners for Affordable Energy is
not participating in this provision but agrees ot
oppose it in this dockéf!

Provisions regarding retiring, refueling, or repowwvg

Cardinal Unit 2, Conesville Units 5 and 6, and Cawilée

Unit 4, Zimmer Unit 1, Stuart Units 1-4, and the BY

Units (Sections 111.D.10-12 of the Stipulation).

o] Footnote: Buckeye Power, Inc. is not participating
in Sections 111.D.10-12 of the Stipulatidff.

The Signatory Parties agree that the Stipulatitisfess the

three-part test traditionally used by the Commissm

consider stipulations.

o] Footnote: The Sierra Club, Direct Energy, and IGS
agree not to oppose this provisiof.

18 5ee idat p. 4 and fn. 3.

189 5ee idat fn. 4.

10 gee idat fn. 5.

" gseeidat p. 12 and fn. 11.
"2 35ee idat p. 20 and fn. 12.
3 3see idat p. 33 and fn. 14.
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. The Signatory Parties agree that the Stipulatiesgwes
and advances the positive results of the MRO v. teSP
o] Footnote: Sierra Club is not participating in this
provision but agrees not to oppose’t.

. The Signatory Parties will support the Stipulatibthe
Stipulation is contested.
o] Footnote: Sierra Club, Direct Energy, and IGS are

not obligated to support the Stipulatiof.

. Each Signatory Party agrees to and will support the
reasonableness of this Stipulation before the Casion,
and to cause its counsel to do the same, and ia@osal it
participates in from the Commission’s adoption and/
enforcement of this Stipulation.

0 Footnote: Sierra Club and its counsel are not
obligated to support the reasonableness of this

Stipulation before the Commission. Sierra Club

and its counsel agree not to oppose the

Stipulation'’®

These footnoted qualifications and exceptions undex AEP Ohio’s
representation of the Joint Stipulation as a “setdnt” under the three-prong test. The
settlement is not really as has been advertisegnghe materiality of the qualifications
and exceptions attached to certain signatures (noably those of Sierra Club, OPAE,
Direct Energy, and IGS).

Also, settlement terms that are not endorsed byebogy Parties should be
excluded from the “package” to which the PUCO agsplts public interest analysis.
(And the hodgepodge of unrelated terms also shaistglialify the settlement from being

treated as a package under the three-prong test.)

"4 seeidat p. 34 and fn. 15.
1 See idat p. 36 and fn. 16.
"% see idat p. 37 and fn. 17.
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The footnotes stating mere non-opposition instdaipport for the settlement
also demonstrate the lack of diversity of interestder the first prong. Since certain
Signatory Parties are not obligated to supportlthet Stipulation, they do not support it
as a packag¥. The three-prong test is failed.

The issues raised by the footnotes are not theatetimportant issues for the
PUCO'’s consideration are whether the Joint Stipada the product of serious
bargaining between knowledgeable parties reprasgdtverse interests and whether it,
as a package, is in the public interest. SiertbGlcounsel has asserted that Sierra
Club’s position on the Joint Stipulation is “refled in the stipulation itselff,]” it is
“apparent on the face of the stipulation what 3i€lub’s position is*"® Later, Sierra
Club’s counsel said that there is no reason faea&Club employee to testify at the
evidentiary hearing about what Sierra Club’s positbn the Joint Stipulation is, as Sierra
Club’s lawyers will be informing the PUCO of whaeB8a Club’s position is: “Sierra
Club does not oppose the stipulatidf®” This is in stark contrast to the characterization
of AEP Ohio Witness Allen who, taking an exces$lwdrty, said: “Sierra Club supports
the stipulation as a package, that's corré®.In fact, Sierra Club has 12 different ways,
represented by 12 different opt-out footnotes hafiveng that what Mr. Allen said is
mistaken.

The implications for these drastically differentchcterizations of Sierra Club’s

position on the Joint Stipulation are legion. Egrample: 1) Based on Sierra Club’s

Y"parties in this proceeding may interpret the fotsdalifferently. Therefore, at best, the footnotes
introduce so much vagueness and ambiguity intonahf@ovisions of the Joint Stipulation that thd ®O
cannot meaningfully evaluate it under the threeigrest.

178 SeeHearing Transcript at Vol. XVIII, p. 4441:17-23.
1 See idat p. 4454:24-4455:6.
180 5ee idat Vol. XIX, p. 4697:24-25.
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counsel’s description of Sierra Club’s positiontba Joint Stipulation, the PUCO should
not include Sierra Club in its diversity analys®). Contrary to Sierra Club’s assertion,
its position on the Joint Stipulationnstapparent on the face of the Joint Stipulation
itself. The discrepancy reinforces the Joint S&pan’s vagueness and ambiguity. 3)
The Sierra Club (and other parties’) footnotedays indicate a lack of serious
bargaining among parties. These parties couldeamth full accord through bargaining,
serious or otherwise; they solved their impassa®linéy using opt out footnotes.
Further, the Joint Stipulation’s vagueness and guityi is confirmed by the
undefined, impractical standards by which AEP Ghextions under the Joint Stipulation
will be judged. It must manage the PPA Units ‘@éntly, cost-effectively, and with
maximum market profitability[.]**! Its actions when selling the output from the PPA
Units into the PIM markets must be “not unreasan4ff It must advocate before PJM
“in good faith[.]"*** AEP Ohio must “work with” the Ohio Hospital Assation
(“OHA”) on an annual energy efficiency progrdfii. It will maintain a “nexus of

operation” in Ohio and “intends” to maintain is porate headquarters in Columbts.

181 Seeloint Ex. 1 at p. 5, para. 3.
1825ee idat p. 7, para. 5a.
18 seeidat p. 9, para. B1.

184 Seeidat p. 13, para. D&ee also idat p. 14, para. D2b (“work together” to develop antbmate
Energy Star benchmarkingif. at para. D2d (“prioritize” circuits with OHA memtsefor Volt-Var
Optimization deployments).

1% 3See idat p. 16, para. 6.
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On some occasions, AEP Ohio must use “best effartder the Joint
Stipulation'®® On others, it must take “reasonable stéf§.0n still others, it must only
“promote” or “explore” program&® or give “preference” to other§® The Joint
Stipulation isriddled with vagueness and ambiguity. Such standardseimvitlless
litigation — what is one’s “best efforts” or “nohreasonable” actions are not necessarily
another’s. The standards by which AEP Ohio’s astionder the Joint Stipulation will
be judged are so vague and ambiguous that theythann the public interest or the
product of serious bargaining among knowledgeahiégs.

d. Under the second prong of the settlement test,
the Joint Stipulation cannot be adopted unless
there is no violation of regulatory principles; the

settlement fails the test because there are terms
that would violate regulatory principles.

The Joint Stipulation violates important regulatprinciples and is not in the

public interest. Any conceivable public interestved by the Joint Stipulation, as a

18 3ee, e.g., idat p. 19, para. 9 (“best efforts” to seek cost vecp for co-firing Conesville Units 5 and 6);
id. at p. 25-26, para. i (“best efforts” to developrplaith joint owners to retire, repower, or refuaintly
owned PPA Units and to consolidate ownershih)at p. 26, para. 13 (“best efforts” to pursue VolrV
matters);d. at p. 30, para. I11b (“best efforts” to obtain castovery for environmental and renewable
energy projects, with cost recovery being a coadiprecedent to developing the projecid)at p. 32,
para. 2 (“best efforts” to complete solar energyjgets by 2021).

87 See, e.g., idat p. 22, para. ¢ (AEP Ohio must take “reasonateiess to implement any necessary
transmission upgrades or non-transmission alterggti What is “reasonable” is not defined in thimt]
Stipulation. SeeHearing Transcript at Vol. XIX, p. 4792:13-15.

188 Seeloint Ex. 1at p. 29, paras. F (fuel diversification) and Gxffiere avenues to empower consumers
through grid modernization initiatives[.]").

189 5ee idat p. 32, para. 2 (“preference” must be given tp@achian Ohio in connection with solar
projects).
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package, cannot be founded on AEP Ohio “commitni¢atsake future filings->°
Such filings may or may not be approved by the PU& all commitments are
contingent:®® As a matter of regulatory policy and principle fRUCO should require
more than contingent commitments to underlie auttpn. And contingent
commitments are not in the public interest. Summmitments may never come to
fruition. If not, any associated purported beneflt never be realized.
e. Under the third prong of the settlement test, ta
Joint Stipulation cannot be adopted unless it, as
a package, benefits consumers and is in the

public interest; the settlement fails the test
because AEP Ohio did not prove it.

The Joint Stipulation’s purported benefits are staged. The PPA Rider is not
necessary for customers to realize any hedgindfibémmen PPAs. AEP Ohio has been a
member of PIM since 2005 or 2088.Since then, PPAs entered into by AEP Ohio have
the effect of reducing volatility — hedgidd At the end of the day, they are financial

transactions?* Thus, according to AEP Ohio, PPAs to date haen lessentially

10 gee, e.g., idat pp. 10-13 (ESP IIl extensiondt. at p. 19, para. 19 (future filing regarding cofii
Conesville Units 5 and 6id. at p. 21, para. 11 (future filing to open a doalegfarding retiring, refueling,
or repowering Conesville Units 5 and &); at 23, para. 12 (future filing to open a docketreling
retiring, refueling, or repowering the co-owned PB#its);id. at 27, para. c (future filling to seek cost
recovery for Volt-Var technology, a condition prdeeat to deploying the technologyd;, at 28, para. 15
(future filing regarding 2017-2019 EE/PDR Plaid);at 31, para. e (future filing regarding cost recgaf
environmental and renewable energy projects, aitongrecedent to proceeding with the projects).

¥lgee, e.g., idat p. 15, para. f (OHA's rights under the clausentingent” on continued approval of AEP
Ohio’s EE/PDR plan, approved funding, and contintemmbvery of net lost distribution revenueasd);at 15,
para. d (OPAE’s partnership and rights under thasg “contingent” on continued approval of AEP Ghio
EE/PDR plan, approved funding, and continued regowénet lost distribution revenues). at 19, para. 9
(co-firing Conesville 5 and 6 “subject to approf@ cost recovery”)id. at 27, para. ¢ (Volt-Var
deployment subject to cost recoverigl);at 28, para. 15 (commitments regarding 2017-201BR Plan
“contingent” on funding and any other mechanismrisure continued recovery of net lost distribution
revenues)id. at 30, para. I1e and 2 (commitment regarding enwirental and renewable energy projects
“premised upon” and “subject to” cost recovery).

192 seeHearing Transcript at Vol. XVIII, p. 4650:10-14.
19 3See idat p. 4650:15-4651:19.
% See idat 4652:18-4653:6.
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financial transactions that reduce volatility, siab prices, and thus hedge. The PPA
Rider is simply unnecessary to achieving such benef

If Conesville Units 5 and 6 are co-fired, they wilh at only a seventy five
percent capacity factdf> While consumers are paying Conesville Units 5 @isctosts,
the Units’ revenue will be much less since they mah less.

AEP Ohio proposes that the PPA Rider start witd andilion credit, but the PPA
Rider’s net impact on consumers could go up or devaonsumers bearing all the risk,
of course’®® Although the net effect of capacity performanuetmns expected by AEP
Ohio, including potential penalties, are purpongadtluded in AEP Ohio’s PPA Rider
forecast, the PPA Units may actually incur full aeity performance penalties --
consumers bearing all the risk, of cout¥e.

AEP Ohio commits to providing credits during thstlour years of the PPA
Rider. But the credits will serve only to limitpteliminate, charges to consumers — and
there are no committed credits provided for inPiRA Rider’s first four yearS® AEP
Ohio’s PPA Rider forecast showing customer crediiss not include the cost of
converting Conesville Units 5 and 6 or developing wind and solar project®’ and the
carbon reduction plan it promises to file will ra@intain any additional binding
commitments to reduce carb8l{. Although the Joint Stipulation purportedly pemsnit

PUCO review of AEP Ohio’s offering strategies @M, the review would not be

1% gee idat 4648:7-18.
1% See idat 4682:5-9.

¥7see idat Vol. XIX, p. 4685:24-4686:17. This is signifittasince capacity performance penalties can
exceed capacity revenueSee idat XVIII, p. 4571:12-17.

1% Seeloint Ex. 1 at p. 5, para. 3; Hearing Transcripfait XIX, p. 4728:22-4729:4.
199 SeeHearing Transcript at Vol. XIX, p. 4715:7-24.
2P See idat 4716:7-14.
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conducted untifour years after the faéf® Also, the Joint Stipulation contains a
severability provision that would come into playre¢he PPA Rider found unlawful.
But consumers would not necessarily get a refurdbérs for the unlawful chard@?

2. Testimony on behalf of OCC justifies rejectinglte Joint
Stipulation.

Testimony on behalf of OCC demonstrates that tive Stipulation is too costly
for consumers, its rate design is flawed, andheotise fails the three-prong settlement
test. Thus it confirms, and independently jussifieejecting the Joint Stipulation.

a. The Joint Stipulation is a bad deal for consumes,
and should be rejected under all three prongs of

the PUCO'’s test, based on OCC's and others’
testimony.

The Signatory Parties’ own case confirms thatlthiat Stipulation does not pass
the three-prong test. Based on AEP Ohio’s owncfasts, consumers are worse off under
it than they would be if only the PPA Rider wer@ajved.

The Joint Stipulation is vague and ambiguous.otitains undefined, impractical
standards by which AEP Ohio’s actions under thatXiipulation will be judged. It is
an invitation to further litigation. Serious bangaig, had it been present as required
under the first prong of the settlement standdrdukl have produced a settlement with
much more defined resolution of issues. Thisesiint is more of an agreement in
principle in significant respects. The settlem&muld be rejected under the first prong
of the settlement standard.

The settlement, as a package, is not in the putikcest given the hodgepodge of

unrelated handouts that are assembled in it. Wateer of regulatory policy, more

21 geeHearing Transcript at Vol. XVIII, p. 4500:5-19.
22gee idat Vol. XIX, p. 4740:7-4743:19.
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certainty and clarity should be required of stipiolas than that provided by the Joint
Stipulation. Any conceivable public interest sehy the Joint Stipulation, as a
package, can be founded on little more than AER Gdlommitments” to make future
filings, all of which are contingerit?

OCC's case confirms, and independently justifigecting the Joint Stipulation.
It does not pass the three-prong test. It is apdaton of financial benefits and
inducements for Signatory Parties to sign. Andtnobshe inducements to sign will be
paid with other people’s money (Ohioans’ money}, moAEP Ohio.

The rate design is flawed and will harm consum@itse result of all this is
unreasonable rates, but R.C. 4928.02(A) requirsoreably priced service. Further, the
“Catch-22" for AEP Ohio is that approving the Jd8ttpulation would require rejecting
its Modified Amended Application because the J&npulation would cause ESP Il to
fail the MRO v. ESP test.

The Joint Stipulation is a bad deal for consumems, should not be approvéy.

23 The Joint Stipulation’s problems should not neaglssurprise. AEP Ohio asserts that equal
bargaining power is not even necessary to seriatgaining. SeeHearing Transcript at Vol. XIX, p.
4683:20-24.

204 As noted earlier, the PUCO set out in ESP llldesit would consider, but not be bound by, when
determining if the PPA Rider is in the public irgst. Accordingly, evidence from the first phasehid
proceeding, discussed below, is equally applicalbtbe PUCO's public interest analysis of the Joint
Stipulation under the three-prong test. That dismn also confirms that the Joint Stipulation $tidne
rejected. Itis incorporated here by reference.
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b. Under the first and third prongs of the
settlement test, the Joint Stipulation cannot be
adopted unless it is the product of serious
bargaining among knowledgeable, diverse
parties and as a package is in the public interest;
it fails the test.

OCC Witness Dr. Noah Dormady concludes that thet Btipulation is not the
product of serious bargaining among capable, kndgdable parties; it violates
regulatory principles and practices; and it dodasenefit consumers or the public
interest?®® “At a time when households are struggling to keppvith the ever-
increasing cost of living, the astronomical codteallege tuition, the increasing cost of
housing, and flat-to-declining real wages,” OCC Wégs Dormady explained, “saddling
AEP Ohio’s customers and businesses with a litdradditional riders, surcharges and
taxes is most certainly not in the public interéS8.

I. The settlement’s proposed conversion of
coal-fired generation to natural gas lacks

important details pertaining to costs to
consumers.

One of the alleged public benefits of the Joinp@ation is converting coal-fired
Conesville Units 5 and 6 to gas co-firing by thel @h2017. But there is no evidence in
the record showing any analysis of the costs coessimill pay for the conversion of
these unit$®’ The General Assembly determined that Ohioanspaifl market prices for
electric generation. AEP Ohio cannot determinsdijlement that deregulated power
plants will be converted to a different fuel sounseng other people’s (consumers)

money. Also, there is no guarantee that the PU@approve converting these units.

2% Direct Testimony of Dr. Noah Dormady (OCC Ex. &&d December 28, 2015 at 2.
2°1d. at 22.
27|d, at 6.
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Earlier in this proceeding, AEP Ohio witnesses adjtihat the interruptible
service contracts of gas supply were not consistéhtthe public interest. But now,
with the Joint Stipulation, over 62 percent of gemeration provided by these converted
units will be provided by natural g&% Were AEP Ohio’s prior testimony believed, the
interruptible nature of these converted plants @dad inconsistent with the public
interest.

AEP Ohio Witness Allen discussed in his May 1512stimony that shutting
down these coal plants would not be good for Oleicalnse of the economic value of
mining employment. But with the Joint Stipulatidhere are no AEP Ohio analyses
showing how many Ohio coal workers will lose thelss if Conesville Units 5 and 6 are
converted to gas co-firing units

il Marketers IGS and Direct Energy have
negotiated an artificial increase to what

consumers pay for AEP Ohio’s standard
offer; that is bad.

The hodgepodge nature of the Joint Stipulatioefiected by the so-called
Competition Incentive Rider. It's really amti-competitionncentive rider.

Here is a shameful settlement term, by certain gtark seizing a moment of
opportunity, that would increase what AEP Ohio eoners pay for electricity (the
standard offer). In any other setting this pricerease for consumers would alone be the
subject of considerable controversy. But it showsinannounced at the end of this case,

without any prior notice to the public, as just #rew term for AEP Ohio to obtain a

208 Id

20919, at 7.
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signature on its settlement. That's bad for coremsmAnNd that is not transparent to the
public. And that is not fair process.

Worse, the Signatory Parties will choose what theegncrease will be for
consumers. Those that shop will not pay the Connpretincentive Rider and those that
do not shop will pay the yet-to-be-determined pinmease. Here again, AEP Ohio’s
vision is to layer regulatory charges for consuntensay above market prices. That
Ohio is a deregulated state where Ohioans’ elebiitcare to be determined by market
prices is of no moment.

OCC Witness Dormady explained that adding thisgdném AEP Ohio
customers’ bills — a charge above the auction migmkee — adds to the complexity of
rate-setting® This conflicts with important regulatory prinagsl. OCC Witness
Dormady also explained that the Competition InaenRider is inconsistent with the
regulatory principle identified by AEP Ohio Witne&Ben that “rates should be
conducive to rate stability.” Fluctuating Compietit Incentive Rider rates will create
inefficiently high rates because customers willtstvimarketers, thereby adding more
costs and fees. This is counter to the publicésté'* And further, no party has done
any assessment of the impact that the Competiicantive Rider charge will have on
rate stability?*?

Though the Competition Incentive Rider is colleickeom all non-shopping SSO
customers, the entire amount of the Competitioentige Rider is refunded to all

customers. To make the non-shopping customersabaiaproportionate burden of the

2019, at 9.
21114, at 10.

212 Id
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Competition Incentive Rider is unduly discrimingtdt® As a matter of sound regulatory
policy, rates should be economically efficient. diwh the Competition Incentive Rider
on standard offer consumers’ bills eliminates ecoiccefficiency.

When there is the additional cost added to thedstahoffer rate, it greatly
diminishes the incentives for marketers to offeoepetitive price to attract standard
offer customer$** In fact, as explained by OCC Witness Dormady keigrs will have
an incentive to raise their rates by some amourb tipe Competition Incentive Rider
rate’*> There is no economic efficiency when marketezsatre artificially inflated.

The Competition Incentive Rider is essentially arrgy tax that will increase
energy costs to businesses and households angWwkEhave an adverse effect on the
Ohio economy® Additionally, the Competition Incentive Ridere@awould be set by
Signatory Parties that include private firms, wisale market participants, and—
absurdly — the very marketers that have to compgénst the standard offer. To allow
private entities to set this rate violates regulapmlicies that call for the generation price
to be established by the competitive market. Anslan unlawful delegation of state
authority. And it violates R.C. 4928.02(A) becatutsesults in discriminatory rates
against AEP Ohio standard offer customers andasamt produce reasonably prices

service.

231d. at 11.
214|d.

2131d. at 12.
2181d. at 13.
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iii. Cash or cash equivalents were provided
to certain Signatory Parties to induce
their signature on the Joint Stipulation —
with other people (consumers) paying for
much of it; the settlement thus fails the
third prong of the test.

The Joint Stipulation purposefully provides inceas to a few parties while the
majority of customers pay for these incentives tilgtothe various additional ridef¥.
One of the costs passed on to all customers is @atyfor the discount received by
automakers. The Joint Stipulation provides a $MHVdiscount to automakers in the
AEP Ohio service areas, capped at $500,000 per{fedmother fee paid for by
customers is the $200,000 paid to OPAE for managiogmmunity assistance program.

Yet another signing bonus is the $400,000 annuahpat to OHA and the
additional amount of up to $600,000 in EE/PDR fumagdber year from consumers to be
distributed according to AEP Ohio and OHA’s agreeti€ An extra $8 million will be
paid to Industrial Energy Users-Ohio (“IEU”) fortn@pposing the Joint Stipulation and
dismissing several other caséS.

These payments to a few parties only benefit alggnalip, while the costs are
spread across all customers — residential, comaiearid industriaf?* The incentives

that benefit only Signatory Parties violates thblunterest. As OCC Witness

2A71d. at 14.
2181d. at 13.

291d. at 14.
220 |d

2211d. at 15.
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Dormady testified, this is “precisely the purpo$@uablic service/utilities commissions to
protect customers against these sorts of abdées.”
V. The settlement term for 900 mw of wind
and solar renewable generation resources

will undoubtedly come at a hefty price for
consumers; that is unfortunate.

Perhaps topping the list of the unlimited posdikgi of using other people’s
money to settle a case, the Joint Stipulation ¢aflsleveloping at least 900 MW of wind
and solar renewable generation capacity — at cusgiraxpense. But the General
Assembly determined long ago that the public wathéfit from market pricing for their
electric generation service. The only informatkmown about building these plants is
that AEP Ohio will file future applications withéPUCO to pass the costs on to
customers through the PPA Ridét.

The public benefit claimed by constructing theseereable units is that they
allegedly will create permanent manufacturing jobAppalachian Ohié** But OCC
Witness Dormady points out that once solar indialia are put in place, only
operational and maintenance staff will be neededt-permanent manufacturing jot5s.
Further, there is no guarantee that the solar egemp will be purchased from Ohio
manufacturers because there is international presgarticularly from China, in

developing the solar panel markét.

222 Id

2231d. at 16.

2241d. at 17.
225|d.

226 Id
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This will not be AEP’s first attempt to bring renalle energy to Ohioans through
an ESP application, that others would pay forAEP’s ESP |l case, AEP proposed the
$20,000,000 Turning Point solar projétt. In a subsequent proceeding, the PUCO
rejected a stipulation between AEP Ohio and Ssaditing: “[T]here is no basis upon
which we can find that the Turning Point provismfithe stipulation benefits AEP-
Ohio’s ratepayers®®® The PUCO should once again reject AEP Ohio’s veind solar
proposal in this proceeding.

V. The Joint Stipulation fails the first prong

of the settlement test because it is
inherently uncertain.

OCC Witness Dormady includes a table in his testiyrissting 17 substantive
provisions of the Joint Stipulation that contaimsiolerable amounts of uncertainty.
OCC Witness Dormady explained that the provisicageththe following degrees of
uncertainty: (1) an action or outcome that is cbhoded on future regulatory approval by
the PUCO or other authority; (2) an action or outedor which no analyses, preliminary
or technical, has been performed; (3) an outconaetions that may not be technically
feasible and no analyses has been provided taghatsry parties (e.g., carbon
emissions reduction plan, fuel diversification plaattery deployment); and (4) an action
or outcome where there has been no economic otbeosffit analyses performed and

provided to signatory parties (e.g., EE/PDR enaangs, renewable energy

#7gee, e.g., In the Matter of the Application of OR@ver Company and Columbus Southern Power
Company for Authority to Establish a Standard SsrWffer Pursuant to Section 4928.143, Revised Code
in the Form of an Electric Security PlaBase No. 11-346-EL-SSO Opinion and Order at ppl(38
(December 14, 2011).

221n the Matter of the Long-Term Forecast Reporthef ®hio Power Company and Related Matt€ase
No. 10-501-EL-FOR Opinion and Order at p. 26.
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development, carbon emissions reduction pfahYOCC Witness Dormady concludes
that, in light of the uncertainty associated wtik 1.7 provisions that he listed, and many
more contained in the Joint Stipulation, there ddag¢ no bargaining that was
knowledgeable or capabt&’

Vi. The Joint Stipulation fails the settlement

test because it runs counter to the
intention of deregulation.

OCC Witness Dormady confirms that the Joint Stipokaas a package was not
the subject of serious bargaining between knowlabligeparties, violates important
regulatory principles, and does not benefit thelipubterest. It violates the principle of
separating electric distribution and generatioreiient to deregulatiof?* The PPA Rider
indemnifies AEP Ohio against any losses and pldeEsisk entirely on households and
businesse$? The PPA Rider ensures that all environmentalscagt fuel costs, all
retrofit costs, wholesale market risk costs, ahdthler costs associated with the
operation, maintenance, and retrofit of the PPA&Jaie borne by customefs® OCC
Witness Dormady affirms that these increases itsaqos counter to the intention of
deregulation since such costs and risks shouldbeelby the businesses operating in a

competitive market3*

22919, at 18.
201d. at 109.

B1d. at 20.
232 |d

231d. In the words of PIM’s Independent Market Monitflhe purpose of the PPA Rider is to transfer

the costs and market risks associated with the Rigar Units from AEP’s shareholders to AEP’s
ratepayers.” First Supplemental Testimony of ghde. Bowring on behalf of the Independent Market
Monitor for PIJM (IMM Ex. 2) filed December 28, 20854:13-14.

%4 Direct Testimony of Dr. Noah Dormady (OCC Ex. §&d December 28, 2015 at 21.
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C. The Joint Stipulation should not be considered
as a package under the PUCQO’s three-prong
standard for considering settlements.

The hodgepodge nature of the settlement shouldidi$yg it from being

considered as a “package” under the PUCQO’s threegpsettlement test. For treatment
as a package, a settlement should have termsrthiag context of an application, have a
sufficient nexus between each other and can baulgwgnd reasonably considered in the
case as filed. In a case allegedly about “hedgatectric generation, there is no nexus to
the various terms and issues that have shown upéddirst time at case-end in a
settlement--other than that the terms induced stttesign.

d. The Joint Stipulation is too costly and, thustiis

not, as a package, in the public interest; OCC’s

and others’ testimony demonstrates that it hurts
consumers.

OCC Witness James F. Wilson estimates that, baséuakealoint Stipulation and
the current market conditions, the cost to consartteough the PPA Rider is a
cumulative $1.9 billion, or $1.5 billion on a neepent value basfs> He confirms that
this is a conservative estimate of the potentiatt8 Additionally, OCC Witness
Wilson explained that there are losses and costseplathrough to customers in every
year of the arrangement, ranging from $50 millior2024 to $271 million in 2018’
The cost for a typical residential customer wouddalpproximately $99 per year or a total

of over $700*® OCC Witness Wilson concluded that the shorteired period for the

235 supplemental Direct Testimony of James F. WilSDEC Ex. 34) filed December 28, 2015 at 5:4-5.
This estimate assumes that the PPA Units will dielivI’'s Base Residual Auctions. If they do nottsds
consumers would be much higher.

281d. at 16:3-4.
B71d. at 10:12-14.
381d. at 11:3-5.
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PPA and the credit offered to customers could &tezally reduce the overall cost of the
PPA Rider”®® But these cost reduction efforts are offset lgyabntinued decline of
forward prices*® And OCC Witness Wilson's estimates assume thesetiPPA units
clear the capacity auction each year. If thatmaggion proves to be invalid, then
consumers will be saddled with the costs of the RRAs without any (or much
reduced) offsetting revenues — significantly insieg the potential cost to consumers.
The testimony of PIM Market Monitor Bowring speakdis intention that the PPA units
not be allowed to bid into the markets at subsifljzeces®**

OCC Witness Wilson also testified that the credienitment contained in the
Joint Stipulation will not ensure that the PPA Wrate managed efficiently, cost-
effectively, and with maximum market profitabilitgs AEP Ohio Witness Allen
assert$*? OCC Witness Wilson explained that his analysiemieined that the cost to
customers under the PPA Rider is greater than themum credit amount each year.
Thus, the full credit is always applied and theddreiill have no impact on AEP Ohio’s
lack of incentive to manage the PPA Unites effidieand effectively?*?

Additionally, OCC Witness Wilson reiterated thag thoint Stipulation does not
include an alternative plan to allocate risk, as vegjuired by PUCO Ordét* Instead,

all costs of the PPA Units, net of market revenwes)ld be passed through to customers

291d. at 5:8-10.
240 |d

241 seeFirst Supplemental Testimony of Joseph E. Bowringehalf of the Independent Market Monitor
for PIM (IMM Ex. 2) filed December 28, 2015 at pl&33.

24219, at 17:8-15.
2231d. at 17:15-20.
2441d. at 18:5-9.
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through the PPA Rider, after the offered “credff”. Thus, after the total credit amount,
all risk is imposed on customés.

OCC Witness Wilson affirmed that forward prices ao¢ disconnected from
market fundamentals as AEP Ohio Witness Bletzastaed*’ OCC Witness Wilson
stated that forward prices reflect a consensusarket participants’ expectations of
future prices, reflecting their expectations ofiypdemand, and pricé®

OCC Witness Wilson also testified that, contraryhte Direct Testimony of AEP
Ohio Witness Bletzacker, both sides of a futurasgaction are concerned about future
price levels**® He explained that both sides to such a transaetimuld likely evaluate
future market conditions because the transactiofdcalow the party to protect itself
from undesirable price movements.

OCC Witness Wilson also asserted that AEP Ohio ¥¢drBletzacker is incorrect
in his belief that the exclusion of future CO2 esios costs from future contract prices
provides strong evidence that natural gas andrelgmiwer futures market participants
have no ability to accurately forecast actual epeajues®>* First, AEP Ohio Witness
Bletzacker’s claim is baseless because it is nssipte for anyone to determine the
extent to which futures prices do or do not refee@articular anticipated policy

change®®? Additionally, AEP Ohio Witness Bletzacker provideo argument for why

21d. at 18:10-11.
2014, at 18:12.

247 1d. at 11:8-12.
2819, at 11:13-16.
2491d.at 12:4-10.
#01d, at 12:10-14.
#11d. at 13:1-9.
#21d, at 13:9-11.
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futures market participants would ignore the pagdimmnpact of CO2 policy in their
decisions to engage in futures transactfons.

OCC Witness Wilson also described that long-tertanahgas futures are not
tethered to current market spot prices due to geoas AEP Ohio Witness Bletzacker
stated®™* He explained that storage is used to shift pures&®etween summer and
winter periods, but is not used to protect aggmssible price increases in future years or
connect prices in future years to current prfces.

OCC Witness Wilson stated that using forward prab@ss not prematurely
dismiss credible upside threats to US natural gasgas AEP Ohio Witness Bletzacker
believes®® In fact, as OCC Witness Wilson pointed out, maryre market participants
are buying specifically because they are conceabedt such threafs’ These actions
can be seen as a direct reflection of their viewshe likelihood of such threats®

Finally, OCC Witness Wilson explained that a “longgrm capacity product”,
the idea of which is supported in the Joint Stipatg is not suitable for PIM’s RPM
construct™® He noted that PJM’s RPM is fundamentally a shem capacity product

and that numerous issues would arise if a multi-peaduct was implementéd® OCC

231d. at 13:12-20.
4. at 14:14-17.
251, at 14:17-22.
2014, at 15:1-5.
%71d. at 15:5-7.
2814, at 15:5-7.
29d. at 18:14-20.
2014, at 18:20-19:9.
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Witness Wilson pointed out that PJM stakeholdex&hajected the idea of a multi-year
capacity product at least four times over sevesars’"

OCC Witness Wilson’s concluded that the PPA Rites,modified by the [Joint]
Stipulation, would be very costly to customers, eggllt in AEP Ohio and the owners of
the PPA Units having no incentive to manage costeaximize revenues® As a
result, his bottom-line: “Ohio consumers should ioe@ burdened with the PPA Unit&*

e. The Joint Stipulation fails the three-prong testis
a compilation of signature inducements to

Signatory Parties, and fails the MRO v. ESP test
— all to consumers’ detriment.

OCC Witness Michael Haugh testified that the psmgabJoint Stipulation is not
the product of serious bargaining among partiel diNerse interests; violates important
regulatory principles; and does not, as a pacKageefit the public intere$t* Also, the
Joint Stipulation would make the ESP more costhcitsstomers. Were the PUCO to
approve it, the Modified Amended Application wolldve to be denied because it would
cause ESP Il to fail the MRO versus ESP in R. @281143(CY°°

OCC Witness Haugh noted that the Joint Stipulasdatally flawed because the
Signatory Parties will receive cash equivalents @theér benefits that are paid by
consumers who oppose’® The PUCO has warned against the practice of gayin
signatory parties, stating that “parties to futstipulations should be forewarned that

such provisions are strongly disfavored by this @ossion and are highly likely to be

?%%1d. at 18:18-20.

%%21d. at 19:15-17.

%%1d. at 19:20.

%4 Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 3.

265 Id

%61d. at 5.
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stricken from any future stipulation submittedtie Commission for approvaf® Yet,
as pointed out by OCC Witness Haugh, AEP Ohio hesgmted the PUCO with a Joint
Stipulation that does exactly that. Payments asetid to the Signatory Parties and
these payments are paid for by non-signatory sftie“Many of the [Joint] Stipulation
provisions use other people’s money (consumersey)an underwrite (subsidize) the
deal making.*®®

OCC Witness Haugh explained that the Joint Sttmridails to meet the
requirement that stipulations must be the prodtiseaous bargaining representing
diverse interests. In this case, there is no sogpgarty that represents only residential
customers. For example, OPAE is an associatigmaiders of weatherization services
to low-income customers. As OPAE’s signature andéttlement amply demonstrates,
OPAE does not represent 1.3 million AEP Ohio corsignm the role of an advocate for
just and reasonable rates on behalf of those mesadleustomeré’™® Also, the
negotiations behind the Joint Stipulation took plager a two-week period and consisted
of giving financial incentives and other benefasSignatory Parties (paid for by other
people’ s money) to push the Joint Stipulation tigloas quickly as possiti€: In light

of the abbreviated negotiations that deal withidnk of dollars that consumers will pay,

%71n the Matter of the Application of Columbus Southeower Company and Ohio Power Company for
Authority to Recover Costs Associated with theniite Construction and Operation of an Integrated
Gasification Combined Cycle Electric Generation Hic, Case No. 05-376-EL-UNC, Order on Remand
at 12 (Feb. 11, 2015).

%8 Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 5.
*%1d. at 4.
201d. at 7.

271 Id
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and the financial inducements handed out to Sigp&tarties, the Joint Stipulation
cannot be classified as the product of seriousabairgg "2

It should be well noted, for purposes of findinaek of serious bargaining, that
Buckeye Power, Inc., Sierra Club, Direct Energy$)@nd OPAE all could not get to full
agreement with the settlement. They solved thgdiaing issue by agreeing to not
agree, where they are not participating in terrsppposing terms, or both®

In fact, Sierra Club, though it is characterize@dsignatory party,” is not even
obligated to support the Joint Stipulation's purpdreasonablenes¥. Sierra Club’s
real agreement is significantly to not agree, ekpepcipally for obtaining AEP Ohio’s
signature on 900 MW of a renewable power that belbuilt with other people’s money
(if it is built at all).

Marketers IGS and Direct Energy did not even signJoint Stipulation term that
the settlement satisfies the three-prong%@sBut they “signed” to get AEP Ohio’s
signature for increasing what other people (Ohipailé pay for AEP Ohio’s electric
generation, above the market price of electricity.

So there are some parties that do not supporoihe Stipulation overall but that
nonetheless agreed to limited terms in order teiveccash or cash equivalents from AEP
Ohio and thereby be counted among the so-called&iges. In the words of OMAEG
Witness Edward W. Hill:

In the Joint Stipulation, AEP-Ohio has raised nssuges, offered
new arguments, and presented a carefully craftelitiom of

272 Id

273 Id

27%d. at 8, citing Joint Stipulation at footnote 17.
27> Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 8.
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supporters, labeled a ‘redistributive coalitiom,’an attempt to
influence the public policy process in ways tha deleterious for
the state of Ohi6’®

Additional examples of benefits (handouts) fomsityires or non-opposition are
the Interruptible Power-Discretionary Rider (“IRP}the automaker credit provision,
the SCR, the energy efficiency programs earmaree®HA, OPAE’s administration of
the Community Assistance Program (“CAP?”), the reable energy projects, and the $8
million payment to IE?’" OCC Witness Haugh explained that these finareakfits
are provided to individual interests and clearlgvide no benefit to the overall public
interest?’® Indeed, the public is paying for much of it.

The IRP-D provides large industrial customers faytdiscount, up to $9/kW per
month, if they agree to curtail their energy conption at high usage times. The large
customers that are able to take advantage of #ntsopthe proposed Joint Stipulation
already participate in the PJM Demand Responser&@rmyand receive credits for the
same curtailmerft’® In other words, the IRP-D provision in the Jdiipulation simply
gives additional payments to participants for tame capacity resource that previously
cleared PJM’s Base Residual Auction. There isddbt@nal incremental value to
consumers for these additional payments beyondithigh PJM already made for
commitments to curtail consumption during peakg#si The additional payments
simply constitute extra money to join the Joinp8kation. And it is the other AEP Ohio

customers that pay for the entirety of these anluii unnecessary payments.

2’8 Direct Testimony of Edward W. Hill (OMAEG Ex. 2€)ed December 28, 2015 at 4.
2" Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 13.
7®1d. at 13.
7°1d. at 14.
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The automaker credit provides $10/MWh for all aomption above the 2009
automaker customer’s 2009 annual usage. Thistasegaid for by customers through
the Economic Development Cost Rider (‘EDR¥. There is no explanation of how this
benefits customers or how it is in the public iaggr OCC Witness Haugh found no
justification for using 2009 as a baseline. Butligepoint out that according to the
International Organization of Motor Vehicle Manufaers, in 2009, there was a 34.2
percent decrease in automobile production with®AZP cars produced in the United
States® In contrast, there were 11,660,699 cars prodirc@814%%? The year 2009
was chosen as a baseline due to its low produofiantos. Therefore, the financial
benefit is easier to obtain now that production andrgy usage have increased above the
2009 baseliné®

OHA is eligible to receive $1 million a year furtihrough the EE/PDR under
the Joint Stipulation. In addition to the $1 millidOHA’s projects would be prioritized
for Volt-Var optimization deployment, though the /PBR will be paid by all customers.

The idea of Volt-Var is to optimize the entire atesty system. Butin AEP Ohio’s

280 Id

2114, at 15, citing http://www.oica.net/category/protion-statistics/2009-statistics.

2214, at 15, citing http://www.oica.net/category/protion-statistics/2014-statistics.

231d. at 15. OCC Witness Haugh's conclusion regartlindhand out to automakers is confirmed by AEP

Ohio Witness Allen's testimonySeeHearing Transcript at Vol. XIX, p. 4762 (no currenitomaker credit,
arose as a result of Joint Stipulation). Furth&P Ohio did not know what the aggregate automaker
electricity bill within AEP Ohio’s service territgris. SeeHearing Transcript at Vol. XX, p. 4961:3-24.
Thus, the PUCO cannot conclude based on the resgdénce that the automaker credit will have any
meaningful effect on automakers.
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territory, priority installation of Volt-Var will b provided to a party that decided to sign
the Joint StipulatioR®*

OPAE is another party that decided to sign thatXsiipulation to further finance
its interests. Under the Joint Stipulation, OPAE sgceive five percent of the
Community Action Program's up to $8 million annbatiget to manage and administer
the Community Action Prograii> There is no requirement that administering
Community Action Program be competitively bid sattbther organizations may have
the chance to offer their services to low-incomestoners at a lower, more
economical cost. If a lower administrative costilddbe achieved, there would be more
benefits available to the Community Action Progf@amlow income customers®

A financial benefit will be provided to IEU. leturn for IEU not opposing the
PPA Rider and voluntarily withdrawing from a numio¢icases before the PUCO and the

Ohio Supreme Court, AEP Ohio will pay $8 millionl#U.?®” So AEP Ohio could not

24 Direct Testimony of Michael P. Haugh (OCC Ex. 88X December 28, 2015 at 15. OCC Witness
Haugh's conclusion regarding the hand out to OHZoigirmed by AEP Ohio Witness Allen's testimony.
SeeHearing Transcript at Vol. XVIII, p. 4541:18-23;416:7-13 (under the Joint Stipulation, approximately
$1 million "earmarked" for OHA)id. at 4551:1-4; 4552:15-18 (rate reduction under Jsiiggulation to
Alternative Feed Service would save participating/Omembers $100,000).

23 Direct Testimony of Michael P. Haugh (OCC Ex. 8B} December 28, 2015 at 16.

286 OCC Witness Haugh's conclusions regarding the diatrtd OPAE are confirmed by the testimony of
AEP Ohio Witness AllenSeeHearing Testimony at Vol. XVIII, p. 4556:4-23 ($2000 "earmarked" for
OPAE to assist with CAP program notwithstandinghimaj prevents OPAE from seeking that funding
irrespective of the Joint Stipulationdt. at p. 4562:12-15 (OPAE not currently administer@®P
program);id. at p. 4558:2-8; 4558:24-4559:2 (up to $8,000,0@G0rterked" for programs to be
administered by OPAE, for which OPAE will receivé% management fee).

%7 Direct Testimony of Michael P. Haugh (OCC Ex. 8B} December 28, 2015 at 15ee alsdHearing
Transcript at Vol. XVIII, p. 4573:8-20.
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even resolve its bargaining with IEU (perhaps tO’Hcredit) to reach agreement on the
PPAZ%®

OCC Witness Haugh highlighted the importance efgpecific provisions that
Direct Energy, IGS, and Sierra Club opted out ofdntnote. When looking closely at
them, it is apparent that those Signatory Partesal support key provisions of the Joint
Stipulation. Further reflecting that AEP Ohio Haged the first prong of the settlement
standard, Direct Energy, IGS, and Sierra Clubrallreot participating in the key
settlement term that “the Commission should apptbeeAmended Application of Ohio
Power Company as filed on May 15, 208" The three also opted out of the provision
that “it would be prudent for AEP Ohio to sign aided Affiliate PPA.%%°

Another important criterion under the three-proesgt analyzed by OCC Witness
Haugh is whether the Joint Stipulation violates emgortant regulatory principle or
practice. The Joint Stipulation proposes to adshthmew charges to customers through
the addition of the Competition Incentive Rid&r.The Competition Incentive Rider's

undetermined charge will be added to all non-shagppustomers’ bills and then

28 The Global Settlement Agreement, P3/EPSA Ex. fiin{sied at Hearing Transcript Vol. XX, p. 5012),
between IEU and AEP Ohio further calls into questihether the Joint Stipulation was the product of
serious bargaining among knowledgeable partie® oFily witness to testify at the evidentiary hegrin
supporting the Joint Stipulation could say nothimgre than that "some parties" were aware of théd&@lo
Settlement Agreement before they signed the Jdiptigtion. SeeHearing Transcript at Vol. XIX, p.
4814:14-17.

29 Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 9, citing Stipulation at
4.

20 Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 9, citing the
Stipulation at 4.

291 AEP Ohio has asserted that the CIR will promotaireompetition and that the PUCO has implemented
programs to support retail competition. The besbuld do to support the assertion was to cit@ ¢tase

from fifteen years ago when retail competition Wwais infancy. SeeHearing Transcript at Vol. XX, p.
4958:11-4959:1. Yet it acknowledged that now sgveerrcent of the load is shopping and approximngatel
fifty percent of the customer coungee id.
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redistributed to all distribution customérs. The addition of the yet-to-be-determined
CIR charge applied to non-shopping customers’ slBnother cost that consumers will
pay.

Another increased charge -- yet again, undetermimadount -- is the proposed
cost of the SCB. The SCB permits only select marketio provide customers with one
bill that includes marketer and AEP Ohio chargéfy ercent of the costs associated
with the proposal will be paid with other peopleisney -- by customerS® Three
marketers — Direct Energy, FES, and IGS — mayapatticipate in the SCB because
they signed the Joint Stipulation. No other maketare entitled, according to the Joint
Stipulation, to participate in the SCB. OCC Witne&sigh explained that this pilot SCB
programshouldbe paid for by the cost causers — the three menké#tat are benefitting
from it.2* The program has no relationship to the implententaf the PPA Rider and
has no place in the Joint Stipulation. It, like various others of AEP Ohio’s financial
inducements for signatures, just showed up atnldeoéthe case in a settlement.

Based on AEP Ohio’s own numbers and testimony, @i@ess Haugh pointed
out that the Joint Stipulation harms consunf&tsConsumers and the public will be
worse off if the PUCO approves it. AEP WitnesseAllasserted that the PPA Rider will

begin with a $4 million credit in 20187 Were one to assume that customers’ net credit

22 Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 9.
293 geeloint Ex. 1 at 18, para. f; Hearing Transcript at.\XVIII, p. 4644:1-11.
29 Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 11.

2%1d. Further, neither the CIR nor the SCB, each oftecertain benefits to certain Signatory Parties,
were part of AEP Ohio's Amended ApplicatioBeeHearing Transcript at Vol. XVIII, p. 4643:13-15
(CIR) and 4645:3-5 (SCB). They only arose as phithie Joint Stipulation.

2% Djrect Testimony of Michael P. Haugh (OCC Ex. 8B} December 28, 2015 at 19.
2971d. at 17, citing Direct Testimony of William A. Alle(AEP Ohio Ex. 52) filed December 14, 2015 at 3.
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throughout the year is going to be $4 million, twauld be $0.12 credit per month in
2016. But with the addition of the new terms aindricial incentives in the proposed
Joint Stipulation, the cost to a typical residdrtisstomer using 1,000 kWh per month
will be a $0.62 charge per morfti. As quantified by OCC Witness Haugh, this means
that the incentives beyond the PPA Rider will gesidential customers $0.74 per
month?®® This does not include the cost of converting Geille Units 5 and 6 to co-
firing by the end of 2017 or the costs of buildithg renewable wind and solar units.
Such costs, among other undetermined and unqueahtiists and promises (if delivered
as promised), will increase the Joint Stipulati@o'st well beyond the $0.62 per month.

For all these reasons, OCC Witness Haugh detedhira the Joint Stipulation
fails the three-prong test and should be rejectetthd PUCO.

Additionally, he determined that the Joint Stipuatshould be rejected because,
were the PUCO to approve it, the Modified AmendgxbWcation would have to be
denied. The Modified Amended Application would salESP Il to fail the MRO v.
ESP test. Ohio Revised Code Section 4928.143fTiines that the PUCO only approve
an ESP if it finds that the plan, including itsqing and all other terms and conditions,
and any deferrals and any future recovery of delgrrs more favorable in the aggregate
as compared to the expected results that of a tnateeoffer under R.C. 4928.142.
According to OCC Witness Wilson, the cost of thdPHfm January 1, 2016 through

May 31, 2018, were the PUCO to approve the Joipufition and grant the Modified

2% Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 18, citing Direct
Testimony of William A. Allen (AEP Ohio Ex. 52) & December 14, 2015 at 14.

29 Direct Testimony of Michael P. Haugh (OCC Ex. 8B} December 28, 2015 at 18.
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Amended Application, would be $580 millidf. In its incomplete MRO v. ESP analysis
in ESP 11I, the PUCO found $53 million in quantffie benefits*

Consequently, the cost to consumers for AEP OSSP Ill, were the Joint
Stipulation approved and the Modified Amended Agpgion granted, would be a net
cost of $527 million for the term of ESP {ff. Because approving the Joint Stipulation
and granting the Modified Amended Application wouklise ESP Il to fail the MRO v.
ESP test, the Joint Stipulation (and Modified Ameshdpplication) should be rejected.

f. The Joint Stipulation’s rate design violates
important regulatory principles, harms

consumers with unreasonable prices, and thus
fails the settlement test as OCC'’s evidence shows.

Section I11.D.4 of the Joint Stipulation providést 50 percent of the EE/PDR
Rider costs for transmission and sub-transmissitage customers will be transferred
to the EDR Ridef®® The Joint Stipulation also states that that 5@ev# of the IRP
credits from the EE/PDR Rider costs will be transfe to the EDR Ridet?* OCC
Witness Fortney explained that transferring thestscto the EDR Rider causes harm to
residential customers because the allocations /?BE and EDR are no longer based
upon cost causation, as they initially w&%2 The Joint Stipulation abandons those

principles in favor of the arbitrary transfer of pércent of the cost recovery of the

3901d. at 19, citing Direct Testimony of James F. Wil§&CC Ex. 34) filed December 28, 2015 at 6.

391 Direct Testimony of Michael P. Haugh (OCC Ex. 8B December 28, 2015 at 20, citing Direct
Testimony of Beth E. Hixon (OCC Ex. 9) filed Septean11, 2015 at 4.

392 This quantification does not take into accountbimt Stipulation's other additional costs.
393 Direct Testimony of Robert B. Fortney (OCC Ex. $lBd December 28, 2015 at 3:13-16.
%%1d. at 3:16-18.
%%°1d. at 3:18-21.
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EE/PDR to the EDR® Therefore, the Joint Stipulation would assigrt cesponsibility
to residential customers for costs that they didcaoise. That result is not reasonable
pricing under R.C. 4928.02(A).

Additionally, OCC Witness Fortney affirmed that tABA Rider credits and
charges should not be allocated based on the RéMrfonthly peak demand¥. A
straight allocation by demand of the PPA costsrardnues unfairly and arbitrarily
assigns a disproportionate share of those coshetResidential clas§® The proper
allocation should be based on the combination ofadel and energy, netting the
difference between the costs and the sales dfiraletof the generation produdfd. Such
a determination should be part of the forecastdaegsand subject to the quarterly true-
ups310

The Joint Stipulation is a bad deal for consumamsgl, should not be approved
based upon the fact that the Joint Stipulation oapass the PUCO’s three-prong test.

C. AEP Ohio’s Amended Application/Modified Amended

Application would harm consumers and should be rejeted
based on the record evidence from AEP Ohio’s own sa.

Of course, AEP Ohio as the applicant bears theasued proof** The PUCO

need look no further than the record evidenceatlbse of AEP Ohio’s case in the

3914, at 3:21-4:3see alsHearing Transcript at Vol. XVIII, p. 4566:3-12 (trsferring riders into EDR not
approved in last ESP proceeding).

397 Direct Testimony of Robert B. Fortney (OCC Ex. $lBd December 28, 2015 at 5:17-19.
%%1d. at 5:19-21.

391d. at 6:2-4. Of note, the Joint Stipulation proposefmicrease PPA Rider costs borne by residential
customers by ten percent.

$19d. at 6:4-5.
311 Seenote 125supra.
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initial phase of this proceeding to conclude thégis failed to meet its burdéff.

Among the showings that the PUCO required AEP @himake, “at a minimum,” were:

. Financial need of the generating plant;

. Necessity of the generating facility, in light oftdre
reliability concerns, including supply diversity;

. Description of how the generating plant is comgliaith

all pertinent environmental regulations and i&nplor
compliance with pending environmental regulaticars]

. The impact that a closure of the generating plaoila/
have on electric prices and the resulting effececonomic
development within the staf&®

The PUCO emphasized that it would balance, bubadiound by, the foregoing
factors®* These factors cannot be met by AEP Ohio. Thezefts Amended
Application/Modified Amended should be denied.

1. AEP Ohio seeks corporate welfare from Ohioans,
without proving financial distress.

Make no mistake, state and federal law does nowvalthat AEP Ohio proposes.
But AEP Ohio’s premise for Ohioans to pay the sijpss flawed beyond the legal

issues.

#120CC does not concede the credibility of any of ABiflo’s “evidence” discussed in this section.
Instead, OCC shows that AEP Ohio’s Amended Appbicelodified Amended Application should be
rejected based on analysis similar to what wouldgygied under Rules 12(B)(6) and 50(A) of the Ohio
Rules of Civil Procedure and in light of the govieghlaw squarely placing the burden of proof on AEP
Ohio as the applicant.

31335eeESP 11l Opinion and Order at 25

34 see idAs Staff explained in the initial phase of thisea&EP Ohio could satisfy all of these factors
and the PUCO may still say “no” to its Amended Apalion/Modified Amended ApplicationSee
Hearing Transcript at Vol. XVI, p. 3893:6-16.
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AEP Ohio initially asserted in its Amended Applicat and pre-filed Direct
Testimony that the PPA Units are on the economibb®?*®> But the record evidence
produced at hearing tells a different story, as AB#o conceded.

a. AEP’s assets are increasing substantially in

value, and the PPA Units are positioned to
compete.

AEP, which wholly owns AEP Ohio and AEPGR, repreedrio the public that it
had $58 billion in total assets as of Septembel804%'® AEP represented to the public
that it had $ 60 billion in total assets as of Deber 31, 2014*" And AEP represented
to the public that it had $61 billion in total asses of June 30 total assets in, 28¥5S0
from 2014 through 2015, AEP’s assets increasealimevby $3 billiort°

AEP has consistently represented to the publicithgieneration fleet, including
the PPA Units, is cost-competitive and well-posigd to compete in the competitive
generation market. In “American Electric Pow&t Quarter 2014 Earnings
Presentation” dated July 25, 2014, AEP represeht#dAEPGR’s generation fleet,
including the PPA Units, is a “Cost-competitiveefig¢that] captured significant spot

820
In

opportunities].] “American Electric Power May 2015 Investor Niag[,]” AEP

represented that AEPGR’s generation fleet, inclgidiie PPA Units, is “well-positioned

¥>3See, e.gAmended Application at 6, para. 9; Direct Testimofyroby L. Thomas (AEP Ohio Ex. 5)
filed May 15, 2015 at p. 11:7; Direct TestimonyRablo A. Vegas (AEP Ohio Ex. 1) filed May 15, 2Git5
p. 16:14.

318 SeeHearing Transcript at Vol. I, p. 191:2-192:2; AE®"£E| Financial Conference Presentation, 11-
13-14 (OCC Ex. 4, admitted at Hearing Transcripkt Mop. 365) at p. 3.

317 SeeHearing Transcript at Vol. I, p. 192:18-193:1; AERy 2015 Investor Meeting (OCC Ex. 5,
admitted at Hearing Transcript Vol. Il, p. 365)at3.

318 SeeHearing Transcript at Vol. |, p. 194:7-21; AEP Sapber 2015 Investor Meetings (OCC Ex. 7,
admitted at Hearing Transcript Vol. Il, p. 365).

319 SeeHearing Transcript at Vol. I, p. 195:1-4.

320 AEP 2 Quarter 2014 Earnings Release Presentation (OCG,Eximitted at Hearing Transcript Vol.
I, p. 365) at 31see alsdHearing Transcript at Vol. I, p. 190:1-25.
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from a cost and operational perspective to padieifin the competitive market[’f*
AEP reaffirmed that its generation fleet, includihg PPA Units, is “well-positioned
from a cost and operation perspective to partieipathe competitive market” in June
20152 and September 2038 — the very month in which the hearing in this matt
began.

AEP’s representations to the public are buttresseadcently reported earnings
from its generation and marketing segment, whictuises AEPGR?* In the second
quarter of 2015, AEP’s generation and marketingreed reported earnings of $82
million.3® For the first six months of 2015, it reportedréags of $269 millior??®
Importantly, the earnings in the first six montfi2015 increased year over year
compared to the first six months of 20(f4Clearly, a consumer bailout of these units is
not warranted.

b. AEP Ohio’s finances are such that it does not

need a customer-funded bailout provided by the
PPA Rider.

AEP Onhio’s financial wherewithal is such that iutd enter the PPA and weather

any storm associated with short-term low energyaphcity prices without the PPA

321 AEP May 2015 Investor Meeting (OCC Ex. 5, admitdHearing Transcript Vol. II, p. 365) at 28e
alsoHearing Transcript at Vol. |, p. 192:4-193:7.

322 AEP June 2015 Investor Meetings (OCC Ex. 6, aeahistt Hearing Transcript Vol. Il, p. 365) at 28p
alsoHearing Transcript at VVol. I, p. 193:16-194:6.

323 AEP September 2015 Investor Meetings (OCC Exdiitied at Hearing Transcript Vol. Il, p. 365) at
28; see alsdHearing Transcript at Vol. I, p. 194:7-25. AEPIigic representations that AEPGR'’s
generation fleet, including the PPA Units, is ceffective and competitive as reflected in OCC Bx$-7
were all madafter statements made by AEP’s CEO during the AprilZZB,5 earnings call referenced in
the May 15, 2015 cover letter from AEP Ohio’s Pdesit accompanying the filing of the Amended
Application.

324 seeHearing Transcript at Vol. VI, p. 1716:20-1717:4.
351d. at p. 1718:20-23.

32|d. at p. 1718:24-1719:7.

3271d. at p. 1719:23-1720:2.
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Rider. AEP Ohio’s President acknowledged that stmes can make short-term
investments based on long-term price sigfi@isHe also acknowledged that AEP Ohio
Witness Pearce in his PPA Rider forecast projeat®d8 million cost for October-
December 2015 and a $574 million profit for 201@024°%° Thus, AEP Ohio’s
President acknowledged that the $48 million coatld/de a short-term investment in
order to get the long-term payoff of $574 millitl. AEP Ohio’s financial capability is
such that there is no need to take AEP Ohio WitRessce's forecast to a commercial
bank to see if it would fund the short-term costetasted by AEP Ohio Witness Pearce
— AEP Ohio has “the credit capabilities to covesrsiterm investments|,]” including a
$48 million investment®' Therefore, consumers should not be put in theasanable
position of being at risk for the profitability tie PPA Units as required under the AEP
Ohio proposal.

C. A subsidy from consumers is not necessary to
profitably operate the PPA Units.

Over the forecast periods, AEPGR could operat€®& Units just as they assert
they will do under the proposals in the Amended l&gapion/Modified Amended

Application, but without the PPA Rider, and makerafit of $574%%? According to AEP

328 35ee idat p. Vol. I, p. 168:20:23.

329 5ee idat p. 169:6-15; KDP-2 (OCC Ex. 1, admitted at HegfTranscript Vol. I, p. 365). Likewise,
AEP Ohio projects that the PPA Rider as modifiedh®syJoint Stipulation will result in a $721 miltio
profit. SeeDirect Testimony of William A. Allen (AEP Ohio EX2) filed December 14, 2015 at WAA-2,
Average of High Load and Low Load Forecast.

330 gseeHearing Transcripat Vol. I, p. 169:16-19. Presumably AEPGR, AEP'oWrowned subsidiary
and AEP Ohio’s affiliate, could make the same itmest. Under the PPA Rider as modified by thetJoin
Stipulation, AEP Ohio would not even have to malehart-term “investment” — each and every yeahef t
PPA Rider is forecast by AEP Ohio to net a pro8eeDirect Testimony of William A. Allen (AEP Ohio
Ex. 52) filed December 14, 2015 at WAA-2, Averadélmgh Load and Low Load Forecast.

31 5eeHearing Transcript at Vol. |, p. 169:20-170:12.
3320r $721 million, if the Joint Stipulation is appem.
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Ohio’s President, there will be a net financial &f#rto customers based on AEP Ohio’s
own forecast$>® Looking at AEP Ohio’s forecast and, specificathe Average of
High Load and Low Load Foreca&t,AEP Ohio forecasts revenue of $11.8 billfgn.It
forecasts costs under the proposed PPAs of $1lichb*® AEP Ohio went out of its
way to clarify that the $11.2 billion costs aresh@ssociated with generating the $11.8
billion revenue®®’ “[T]he agreement costs are a function of the neves.**® The costs
projected by AEP Ohio would not be offset by thdiadnal revenues, instead:

When you run a power plant, okay, we will go backow the real

world works. When we run a power plant, you omigur costs for

things like fuel and large portions of the O&M lifet units are

dispatching and creating revenues. So the reveaneeshat create

the dispatch, okay, that dispatch revenues, thndta creates the

costs. The costs flow with the revenu&su can’t have — | can’t

assume these costs without putting them in theppetise of the
revenues that are creating those costs.

333 SeeHearing Transcript at Vol. |, p. 167:13-1ske alsdirect Testimony of William A. Allen (AEP
Ohio Ex. 52) filed December 14, 2015 at WAA-2, Aage of High Load and Low Load Forecast
(projecting a net profit and, thus, benefit to aaners, of $721 million under the modified PPA Rider
proposal).

334 5eeKDP-2 (OCC Ex. 1, admitted at Hearing Transcript.\p p. 365). A “good forecast” and the one
AEP Witnesses Pearce and Vegas suggest shoulditiier PUCO’s consideration of the Amended
Application. See, e.gHearing Transcript at Vol. VII, p. 1868:2-7; Dirébestimony of Kelly D. Pearce
(AEP Ohio Ex. 2) filed May 15, 2015 at 5, Tabldd.;at 13:1-7; 5-15-15 Letter to Commission from Mr.
Vegas (OCC Ex. 2, admitted at Hearing Transcript Wpp. 365).

33> SeeHearing Transcript at Vol. VII, p. 1868:8-14ee alsiKDP-2 (OCC Ex. 1, admitted at Hearing
Transcript Vol. 1l, p. 365). The forecasted revenunder the modified PPA Rider proposal are $10.8
billion. SeeDirect Testimony of William A. Allen (AEP Ohio EX2) filed December 14, 2015 at WAA-2,
Average of High Load and Low Load Forecast.

3¢ SeeHearing Transcript at Vol. VII, p. 1868:13-1$ee als&KDP-2 (OCC Ex. 1, admitted at Hearing
Transcript Vol. 1l, p. 365). The forecasted castsler the modified PPA Rider proposal are $10dilli
SeeDirect Testimony of William A. Allen (AEP Ohio EX2) filed December 14, 2015 at WAA-2,
Average of High Load and Low Load Forecast.

337 SeeHearing Transcript at Vol. VII, p. 1868:13-16
38 g5edd. at p. 1868:25.

3391d. at p. 1869:12-1870:4 (italics added). To the dedtEP Ohio has “great confidence” in its forecasts,
there is no reason that AEPGR should not run th% Bifits as it is asserted they would be run unber t
Amended Application/Modified Amended Applicationjtbwithout the PPA RiderSee idat Vol. I, p.
237:1-2.
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Thus, AEP Ohio’s own forecasts confirm that AEPGRId operate the PPA Units in the
same way proposed under the Amended ApplicationifidadAmended Application, but
without the PPA Rider, and still make a profit &7& million because “the revenues are
what create[] the cost$*

As discussed above, the PPA Units are not in Grameed. AEP Ohio’s
President admitted this, and the PUCO need lodikirtber than his sworn testimony
provided at the hearing:

If I could maybe refer you to one of the discoveryne of the
exhibitions [verbatim] that was presented and ezfeed the
performance of thAEP Generation Resources businasd, I've
been handed so many of these reports I'm not shighvone it's
in, but what it essentially illustratestisat that segment of the
business is performing profitably and performingyweell, and in
the last couple of years if you look at the perfance of that
unregulated generation segment, it's created afqdrofit and a
lot of earningspf which under a PPA would have been returned to
customers.So it's not about these units and these plants not
having potential to perform profitably. . 34

AEP Ohio has failed to meet its burden of prootlmafirst (and most

important}*? factor from the PUCO’s ESP IIl Opinion and Ord@he record evidence

3401d. at Vol. VII, p. 1890:13-16. Or, under the modifie®A Rider proposal, $721 millioSeeDirect
Testimony of William A. Allen (AEP Ohio Ex. 52) & December 14, 2015 at WAA-2, Average of High
Load and Low Load Forecast.

341 Hearing Transcripat Vol. |, p. 235:15-236:13 (italics added). liesmot require a stretch of any sort to
conclude that the “exhibitions” to which AEP Ohidsesident was referring are AEP Quarter 2014
Earnings Release Presentation, AEP May 2015 Inv&ttetings, AEP June 2015 Investor Meetings, and
AEP September 2015 Investor Meetings (OCC Exs:R,rgspectively).

342 Since the PPA Units are not in financial need amégct, are very profitable now and, as foreciast
the future (according to AEP and AEP Ohio’s witreesjsthere is no need to address the other theemr$a
Since AEPGR can profitably operate the PPA Unithexsame manner proposed under the Amended
Application/Modified Amended Application, but withbthe PPA Rider, there is no material concern tibou
future reliability, including supply diversity. ®&e AEPGR can profitably operate the PPA Unitdan t
same manner proposed under the Amended Applicktadified Amended Application, but without the
PPA Rider, compliance with pertinent and pendingrenmental regulations is not a concern. Since
AEPGR can profitably operate the PPA Units in thems manner proposed under the Amended
Application/Modified Amended Application, but withbthe PPA Rider, closing the PPA Units and any
purported impact doing so would have on electricgsrand the resulting effect on economic develagme
in Ohio is not a concern.
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not only fails to show that the PPA Units are maficial need, it shows the exact
opposite. To use AEP’s words, the PPA Units arelsgositioned from a cost and
operational perspective to participate in the caitipe market[.]*** Therefore,
consumers should not be asked to bailout AEP anpibi the position of being at risk
for the profitability of the PPA Units as requiredder the AEP Ohio proposal.

2. PJM, not the PUCO, is responsible for electric
generation reliability.

a. PJM is ensuring resource adequacy for the
protection of Ohio and other electric consumers,
despite what appears to be AEP Ohio messaging
otherwise.

At the outset, the PUCO should recognize that AR Otself, acknowledges
that PJM is responsible for ensuring adequate reesuo meet customer demand
requirement$** Not only does AEP Ohio recognize that PIM is oesfble for ensuring
adequate resources to meet customer demand reguit€rit recognizes that PIM is
capableof ensuring system reliabilif?> In the capacity market, PJM provides enough
capacity plus a targeted reserve margin of 15.2gme?*° It is typical that the 15.7
percent target reserve margin is exceedédBased on the 2018-19 Base Residual

Auction, the reserve margin was actually 19.8 pert® Although AEP Ohio tries to

343 Seenotes 316-323upra AEP’s representations to the public regardingRRé Units’ competitive
merits were not made contingent on passage offteMder. SeeAEP 2 Quarter 2014 Earnings
Release Presentation, AEP May 2015 Investor MegtiagP June 2015 Investor Meetings, and AEP
September 2015 Investor Meetings (OCC Exs. 3,respectively)see alsdHearing Transcript at Vol. I,
p. 890:4-17 (AEP Ohio Witness Fetter acknowledbasthe PPA Units are going to be profitable based
AEP Ohio Witness Pearce’s forecasts).

344 SeeHearing Transcript at Vol. I, p. 214:3-8; 137:19-23
35 gee idat Vol. VI, p. 1618:23-25.

38 gee idat Vol. II, p. 451:12-20.

37 See idat p. 453:8-11; 454:1-6.

385ee idat p. 451:21-452:22; 454:18-22.
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raise questions about whether the healthy researgins will continue in light of plant
retirements*® it concedes that most of the retirements occusethe end of 2015 and
nearly all of the retirements have already hadimipact that they may have on capacity
prices and, thus, capacity availabilffy.
b. Part of AEP’s messaging seems to be that the
PPA Units are needed by Ohioans and might

close without a PPA. But the plants will not
necessarily be closed.

Make no mistake that PJM, not the PUCO, is respbm$or generation
reliability. But concerns about reliability andpgly diversity have been raised at the
PUCO in the context of the PPA Units closing. Nbmeéess, AEP Ohio’s President will
not say that the PPA Units will be retired if thenAnded Application/Modified
Amended Application is rejectéd" Any concern that the PPA Units might retire were
the PPA Rider denied is largely mitigated by thet faat AEP could not retire the Stuart
units, Zimmer, or Conesville 4 unilaterafy? A unanimousvote of the co-owners of the
units would be require®®® There are no plans as of now to close the PPAsltmat
AEPGR owns 100 percefit! Nevertheless, any decision regarding plant regéremin a
deregulated environment should be dictated by nidokees, not government

intervention. And PJM is the arbiter of generatieliability.

349 seeDirect Testimony of Kelly D. Pearce (AEP Ohio Exfiled May 15, 2015 at 21:21-23.
30 5eeHearing Transcript at Vol. Il, p. 512:3-14.

#1gee idat Vol. I, 95:24-96:3; 96:18-2Zee also idat Vol. 6, p. 1580:10-24 (AEP Ohio Witness
Bradish);id. at VVol. 1ll, p. 830:5-8.

$2gee idat Vol. IV, p. 1202:24-1203:4.

3 3ee id. see also idat 1215:1-11id. at Vol. VII, p. 1912:21-25id. at Vol. I, p. 128:5-8id. at Vol. II,
p.272:14-19jd. at 492:2-5.

$43ee, e.g., idcat Vol. I, p. 259:24-260:1 (Cardinal Unit); p. 288:261:1 (Conesville Units 5 and 6).

77



C. AEP Ohio insinuates that it needs Ohio
government to act to increase supply diversity.
But that’s not true and supply diversity is
increasing on its own in any event.

AEP Ohio wants to reinsert the state governmentfgeown favorable
ratemaking, into AEP’s generation diversity. Tisatot allowed under state law. In any
event, AEP itself is already diversifying its suppbrtfolio. And it's doing so without
involving state government in PPAs that favor tiéi§ and their affiliate3>

The Amended Application’s/Modified Amended Appliicat's proposal does not
add a new or different fuel mix to Ohio or the mwyi>® AEP Ohio’s Amended
Application/Modified Amended Application would nfcilitate diversifying the supply
portfolio. AEPGR'’s generation fleet is alreadyZ@ercent coal-fired®” So far from
contributing to diversifying Ohio’s supply portfoli continued operation of the PPA
Units would simply maintain coal’s dominant&. In any event, AEP Ohio did no
guantitative analysis to determine what percentdgghio generation has to be coal-fired
to maintain a “diversified” portfolio to guard agat rate volatility or reliability
concerns™

Further, the market is working to diversify Ohiggpply portfolio and increase

available generation. Carrol County Energy, thedtown Energy Center, and

¥°See idp. 209:20-24; AEP September 2015 Investor Meetf@g3C Ex. 7, admitted at Hearing
Transcript Vol. 1l, p. 365).

¥ gee idat Vol. I, p. 122:5-10.
¥73ee idat Vol IV, p. 1206:10-13.
#8gee idat Vol. I, p. 121:24-122:1.

%93ee idat p. 110:10-24. It did, however, acknowledge thate was a “substantial number” of coal-
fired megawatts that were offline during the sdezhPolar Vortex.See idat p. 128:17-21. And it
acknowledged that the percentage of the total sefboutages during the so-called Polar Vortex was
greater for coal than natural gaSee idat 129:22-130:1.
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the Oregon Clean Energy Center are all under aact&in and have interconnection
agreements with PIJM® New generation has been added to PIM, genetadiy®’
For reasons of law and fact, AEP Ohio’s proposelbliashould not be indulged
for reasons of supply diversity.
d. AEP Ohio’s analysis of the cost impact for

consumers on the transmission system is not
credible.

AEP Ohio did not consider new generation curreatigier construction in Ohio
that has interconnection agreements with B\But for purposes of its “analysis” of the
impact on the transmission system were the PPAsUaitetire, it did include 11,800
additional, non-PPA Unit megawatts of retirem&ritThe 11,800 non-PPA Unit
megawatts will retire regardless of whether the RRWs retire>®* And AEP Ohio does
not know what level of upgrades to the transmissigstem, if any, would be needed if
only the PPA Units were retiré> Including the 11,800 megawatts from non-PPA Units
substantially increases the modeled impact on tneggsson, including the financial

impact ultimately charged to consum&?’.

30gee idat Vol. VIII, p. 2096:6-14 (Carrol County Energy); 2099:12-20 and 2100:21-25 (Middletown
Energy Center); p. 2103:7-18 (Oregon Clean Enemrgyt€}). Proposed new generation arose even during
the pendency of the hearing in this matt8ee idat 2145:8-19.

%lg5ee idat p. 2122:18-21. Conveniently, AEP Ohio did nmtsider this new generation for purposes of
this proceedingSee idat p. 2139:5-12. Nor, conveniently, did AEP Ohimsider the effects of increased
natural gas production in Ohio on bringing new gatien to Ohio.See idat 2136:6-11 and 2137:22-
2138:1.

¥2gee, e.g., icat Vol. VI, p. 1582:10-1583:1 (did not consider @&County Energy); p. 1583:21-1584:4
(did not consider Oregon Clean Energy Center).

33 5ee idat p. 1553:3-8; 1563:2-5. AEP Ohio Witness Fattsther reviewed AEP Ohio Witness
Bradish'’s transmission “analysis” nor is he offgran opinion about its reasonableneSse idat Vol. 111,
p. 831:16-24.

%4gee idat Vol. VI, p. 1555:19-25.
3% 5ee, e.g., icht 1554:9-16; 1556:15-21; 1557:1-15; 1558:4-14:9155-19.
¥°gee idat p. 1547:6-12.
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Further calling into question the credibility of REDhio’s model, the non-PPA
Units that AEP Ohio included in its model may ne¢e be the ones that actually do
retire>®” Yet another assumption in AEP Ohio’s model tlegiosisly undermines its
credibility is thatall of the PPA Units andll of the 11,800 megawatts from the non-PPA
Units retireon the same da¥f® A more reasonable approach — that the PPA Usiiter
at different times — was not performed by AEP Ofifo.

PJM is both responsible for, and capable of, enguhe reliability of the
transmission system. There are no plans to rit@é&PA Units that AEPGR owns 100
percent, and AEP Ohio could not retire the plant®iowns. AEP is, itself, diversifying
its generation portfolio. The PPA Rider does noghmnore than maintain coal’s current
dominance of AEP’s generation fleet. The markegny event, is working both to
induce the construction of new generation andverdity the supply portfolio. AEP
Ohio’s effort to forecast the impact on the trarssion system in light of retirements is
not credible because it includes a substantial atn@un the order of 3 to 1) of non-PPA
Unit retirements. AEP Ohio cannot specify the ictpd any, of retiring the PPA Units
on the transmission system. Further, it doesm@tide new generation. For these
reasons, AEP Ohio has failed to meet its burdegradf on the second factor from the

PUCOQO’s ESP Il Opinion and Order.

%7gee idat p. 1569:17-21; 1578:22-25. One of AEP’s ownegating facilities was included in the model
as a non-PPA Unit retirement but has since gofp@ncval, and begun the process of, converting fuel
supply in such a manner that makes it less likelyetire. See idat 1570:4-25.

%8 3See idat p. 1553:18-24d. at Vol. I, p. 184:21-185:10d. at Vol. VII, p. 1912:5-7.
¥95ee idat Vol. I, p. 185:11-14id. at Vol. VII, p. 1912:8-11.

80



3. AEP Ohio has not shown, and cannot show, that ¢h
PPA Units are compliant with current environmental
regulations or a plan for complying with pending
environmental regulations. That is concerning beazse
Ohio consumers could be tapped for subsidizing cdgt
power plant environmental upgrades.

The record evidence confirms that uncertainty ésdhly certainty when it comes
to environmental regulations and compliance coatxordingly, AEP Ohio has not
shown, and cannot show, that the PPA Units are tantpvith current environmental
regulations and a plan for complying with pendimgieonmental regulations as required
by the PUCO in its ESP IIl Opinion and Order.

AEP Ohio does not develop environmental compligarogects at the co-owned
PPA Units®’® Nor does AEP Ohio know what the environmental gliemce cost
estimates for the PPA Units operated by non-AERiesi@re based ofi! Although
AEP Ohio modeled the financial impact of the PPAdRithrough 2024, germane
environmental regulations will require complianbereafter’’? Even through 2024,
there is uncertainty regarding the costs of conmgiyvith current and pending
environmental regulations and the best AEP Ohionsaster is a “good estimat&’®

Notwithstanding the “good estimate,” AEP Ohio cahegthat compliance cost
estimates could change — “[t]here’s a lot of thitlgs could change the numbers that

[AEP Ohio] used as estimate¥* Indeed, AEP Ohio does not even know the goinggpri

30 gee idat Vol. IV, p. 970:24-971:3 (Stuart and Zimmer).
$l1gee idat p. 977:12-16.

$2gee idat p. 978:13-22.

33 See idat p. 980:16-981:3.

3" See idat p. 993:23-994:9.
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for how it proposes to comply with environmentajukations®’> Nor can AEP Ohio
describe in detail how it will comply with the Cle®ower Plan, or even what will be
required®’® It needs first to know the terms of a yet-to-leéetmined state
implementation plan or a federal implementatiompla

Because such terms are uncertain, it is also tmnestat capital and operation
and maintenance expenses will be charged to comsdorecomplying with the Clean
Power Plar’’® It is certain, however, that the Clean Power Bland goal is to reduce
carbon emissions and that the carbon emissiorfr@atecoal combustion is higher than
other fossil fuel$’® Thus it is also certain that the Clean Power Riirikely impact
coal-fired generation significantly — much moretisan other generation.

The trend is that environmental regulations areb®eg more stringent on coal-
fired generatiorf®® New regulations are a reasonable possibifityAs a result,
additional capital and operating or maintenanceéscae a possibilit§?? But even
though the Amended Application proposes PPAs aPBA Rider for the life of the PPA
Units***there is no way to foresee what the environmertllatory regime, or the level

of costs to be charged to consumes for complyieggthith, will look like during that

3> See, e.g., icat 1028:11-19 (price for purchasing allowancesctomplying with CASPR)id. at
1028:23-1029:3 (does not know if it is more codeetive to buy allowances or make additional
investments).

3®See idat p. 1071:4-11.

37 See idat p. 1072:7-12.

38 gee idat p. 1072:22-1073:6.
39 gee idat p. 1084:13-24.

30gee idat p. 1073:21-25.

#lgee idat p. 962:4-12; 979:3-11.
2gee idat p. 1074:19-23.

3335ee idat p. 1075:13-17. Or if the Joint Stipulation peoved and the Amended Application modified,
for at least eight and a half years.
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term>®* So AEP Ohio has not provided any analysis ofremvhental compliance
obligations for the life of the PPA Unit&> And it has not provided operation and
maintenance costs associated with environmentairesgents beyond the year 2024,
though it is unreasonable to assume that thereoeilero dollars spent on operation and
maintenance for environmental projects after tieary?® This is no doubt because
environmental compliance costs after 2024 are,rdowpto AEP Ohio, “uncertain[.¥*’

At this time, the breadth and scope of currenterntling environmental
regulations are unknown. Accordingly, complianosts consumers would be obligated
to pay are unknown. As a result, AEP Ohio’s envwinental compliance plans, and the
costs associated therewith, are unknown. In lglihe uncertainty surrounding
environmental regulations, current and pending,taeccompliance costs associated
therewith, it stretches credulity to even consitié of the plant” contracts, or even
eight year contracts that may be renewed, for ticed-generation. AEP Ohio has failed
to meet its burden of proof on the third factomfirthe PUCO’s ESP Il Opinion and
Order.

4. AEP Ohio has advanced claims about the economic
impact of closing the power plants (not that theres any

conclusion that the power plants would close), withut
offering credible evidence regarding economic impdc

AEP Ohio is tasked with the burden of proof to shberimpact that closing the
PPA Units would haven electric pricesand the resulting effect on economic

development in the state. But AEP Ohio has chtséncus primarily on the economic

34 5ee idat p. 1076:6-10id. at 1079:19-22.
35 3See idat p. 959:8-12.

3°5See idat p. 1182:12-1183:2.

%7See idat p. 1185:11-15.
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impact of closing the PPA Unit§® To do so, AEP Ohio Witness Allen attached to his
testimony an alleged economic analysis performesidnyeone else utilizing economic
base theory>® According to the documents attached to AEP Ohim&gs Allen’s

Direct Testimony:

Economic base theory was used to develop impadipheis in
this study. This theory divides the local econantg two sectors.
The basic sector drives growth in the local econamy is
dependent upon external factors and exports gaatiservices
from the region. The non-basic sector is driverdeal business
activity and primarily serves customers in the oegi Location
guotients are one method to determine basic anébasit sectors.
The location quotient measures the relative intgrdia sector in
a region or a state versus the nation. . . . Tieetdmpact of the
converted plant is measured as the employmentutpubof the
facility. The total impact is the direct impact hiplied by the
economic base multipliér®

The purported economic impacts of closing the PP#divere measured in certain
defined region$” and the stat&?

a. AEP Ohio Witness Allen is not qualified to
render an opinion on AEP’s economic analysis.

AEP Ohio Witness Allen neither wrote the documemtstaining the purported
economic analysis nor ran the model resulting énittiormation thereiri®> He has not

studied specific economic impact methodolodiésHe has never taught a course on

38 To the degree that AEP Ohio’s “analysis” of theaot on the transmission system were the PPA Units
to close was meant to address economic impactditia to reliability, the “analysis” should be egjted
for the same reasons demonstrated earSeesec. 2dsupra

39 SeeDirect Testimony of William A. Allen (AEP Ohio EXL0) filed May 15, 2015 at p. 11:4-18; WAA-3
and WAA-4.

3905ee idat WAA-3, p. 2-3; WAA-4, p. 7.

%1 5ee idat WAA-3, p. 4 (defining OVEC Region); WAA-4, p. 18efining Cardinal Region, Conesville
Region, and Stuart-Zimmer Region).

392gee, e.g., icat WAA-3, p. 3; WAA-4, p. 7-8.
393 seeHearing Transcript at Vol. VII, p. 1779:24-1780:4.
3 geeidat p. 1777:17-19.
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economic development or economic development mddelsle has not published any
books, treatises, or dissertations on economicldpreent theory, economic
development studies, or their underlying methodyplagd procedure¥® AEP Ohio
Witness Allen admits that he is not an expert @¢honomic base mod&f. He does not
even claim to be an economist. Therefore, AEP Ohio Witness Allen is unqualifis!
an expert to render an opinion on the economicyarsatequired by the PUCO.

b. AEP Ohio Witness Allen should have the

requisite expertise and involvement to opine on
economic analysis, but he doesn't.

AEP Ohio Witness Allen admits that he is not anezkp the economic base
model and not an economist. It therefore is ngbrésing that he had next to no
involvement in the purported economic analysischied to his testimony and even less
knowledge of it. On the former, he did not direttat model to use for the analysfs.
Although other models could have been used tatestconomic base model’s accuracy,
AEP Ohio Witness Allen did not direct that modelsey than the economic base model
be used® He did not direct that 100 percent of an indubtryconsidered as basic, nor
that 100 percent of an industry be considered ramief’* He did not direct what

counties to include in the OVEC Regid¥ithe Cardinal Regioff®the Conesville

3% gee idat p. 1779:3-6.

3% gee idat p. 1820:4-12.

7See idat p. 1787:8-11.

3% See idat p. 1936:13-25.

399 5ee idat p. 1933:16-19; 1781:7-10.
“0gee idat p. 1933:20-23.

“OlSee idat p. 1933:24-1934:6.
“9235ee idat p. 1934:12-16.

‘%3 3See idat p. 1934:17-20.
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Region?®* or the Stuart-Zimmer Regidfi> He gave no direction regarding which PPA

Units shut down, when, or on any other matter eelab the forecasted shutdown of the
PPA Units?®

On the latter, being AEP Ohio Witness Allen’s laélknowledge of the
purported economic analysis attached to his testymioe does not know what industries
were used in the analysis. He does not know h@wsig/non-specific the industries
were classified, or how much of an industry consden the analysis was assigned to
the basic sectd’ He does not know what industries were includeeltiner the basic or
non-basic sectd”® Nor does he know that economic base theory facosghe demand
side of the economy and ignores the supply &4&AEP Ohio Witness Allen does not
know if the basic sector is equivalent to the ekpector or if the non-basic sector is
equal to the service secfdf. He knows neither which location quotients weiitzed in
the model employed by someone else to create thentents attached to his Direct
Testimony nor any other specific elements incluittetthe modef** This further
amplifies the fact that AEP Ohio Witness Allen latke requisite expertise to render an
opinion on the economic analysis attached to Isisnt®ny. No weight should be given

to his testimony.

Y4 gee idat p. 1934:21-24.

‘% gee idat p. 1934:25-1935:3.
‘% gee idat p. 1935:12-15.

7 See idat p. 1788:5-25.
“%Bgee idat p. 1787:13-21.

‘9 gee idat p. 1806:13-19.
“05ee idat p. 1792:23-1793:4.
“lgee idat p. 1789:5-12.
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C. AEP Ohio Witness Allen did not focus on
electricity prices. The Ohio General Assembly
focused on electricity prices.

The Ohio General Assembly’s policy for Ohio regsifreasonably priced”
electric service, per R.C. 4928.02(A). Rather tlvark at the impact on electric prices
and the resultant impact on Ohio’s economy, astiiteby the PUCO in its ESP llI
Opinion and Order, the documents created by somelseeattached to AEP Ohio
Witness Allen’s testimony looked at the impactshaf plants not existing — not the effect
of the PPA Rider on electricity pricé¥. This fundamental flaw is highlighted by the
acknowledgement of AEP Ohio’s President that arege in electric prices would have
a negative impact on energy-intensive customersiyetivity*** Additionally, the
“analysis” is based on the completely unrealissisuanption thaall of the PPA Units
closeall at the same tim&** It ignored reality, too, by not accounting fomne
generatiofi®> and assuming that the PPA Units’ employees cadnttirfo other jobs in the
region?*®

AEP Ohio has offered no credible evidence on econampact. It has not, based
on its own admission, offered any evidence on wiaESP Ill Opinion and Order
required. AEP Ohio has therefore failed to meebiirden of proof on the fourth factor

from the PUCQ’s ESP Ill Opinion and Order.

*25ee idat p. 1806:23-1807:4; 1816:24-1817:4; 2018:1-7.
“3gee idat p. Vol. |, p. 156:20-157:7.

*14See idat Vol. VII, p. 1806:23-1807:4; 1816:24-1817:4; 301-7.
“>See idat p. 1807:18-22.

“®3ee idat p.1812:6-10.
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5. AEP Ohio’s proposal should, but did not, providefor
rigorous PUCO oversight, full information sharing, and
allocating financial risk as required by the PUCO -
thus opening the door to consumer harm.

In the ESP IIl Opinion and Order, the PUCO instedcAEP Ohio to include
certain provisions in a future filing seeking appmbfor a PPA Rider. The PUCO also
directed AEP Ohio to provide in the future filing:

. Provision for rigorous PUCO oversight of the rider,
including a proposed process for a periodic sulis&n
review and audit;

. A commitment to full information sharing with th&JEO
and its Staff;

. An alternative plan to allocate the rider’s finalaisk
between it and its ratepayers; and

. A severability provision that recognizes that aler

provisions of its ESP will continue, in the evémit the
PPA rider is invalidated, in whole or in part aygoint, by
a court of competent jurisdictidn’

a. AEP Ohio does not provide for rigorous
oversight, thus increasing risk to consumers.

AEP Ohio’s proposal for PUCO oversight leaves batrigor in rigoroud?® It
does not permit public participation and transpeyeas it only permits a bilateral
process between AEP Ohio and the PUE0It would not involve a hearin§® Though
AEP Ohio says that its “intent” would be to brirmgthe PUCO for an up-front

421

preconstruction prudency review of any “significantestment,” " it fails to provide any

“17SeeESP Ill Opinion and Ordaat 25-26.

*18 The Joint Stipulation does not change the PUG&iew from that contemplated under the Amended
Application. SeeHearing Transcript at Vol. XIX, p. 4728:22-4729:4.

“95ee idat Vol. I, p. 75:2-7.
“205ee idat p. 74:1-8.
“2!seeidat p. 161:3-17.
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threshold for what is a “significant investmefit* Not to worry, says AEP Ohio, if it
does not fulfill its intent to seek an up-front poastruction prudency review. The PUCO
could look at the investment after the fact, whHendollars have already been spent or
are in the process of being sp&fit.Under AEP Ohio’s proposal, consumers have limited
protection against unjust and unreasonable chages$o the lack of a rigorous review
process. Once the investment is made or the dd@la spent, it is an uphill battle to
demonstrate imprudence without the due processggioh of a hearing.
b. There should be transparency and information
disclosure in the processes of the AEP Ohio
proposal, but AEP Ohio does not commit to

adequate transparency and information-sharing,
thus increasing risk to consumers.

AEP Ohio’s relative commitment to full informati@haring is ambiguous, at
best. On the one hand, AEP Ohio asserts thatWl@CPwill have access to information
that AEP Ohio has available to'ff. But the term sheet provides that AEPGR will keep,
or cause to be kept, all necessary books of reboaks of account, and memoranda of
all transactions involving the PPA UnftS,which documents will remain in AEPGR’s
possessiofit®

On the other hand, AEP Ohio asserts that it wilpde the PUCO with
summaries and details about the information coathin the books and records for

OVEC and AEPGR?’ Such summaries and details “may or may not” idelthe actual

“2gee idat p. 184:1-6.

“Zgee idat p. 184:13-20.

“2gee, e.g., idat Vol. VII, p. 1830:24-1831:3.
% gee idat Vol. |, p. 65:25-66:3.

42°gSee idat p. 67:7-9.

“2"See idat p. 72:24:73:5.
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books themselves — whatever is necessary, in AEE Ohew, for the PUCO to do an
audit and revieW?® On yet another hand, AEPGR fleet information op ‘ost
component” will be provided to Staff upon “reasoleatequest” (as determined by the
PUCO), but only if made in connection witlspecificcost component of the PPA
Units*?° It is difficult to conceive that the PUCO can enéike a comprehensive and
detailed examination of PPA expenditures if itde@wvis limited to a specific cost
examination.

These limitations and restrictions on informatiorbe shared with the PUCO are
disconcerting in their own right. Additionally,har interested parties, such as state
consumer representative OCC, seem to be allowemdinis to information whatsoever.
That is wrong for Ohioans.

C. AEP Ohio does not properly allocate financial
risk, thus increasing risk to consumers.

AEP Ohio asserts that it has properly allocateditiencial risks associated with
the PPA Rider because it runs the risk that the ®d@y disallow cost recovery and, as
a result, its credit rating could be impactdd.Further, any PPA Rider balance could be
disallowed in a future ESP proceeding or the PPdeRmay not be renewed in such
future proceedind®* Yet, as Staff recognized in the initial stagehi$ proceeding, such
risk that AEP Ohio is purportedly retaining is mekrat all because the costs of a

disallowance, or not renewing the PPA Rider, amg$y too high.

‘%8 gee idat p. 73:6-11.

2 Seeoint Ex. 1 at p. 7, para. 5b.

430 5eeHearing Transcript at Vol. |, p. 94:2-7; 179:11-15.

31 SeeDirect Testimony of Pablo A. Vegas (AEP Ohio Exfildd May 15, 2015 at p. 29:6-7.
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If the PUCO were to make a disallowance, AEP Ohooile still be required to
pay AEPGR the PPA contract prit€. AEP Ohio would have the option of terminating
the PPAS® If it did so, AEP Ohio would be responsible untter PPAs for paying
AEPGR the undepreciated net book value of the PRi#sWor, if the Joint Stipulation is
approved, liquidated damagédj. So if the PUCO were contemplating a disallowaitce,
would have to do so with an eye toward the fadtifitmade one, AEP Ohio might
terminate the PPAs and then be on the hook fomgatyie undepreciated net book value
for the PPA Units and expected retirement-relatsisc(or liquidated damages§. Once
AEP Ohio became obligated to pay the undepreciaéthook value for the PPA Units
and expected retirement-related costs (or liqudldeanages), it would come to the
PUCO to obtain authority for a mechanism for cdlteg such costs from customérs.

If the PUCO were to terminate the PPA Rider intare ESP proceeding, AEP

Ohio would still be required to pay AEPGR the PR#tcact price>’ AEP Ohio would

*323ee, e.gHearing Transcript at Vol. I, p. 77:2-8. Furth&EP Ohio is not waiving any rights to
challenge a disallowancé&ee idat Vol. XVIII, pp. 4493:21-4494:1.

“33 SeeHearing Transcript at Vol. |, p. 177:14-20; Powerd¢hase and Sale Agreement By and Between
GenCo and OPC (Sierra Club Ex. 2, admitted at iHgaFranscript Vol. Il, p. 360) at Art. Il, sec. 2/Art.

V, sec. 5.7(B); Draft Power Purchase and Sale Agese by and between AEP Generation Resources Inc.
and Ohio Power Company (P3/EPSA Ex. 10, admittddeatring Transcript Vol. XX, p. 5012) at Art. Il,
sec. 2.3; Art. V, sec. 5.7(B) (if Joint Stipulatis:ere approved, AEP Ohio could terminate the PRt
recovery were discontinued).

434 SeeHearing Transcripat Vol. |, p. 177:21-178:6. If the Joint Stiputatiwere approved, AEP Ohio
would have to pay AEPGR “liquidated damages” ohanual payment equal to the most recent 12 months
of actual fixed costs for the shorter of i) threass, or ii) the remainder of the Delivery Perimihus the
amount of AEPGR’s forecasted net revenues for Ggp@mased on cleared BRA prices) during such
shorter period.SeeDraft Power Purchase and Sale Agreement by andeleet&EP Generation Resources
Inc. and Ohio Power Company (P3/EPSA Ex. 10, adohigit Hearing Transcript Vol. XX, p. 5012) at Art.

I, sec. 2.3; Art. V, sec. 5.7(B) (if Joint Stiptitan were approved, AEP Ohio could terminate th& HP

cost recovery were discontinued); Direct TestimohWilliam A. Allen (AEP Ohio Ex. 52) filed

December 14, 2015 at Attachment A para. 3.

¥ 35eeid.
43¢ SeeHearing Transcript at Vol. |, p. 178:7-179:2.
3" See idat p. 174:8-19.
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have the option of terminating the PP&S.If it did so, AEP Ohio would be responsible
under the PPAs for paying AEPGR the undeprecia¢¢thook value of the PPA Units
(or, if the Joint Stipulation is approved, liquiddtdamages)®

Accordingly, were the PUCO to evaluate the PPA Rida&n ESP in light of the
MRO v. ESP test, it would have to do so with a weyg. If it denied the ESP due to the
PPA Rider, AEP Ohio would be on the hook for payi€PGR the undepreciated net
book value of the PPA Units and expected retiremeliated costs (or liquidated
damages}?® Once AEP Ohio became obligated to pay the undigieel net book value
for the PPA Units and expected retirement-relatesisc(or liquidated damages), it would
come to the PUCO to obtain authority for a mecharf collecting such costs from
customeré™

Given the very substantial costs associated wit@®lhvocation of the tools that
AEP Ohio asserts allocates risks to AEP Ohio Hldisance and terminating the PPA

Rider — Staff itself recognized in the first phasehis proceeding that such tools are not

“%gee idat p. 175:12-18; Power Purchase and Sale AgreeByeand Between GenCo and OPC (Sierra
Club Ex. 2, admitted at Hearing Transcript Vol.d1,360) at Art. Il, sec. 2.3; Art. V, sec. 5.7(Byaft
Power Purchase and Sale Agreement by and betweBrG&Reration Resources Inc. and Ohio Power
Company (P3/EPSA Ex. 10, admitted at Hearing Trapisol. XX, p. 5012) at Art. Il, sec. 2.3; AY/,
sec. 5.7(B).

439 SeeHearing Transcript at Vol. |, p. 176:21-177:2; V).490:2-13;Power Purchase and Sale
Agreement By and Between GenCo and OPC (Sierra EXul2, admitted at Hearing Transcript Vol. II, p.
360) at Art. 1I, sec. 2.3; Art. V, sec. 5.7(B). thfe Joint Stipulation were approved, AEP Ohio wicudve

to pay AEPGR ‘liquidated damages” of an annual paynequal to the most recent 12 months of actual
fixed costs for the shorter of i) three years,iothie remainder of the Delivery Period, minus émeount of
AEPGR'’s forecasted net revenues for Capacity (baserleared BRA prices) during such shorter period.
SeeDraft Power Purchase and Sale Agreement by andeleet®EP Generation Resources Inc. and Ohio
Power Company (P3/EPSA Ex. 10, admitted at HeaFnagiscript Vol. XX, p. 5012) at Art. Il, sec. 2.3;
Art. V, sec. 5.7(B); Direct Testimony of William Allen (AEP Ohio Ex. 52) filed December 14, 2015 at
Attachment A para. 3.

*0gee id. see alsdHearing Transcripat Vol. |, p. 177:3-13.

“135ee idat 178:7-179:2see also idat Vol. lIl, p. 892:4-893:5 (AEP Ohio Witness FejteMeanwhile,
AEPGR could continue operating the PPA Units evigar daving been paid the undepreciated net book
value and expected retirement-related coSee idat Vol. Il, p. 424:8-12.
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realistic ways to allocate risk to AEP Ohio at*&fl.Due to the impact that implementing
such tools would have on AEP Ohio and, by extensisrcustomers, at best the PUCO
would have to go to FERC and bear the burden affgfd Buying a federal lawsuit in
Washington, D.C. before FERC — not a proper riskdsiy mechanism, in Staff’'s
view.*4

d. All financial risk would be on consumers, exacyl

where it should not be. In markets (and in good
regulation), investors take risks, not consumers.

AEP Ohio readily acknowledges that the Amended &pfibn’s proposals shift
the risk and benefits (if any) associated with ABifo Witness Pearce’s (and as updated
at AEP Ohio Witness Allen’s directiol{} inherently uncertain forecasts to custonfé?s.

It readily acknowledges that captive customers ddndar the financial risks of forced
outages at the PPA Unit¥. It readily acknowledges that customers would biearisk
of paying capital and fixed operation and mainteeagosts if the PPA Units cannot
operate!®® If the PPA Units are dispatched less than preji¢or at all), customers will

bear the risk of paying the associated c8St€Customers would bear the risks of

*2gee idat Vol. XVI, p. 3949:21-3950:15.

*“33ee idat p. 3949:5-20.

“44 SeeDirect Testimony of Dr. Hisham Choueiki (Staff B.filed October 9, 2015 at p. 15:3-12.
#45 SeeHearing Transcript at Vol. XVIII, p. 4566:22-4567:5

“gee idat Vol. I, p. 172:15-173:2d. at Vol. lIl, p. 921:10-17id. at Vol lIl, p. 849:8-17.

*7See idat Vol. II, p. 463:10-464:22.

“835ee idat Vol. I, p. 111:1-6.

“9g5eeidat p. 111:7-11.
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incurring costs for prolonged outad®$.Customers would also bear the risks that the
PPA Units incur capacity performance penaltiesamehincreases in heat rate.

AEP Ohio readily acknowledges that customers woelar the financial risks
related to the filing, defense, and settlementaifis, suits, and causes of acfitn-
including governmental penaltié¥ So for example, if AEPGR were to enter a consent
decree with the Environmental Protection Agencyneqg a capital project, customers
would bear the cosfgus a return on equit§"* It readily acknowledges that customers
would bear all the risk associated with an increashe weighted average cost of
capital®® Indeed, it readily admits that one of the primfimgncial risks it is allegedly
retaining under its proposal — decreased creditgalue to disallowances — could also
flow through to customerS? Said succinctly, AEP Ohio’s customers would tibarrisk
“for all the costs associated with operating theAPUnits.”>’

AEP Ohio has not met its burden of proof regardiggrous oversight,

information sharing, or properly allocating finaalciisk.

*0gee idat p. 111:12-15.
*lgee idat p. 111:16-25.
*2gee idat Vol. II, p. 328:13-19.
*35ee idat p. 328:20-25.
*54See idat p. 333:20-334:5.
*See idat p. 377:7-15.

*®See idat Vol. I, p. 94:2-15.
*7See idat p. 111:24-25.
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D. Rejecting the Amended Application/Modified Amenctd
Application is confirmed by, and independently jusified by,
OCC's evidence.

1. By subsidizing the PPA Units’ operating and caifal
costs, the PPA Rider shifts all risks of their contued
operation to AEP Ohio’s captive customers, contraryto
Ohio law and distorting the PIJM markets.

The evidence in this proceeding shows that theqeeg PPA Rider will result in
the unlawful subsidizatidi® of AEPGR’s merchant PPA Units by AEP Ohio’s captiv
customerd>® Under the proposal, captive customers would beefbto pay for
AEPGR’s investment in the PPA Units, including agnteed return on that investment,
in the staggering amount of $2 billion ($1.6 oneapresent value bast&jover the
initial ten-year period (or eight and a half yearipd, if the Joint Stipulation is approved)
of the PPA$®" Unfortunately, the harm to captive customersoislimited to the amount
of this unlawful and unnecessary subsidy, but ecexrbated by the harm done to
customers by the PPA Rider’s effect on the competinarket created by the General
Assembly and PJM’s energy and capamiyrkets. This further harm, described below,
provides additional justification to deny AEP OlidAmended Application/Modified

Amended Application.

8 SeeR.C. 4928.02(H); Direct Testimony of Kenneth R@EC Ex. 11) filed September 11, 2015 at p.
19.

59 SeeHearing Transcript at Vol. XIII, p. 3424:21-3425s2e alsdR.C. 4905.33 (prohibiting
discrimination).

“%0f the Joint Stipulation is approved, the figuresuld be $1.9 billion and $1.5 billion, respectiveSee
Supplemental Direct Testimony of James F. WilsoBQCEx. 35) filed December 28, 2015 at 7. The PPA
Rider’s cost under the Joint Stipulation confirinattthe Joint Stipulation offers nothing in the vedya

“fix” to the PPA Rider’s enormous cost.

1 Direct Testimony of James E. Wilson (OCC Ex. i)xfSeptember 11, 2015 at p. 13; Direct
Testimony of James F. Wilson (OCC Ex. 34) filed Bmber 28, 2015 at 7 (if Joint Stipulation approved)
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a. AEP Ohio’s PPA Rider proposal is antithetical
to the competitive market created by the General
Assembly.

S.B. 3 became the law in Ohio in 19%aand the specific provisions pertaining to
stranded investment, R.€928.38 and 4928.39, remain applicable tcffayThe
legislative goals of S.B. 3 were to deregulategheeration market and end the use of
cost-based rates for generation services in tiie st®Dhio*®* Cost-based regulation was
to be replaced by market competition as a meadstrmine the wholesale and retalil
generation prices for all electricity custom&s.Consequently, after the enactment of
S.B. 3, market forces are to determine which pgulemts should be operated and which
power plants should be retired if they are ineffitiand uneconomf€® The
fundamental idea behind S.B. 3 is that retail augis should not now be asked to
protect Ohio electric utilities from competitivergegation market risks or losses.
Customers should also not be asked to pay a peong timan the market price for
generation.

I. Under R.C. 4928.38, AEP Ohio may no
longer receive transition revenues and

“shall be fully on its own in the
competitive market.”

A market development period was provided under S.8.provide electric

utilities in Ohio time to prepare for a competitiverket environment. Under R.C.

62 As Passed by the Ohio 123rd General Assembly,.1999
63 SeeDirect Testimony of Kenneth Rose (OCC Ex. 11) figebtember 11, 2015 at p. 11:1-3.

464 _egislative Service Commission, Final Analysis, ABub. S.B. 3, 123rd General Assembly, 13@%
Direct Testimony of Kenneth Rose (OCC Ex. 11) figghbtember 11, 2015 at 11:5-7.

%> SeeDirect Testimony of Kenneth Rose (OCC Ex. 11) fieptember 11, 2015 at p. 11:7-9.
“®gSee idat p. 11:9-11.
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4928.38, an electric utility had the opportunityrégeive transition revenu@5from the
starting date of competitive retail electric seevibrough the end of the market
development period. That time period expired onddeber 31, 2008%® R.C. 4928.38
provides that once a utility’'s market developmesiqgud ends, “the utility shall be fully
on its own in the competitive market” and that teenmission “shall not authorize the
receipt of transition revenues or any equivaleméneies” after the termination of the
market development perid® AEP Ohio has already reaped the benefit of thetar
development period paid for by consumers, andaves.

The market period has elapsed. From December 3b, @@wards, prices are
supposed to be determined based on market foftéhat is, AEP Ohio (and its
affiliate) cannot charge captive customers of ratpd services for revenues to support
deregulated power plarits: AEPGR is now “wholly responsible” for whether yhare
in a competitive position in the generation mafétCustomers should not be asked to
guarantee the profitability of AEP Ohio’s affiliatevned generation unifé® Here, that

is precisely what AEP Ohio is proposing becausePfpA Rider, if approved, would

7 R.C. 4928.39 defines transition costs as cogtsconerable in a competitive environment.

“%8 |t should be noted that the “Generation Transitrarge” (GTC) ended at the end of 2005, but, for
“regulatory transition charges” (RTC), the end datere extended, per the PUCO-approved stipulation.
Specifically, the stipulation indicates that the@iiecovery periods will not extend beyond Decendder
2006 for Ohio Edison, June 30, 2007 for Toledo &dlisind December 31, 2008 for CEIl except in some
limited circumstancesSeeln the Matter of the Application of FirstEnergy @oion Behalf of Ohio Edison
Company, The Cleveland Electric llluminating Compaand The Toledo Edison Company for Approval of
Their Transition Plans and for Authorization to ait Transition RevenueBUCO Case Nos. 99-1212-
EL-ETP, 99-1213-EL-ATA, and 99-1214-EL-AAM, Opini@nd Order (July 19, 2000).

9 5eeR.C. 4928.38 (requiring that after the market dwment period is over, the utility is to no longer
receive transition revenues and “shall be fullyitsrown in the competitive market.”).

70 seeDirect Testimony of Kenneth Rose (OCC Ex. 11) figebtember 11, 2015 at 16:3-15.
“"1See idat p. 10:6-8.

“2See idat p. 12:16-17.

“3Seeidat p. 12:17-19.
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essentially amount to a bail-out funded by conssrfmr PPA Units’* This would be
bad public policy, it is a violation of Ohio publpolicy in R.C. 4828.02(H) among other
policies, and it is contrary to the legislative rdate that the industry is to be on its own
in the competitive markéf>
il. Neither AEP nor AEPGR should be
permitted to use government regulation

to collect additional revenues from
captive consumers.

The PPA Rider can be viewed as either (1) a coatian of transition or
“stranded” cost recovery for those power plantsicivlas explained above should no
longer be permitted or (2) a loosely-designed basted regulation that incorporates a
revenue guarantee for those generation pfdhtgither is problematic because the “cost”
(or PPA contract price) of the specific generatigsets is determined through bilateral
contracts between affiliated companies, and thet"dor contract price) are not set by
FERC or the PUC®’’ But the proposed PPA is considerably inferiothi® traditional
cost-based regulation because it is actually aweguarantee masked as partial cost-

based regulatiof’® The proposal lacks the important checks and bakthat usually

" See idat p. 8:11-13.

‘> See idat p. 13:8-11, 15:5-6, 21:17-26ee alsR.C. sec. 4928.38 ( requiring that after the marke
development period is over, the utility is to nader receive transition revenues and “shall be fol its

own in the competitive market.”). AEP Ohio’s markevelopment period ended on December 31, 2005.
See In the Matter of the Application of ColumbustBern Power of Company and Ohio Power Company
for Approval of a Post Market Development PeriodeRatabilization PlanCase No. 04-169-EL-UNC.
Opinion and Order of January 26, 2005 at 5, 14.

476 SeeDirect Testimony of Kenneth Rose (OCC Ex. 11) figeptember 11, 2015 at p. 13:13-17.
“"See idat p. 13:17-20.
“®See idat p. 14:11-13.
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accompany traditional or cost-based regulationh stsca rigorous or meaningful
prudence review of costs incurred, and informasbaring®”®

Under the proposed PPA, in a broader sense, AERIbeucollecting additional
revenues (that are above market price) from captiséomers of its EDU¥? And then
the revenues would be transferred to the unreguibsidiary AEPGR (the entity that
actually owns generation assets that are no lgmges-regulated by the State of
Ohio)*®* By doing so, AEP will receive a guaranteed remmrsome of its generation
capital investment®? These revenues would provide AEP, or its unregdlaubsidiary
AEPGR, additional dollars that it allegedly othese/icannot collect by selling generation
services in the wholesale or retail marfét.

This scheme is contrary to the legislative intéfrf6 . 3 to create a competitive
generation market in the stafé. If AEP Ohio’s Amended Application/Modified
Amended Application were granted by the PUCO, sof®EPGR’s generation plants
would receive this additional revenue in the forha guaranteed retufi> But other
non-affiliated electric suppliers would not receasgy similar guaranteed return for their
competing in the marké&t® In this regard, approving the PPA and its assediRider

will place generators other than AEPGR at a cortipetilisadvantage in the markéf.

¥ See idat p. 14:13-15.

“0gee idat p. 14:17-19.

“8lSee idat p. 14:19-22.

“825ee idat p. 14:22-23.

“Bgee idat p. 14:23-15:1-3.

“84See idat p. 15:5-6.

8 See idat p. 15:6-8.

8¢ See idat p. 15:8-10see alsdR.C. 4905.35 (prohibiting discrimination).

87 SeeDirect Testimony of Kenneth Rose (OCC Ex. 11) fi®eptember 11, 2015 at p. 15:10-12.
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And the PPA Rider will impair the operation of arguetitive market that is intended to
provide generation pricing for Ohio electric custosf®®

b. The PPA Rider cross-subsidizes generation
contrary to state policy and consumer interests.

Authorization of the PPA Rider would also not erstlire avoidance of
anticompetitive subsidies flowing from a noncomiiegi retail electric service to a
competitive retail service and other policies un@io law?®® R.C.4928.02(H) states
that the state’s policy is to:

[e]nsure effective competition in the provisionrefail electric

service by avoiding anticompetitive subsidies flogvirom a

noncompetitive retail electric service to a conmpetiretail electric

service or to a product or service other than Iretactric service,

and vice versa, including by prohibiting the reagvef any

generation-related costs through distribution angmission

rates®
This is often referred to as cross-subsidizatidmctvincludes, for example, having non-
competitive services, such as distribution, suasidompetitive services, such as
generatiorf

Here, the PPA Rider is a non-bypassable generatiarge assessed through AEP
Ohio and collected from all captive distributiorstamers, and, therefore, it is an

example of cross-subsidization of generation serbicdistribution customef€?

Accordingly, approving the PPA Rider would violaités state policy”® The non-

“8gee idat p. 15:12-14.
“Mgee idat p. 19.

490 SeeR.C. 4928.02(H); Direct Testimony of Kenneth RoOSEC Ex. 11) filed September 11, 2015 at p.
19:6-11.

91 SeeDirect Testimony of Kenneth Rose (OCC Ex. 11) figeptember 11, 2015 at p. 19:13-15.
“9235ee idat p. 19:15-18.
19 3ee idat p. 19:20.
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bypassable charge collected through the PPA Ridgrieenefits one supplier, and
provides additional revenue to that supplier thheosuppliers in the market do not
receive?®

2. AEP Ohio’s proposal is too costly for consumerand is
unnecessary.

AEP Ohio projects that the PPA Rider under its Llavad Case will produce a
net loss to customers of $0.9 billion over thetfir@ years or $0.8 billion, net present
value at a five percent discount rat2.That is, under AEP Ohio’s Low Load Case, the
costs associated with the generation from the PRi#ésWould exceed the market value
by $0.9 billion over the ten-year period (or ne&ly billion over the eight and a half
year period were the Joint Stipulation approveddl this net cost would be collected
from AEP Ohio’s customers through the PPA Riderrakie period'®® AEP Ohio alleges
that the PPA Rider will produce a credit for cuseost®’

a. AEP Ohio’s projections are wrong, and
consumers will unlawfully and unreasonably be

made to pay for AEP Ohio’s overstated estimates
of the benefits of its proposal.

The projections described in the direct testimoh@GC Witness Wilson show

that the cost to consumers could be much higher AeP Ohio would have the PUCO

believe?® According to him, the cost to customers throughPPA Rider over the ten-

9 See idat p. 19:20-23.

9 SeeDirect Testimony of Kelly D. Pearce (AEP Ohio Exfiled May 15, 2015 at KDP-2. The germane
net loss to customers were the Joint Stipulatigr@apged would be nearly $.7 billion over the eightia

half years or $.6 billion net present value atva fiercent discount rat&eeDirect Testimony of William

A. Allen (AEP Ohio Ex. 52) filed December 14, 20415WAA-2, Low Load Forecast.

4% gee id.

497 See generallpirect Testimony of Kelly D. Pearce (AEP Ohio Ex.filed May 15, 2015; Direct
Testimony of William A. Allen (AEP Ohio Ex. 52) & December 14, 2015 at WAA-2.

98 SeeDirect Testimony of James F. Wilson (OCC Ex. idf September 11, 2015 at p. 13; Direct
Testimony of James F. Wilson (OCC Ex. 35) filed Brmber 28, 2015 at 7.

101



year period would be a cumulative $2.0 billion$ar6 billion on a net present value

basis?®®

There are losses and costs passed through tmerstin every year of OCC
Witness Wilson’s analysis, ranging from $176 millim $252 million per yeaf’® Over
the forecasted 10 years, compared to an averamjeniatket revenue of $71.6/MWh, the
PPA Units’ average cost is $97.7/M\RH.

Further, OCC Witness Wilson’s analysis assumesttigaPPA Units will clear
PJM'’s Base Residual Auctions, which is not guareshtef they do not clear, offsetting
revenues may be substantially decreased and costsisumers would correspondingly
increase.

The PUCO should not rely on AEP Ohio’s projectibattthe PPA Rider will
eventually produce a credit for customers. Fihstre is no evidence, barring AEP
Ohio’s long term cost projection, to support itsiion and, as shown throughout this
case, an abundance of evidence contradictingstO8C Witness Wilson explained,
long-term cost projections are extremely unreliaid should not be the basis of such an
important PUCO determinatiof* Any analysis of a resource’s future costs andketar

revenues relies upon multiple, uncertain assumgtéom forecasts including energy,

ancillary services and capacity market prices, fuigles, environmental and other

499 SeeDirect Testimony of James F. Wilson (OCC Ex. 1®diSeptember 11, 2015 at p. 13:3-5 and Table
2. Were the Joint Stipulation approved, the costgld be $1.9 billion and $1.5 billion, respectiveSee
Direct Testimony of James F. Wilson (OCC Ex. 3®diDecember 28, 2015 at 7 and Table 1.

*0 geeDirect Testimony of James F. Wilson (OCC Ex. 18diSeptember 11, 2055 p. 13:3-5; Direct
Testimony of James F. Wilson (OCC Ex. 35) filed 8mber 28, 2015 at 7 and Table 1 (ranging from $269
million to $50 million, were the Joint Stipulati@pproved).

91 SeeDirect Testimony of James F. Wilson (OCC Ex. 18diSeptember 11, 2055 p. 13:7-9; Direct
Testimony of James F. Wilson (OCC Ex. 35) filed &mber 28, 2015 at 7:12-14 ($74.3/MWh and
$107.3/MWh, respectively, were the Joint Stipulatapproved).

02 5eeDirect Testimony of James F. Wilson (OCC Ex. i September 11, 2015 at p. 10:5-23-11:1-9.
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regulations, the resource’s operation, and gemerati In fact, AEP Ohio Witness
Vegas conceded that AEP Witness Pearce’s forezagtiérently uncertairf?
Accordingly, as AEP Ohio admits, the results of 8BA Rider cost projection or
analysis is highly uncertaf?> Of course, the farther the forecasts reach mduture,
the greater the uncertaimy’

If AEP Ohio truly believed in its positive long-tarprojections, it would not seek
to transfer the risk of the PPA Units to custonersause it is a for-profit company and
has an obligation to its shareholders to maxintizesturns®’ This fact alone is strong
evidence that AEPGR and AEP Ohio do not have faithe program. If AEPGR is not
willing to trust its projections then the PUCO shiboot do so either.

b. The PPA Rider’s purported value as a hedge is

greatly overstated by AEP Ohio, and the Rider
would add to volatility to consumers’ detriment.

AEP Ohio’s claims regarding the value of the praabarrangement as a hedge
are based on greatly overstated estimates of tiemfa volatility of electricity prices in
PJM>® While prices can be volatile at times due toexie weather, such periods last

days or weeks, and the impacts on annual averéggsgare greatly moderatedi. Prices

*%33ee idat p. 10:7-10.

04 SeeHearing Transcript at Vol. |, p. 272:15-%6;at 172:15-19. Nothing changed with AEP Ohio Ex.
52, WAA-2, prepared at AEP Ohio Witness Allen’satition for purposes of the Joint Stipulation, excep
the ROE, removing 2015 from the forecast, endirgfthecast at May 31, 2024, and including PJM CP
auctions. SeeDirect Testimony of William A. Allen (AEP Ohio EXx2) filed December 14, 2015 at WAA-
2; see alsdHearing Transcript at Vol. XVIII, p. 4567:18-4568:1

% SeeHearing Transcript at Vol. |, p. 170:25-174:4.

% geeDirect Testimony of James F. Wilson (OCC Ex. 1®diSeptember 11, 2015 at p. 10:12-13.
" Seed. at p. 66:1-9.

% g5ee idat p. 14:5-7.

*Mgee idat p. 14:7-9.
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in PJM have not been volatile and, to the extegy thave been, any volatility can be
explained by the extreme weather events that Pabtifduring January 2024

Further, customers receiving their electric suppiger the SSO will be served
under one- to three-year full requirements congrastablished through periodic auctions
and, therefore, would not be exposed to substantaket price volatility** The PPA
Rider would add a potentially volatile element tels customers’ bill$*? Customers
choosing competitive retail electric service wosidlect among the available offerings
according to their preferences, and could choosgings that hedge prices and provide
greater stability to the extent that is desit&dFor such customers, the PPA Rider, which
will be updated annually (or quarterly, if the Xd8tipulation is approved), could
potentially move contrary to, or in the same di@thas, the market-based prices these
customers pay at any tim&. The potential for the proposed PPA Rider to ac Aedge
of volatile market prices or contribute to pricalstity is doubtful due to the time lag and
the likely additional PPA charges to consunmérs.

Over the longer-term, whether the proposed arraegéemould increase or

decrease customers’ bills will depend upon whetifePPA Units’ costs are greater than

*1%gee idat p. 35-36.

*1See idat p. 14:11-14see alsmotes 82-87supra Hearing Transcript at Vol. XVIII, p. 4519:16-22
(PPA Rider would be adjusted quarterly to reflextidtions between forecasted and actual).

*12geeDirect Testimony of James F. Wilson (OCC Ex. 18diSeptember 11, 2015 at p. 14:144ée
alsonotes 82-87suprg Hearing Transcript at Vol. XVIII, p. 4519:16-ZPPA Rider would be adjusted
quarterly to reflect deviations between forecasted actual).

13 SeeDirect Testimony of James F. Wilson (OCC Ex. 1®diSeptember 11, 2015) at p. 14:15-18.
*“See idat p. 14:18-20.
*°See idat p. 14:20-22.
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or less than the associated market reverifes noted above, OCC expects that the
costs are very likely to exceed the reveni}és.

Also, as explained in the ESP Il Opinion and Ordlee current staggering and
laddering of electricity auctions and availabilif/fixed price contracts already provides
the financial hedge that AEP Ohio is hoping to echiwith its PPA proposa® AEP
Ohio did not refute this fact and has not carrtsurden of showing that an additional
mechanism, in the form of the PPA, is necessargmtess just and reasonable, to
further hedge energy prices as a ploy to protecsamers.

C. AEP Ohio Witness Bletzacker's rebuttal falls
short.

AEP Ohio Witness Bletzacker asserts that sevetahianor witnesses “through
the use of natural gas futures contract . . . Emmidsing credible upside threats to US
natural gas prices including the prospect of liggeehatural gas exports and compressed
liquefied natural gas for use as a transportati@h’?** AEP Ohio Witness Bletzacker’s
assertions are meritless.

First, he admitted that movement in gas pricedsr215 forecast was driven by
factors independent of liquefied natural gas (“LN@kports>*® Thus, AEP Ohio
Witness Bletzacker admitted that his own gas gnocecast was not dependent on, and in
fact varied independently of, LNG exports.There is no direct correlation between the

two issues. Second, AEP Ohio Witness Bletzacken@egledged at the evidentiary

*®gee idat p. 15:1-3.

*"See idat p. 15:3-4.

18 ESP |11 Opinion and Order at 24.

*19 SeeRebuttal Testimony of Karl R. Bletzacker (AEP OEix. 50) filed October 27, 2015 at p. 7:10-8:3.
%20 5eeHearing Transcript at Vol. XVII, p. 4091:17-21.

2l geeid.
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hearing that he is “not aware of any specific ragah™#

that has the potential for
upside cost threat on United States natural gasgriWithout any supporting evidence,
his claims must be dismissed.

Third, when AEP Ohio first sought a PPA Ridergtied on futures prices in its
forecasts?® Presumably, it provided the PUCO with a foretmsted on data — futures
prices — that it believed were reasonably reliallleat AEP Ohio is now criticizing the
use of futures prices is, to say the least, ircanei substantially calls into question the
reliability and credibility of AEP Ohio Witness Bigcker’s rebuttal testimony.

3. The PPA Rider subsidy would undermine the PJM

energy market by permitting AEP Ohio to develop ofér
strategies that will harm its captive customers.

An underlying premise of restructured energy mark&tich as that operated by
PJM, is that customers will benefit from generatssets that supply electricity the most
efficiently over the short-run. This benefit icamplished through a bidding process
under which generators must compete against ortbemio provide electricity to
customers.

Those generating assets that are able to prowedérieity reliably and at least
cost are the assets that ultimately are dispatt#feBut under the proposed PPAs and
PPA Rider, neither AEPGR nor AEP Ohio would be sabjo this competitive selection
process to recover the PPA Units’ costs. Thiersalise the capital and operating costs,

plus a guaranteed return on investment, for the BRifs would be subsidized by captive

*2gee idat p. 4098:18-20.
2 5eeESP 11l Opinion and Order at 16.
%24 Direct Testimony of Ramteen Sioshansi (OCC Ex.fil®) September 11, 2015 at 9.
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customers® This unlawful subsidization would permit AEP Ohéofollow any strategy
in offering the PPA Units into PJM to the detrimehits customers, as illustrated by the
following two examples.

First, AEP Ohio could offer the PPA Units into Pbelow the PPA Units’ costs.
Although AEP Ohio would not recover the PPA Unftdl costs through the market,
AEP Ohio and AEPGR would receive the cost defratrf customers through the PPA
Rider subsidy. Under this offer strategy, thefiaréilly low-priced energy from the PPA
Units would be dispatched instead of the energgref by lower-cost generators. Thus,
not only would AEP Ohio’s captive customers be éarto pay the PPA Rider subsidy,
they also would be forced to pay higher PIM mapkiees for energy due the exclusion
of the lower-cost generators’ supply from the marke

Second, and conversely, AEP Ohio could chooseategly not to offer the PPA
Units into PJM’s Base Residual Auctions if a undast is above the clearing price.
Under this strategy, the PPA Units would not b@alished and would receive no
revenues from the market. Nevertheless, AEP Ole@dive customers would be
required to support the PPA Units through the PRéeRsubsidy. Further, by offering
the PPA Units in this way, PJM would be forced perate higher-cost generators,
increasing AEP Ohio’s customers’ electricity cosere further:?’

The record in this proceeding does not disclosetfes strategies that AEP Ohio
will use for the PPA Units, and AEP Ohio providesguarantee, or means to verify, that

its offer strategies will not have anti-competitekects on the PJM wholesale electric

*®gee idat p. 11:12-20.
*°gee idat p. 12:4-12.
*2’See idat p. 12:14-23.
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markets to the detriment of Ohio consumers. Téus, fcoupled with others discussed
below, support the PUCO's rejection of the Amendeglication/Modified Amended
Application.
4, The PPA Rider subsidy would harm consumers by
undermining the PJM capacity market, where AEP

could operate plants with immunity (funded by
consumers) from downsides in market forces.

PJM supplements the revenues generators receivetfi® energy markets
through the capacity market based on the Religitititcing Model (‘RPM”)**® The
capacity market is meant to ensure the long-runieffcy of the electric power
systent?® It does so by requiring generators to competéageaach other in the RPM
capacity auctions on the basis of ct&Generators that can provide capacity and
reliability to the system at lower cost will clghae auction and receive capacity
payments>' This process is intended to encourage the reteafid entrance of
efficient, reliable, and low-cost generation in PJWhis can be accomplished through
investment in new low-cost generation technolo@idsch represent increased profit
opportunities), or by the pressure the processg®rargeneration owners to reduce
capital cost and operating costs for existing laand thus increase profitabilt3# The
subsidized PPA Rider threatens to undermine PJ&pacity market in the following two

ways.

"% gee idat p. 10:21-23.

¥ gee idat p. 10:4-7.

*0gee idat p. 11:3-6.

3lgee idat p. 11:6-8.

*32g5ee generally icat p. 10-11.
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First, the PPA Rider operates to transfer all castsoperating risks from
AEPGR to AEP Ohio’s captive customers, assuring @RRull cost recovery plus a
return on investment® Thus, the PPA Rider subsidy allows AEPGR to corei
operating the PPA Units, even if they are les<igdfit than those with which they
compete in the RPM auction¥. This arrangement that disfavors lower-cost ancemo
efficient generation would increase the cost ofteleity for consumers in the long
run>%

Indeed, if AEPGR’s return on investment is highayio the PPAs and PPA
Rider subsidy may create a strong financial ineenfior AEPGR and AEP Ohio to
overinvest in the PPA Unif§® Overinvestment is a substantial risk in approie
PPA Rider in this proceeding, considering the laditeview that AEP Ohio is willing to
provide the PUCO under its propo3HIOf course, such overinvestment would increase
even more the subsidy that captive customers woeilidrced to pay AEP Ohio under its
proposal.

Second, as explained above, the PPA Rider subsidy affect AEP Ohio’s offer
strategy, resulting in the PPA Units being offeir@d PJM either under cost or at their
costs, which may be higher than the clearing ptitef offered at their costs and above

the Base Residual Auctions’ clearing price, the RI¥ts would increase capacity costs.

If offered below costs, the PPA Units could suppreapacity costs distorting the

*33ee idat p. 14:21-15:10.

3 gee idat p. 15:5-16.

*¥gee idat p. 15:12-16.

% gee idat p. 15:1-10.

%37 See, e.gDirect Testimony of Dr. Hisham Choueiki (St&fk. 1) filed October 9, 2015 at p. 14:4-11.
>3 SeeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé&) September 11, 2015 at p. 15:18-22.
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market>*° If AEP Ohio’s offer strategy suppresses capamists, this could result in

lower-cost generation from entering the mark&tThis would cause customer prices to
increase further in the long run, because long-iemastments are not being driven by
market fundamentafé?!

5. Non-PPA Units’ participation in PIM provides

additional incentives for AEP Ohio to develop offer
strategies that will harm captive customers.

AEP Ohio has a number of affiliates that own getiemaassets** These
affiliated generating assets participate in the fapdrated markets and are not included
in the proposed PPAs. The participation of théBkated assets in the markets further
complicates how AEP Ohio and AEPGR may offer thé RRits into the PJM-operated

markets>*®

As explained abov&? the strategies used for offering the PPA Unite the
PJM-operated markets can suppress or increase selt®lerices.

In a worst-case scenario for customers, AEP Ohioldvbave an incentive to not
clear the Base Residual Auctions based on spemifits costs if they exceed the clearing
price. Although the PPA Units would not generatg eevenues in the market, AEPGR
would nevertheless earn a guaranteed profit throoghPPAs. AEP Ohio’s profits would
not be affected because 100 percent of the PPA$S emould be passed through the PPA

Rider to AEP Ohio’s customers. The resulting iaseein wholesale PIM-market prices

would improve the revenues earned by the deregldtdiate-owned generators

*¥gee idat p. 16:4-18.
*0gee idat p. 16:12-15.
41 5ee generally idat p. 16.
*2gee idat p. 17:5-6.
*3Seeidat p. 17:6-11.

*4Seesec. 3supra
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participating in the PIJM-operated markets. In Wasst-case scenario, customer costs
rise due to higher wholesale market prices ancowsts also must pay to subsidize
generation assets that are not used to their dtdirgial to serve customer demands (due
to their not clearing Base Residual Auctions).
6. The PPA Rider subsidy harms consumers by
disincenting AEP Ohio from controlling the PPA Units’
COsts.

As explained above, the PIM-operated markets peaygsheration owners with
strong incentives to reduce costs. This is becgaseration owners must recover costs
through revenues earned in the market and incsdaseholder value. Any cost
reduction achieved by a generation owner translatesa profit increase. These
incentives are completely eliminated by the prodd®BA Rider subsidy*®

For example, a flue-gas desulfurization (“FGD”)teys may be added to a coal-
fired plant in an effort to reduce pollutants. Buis would only be done if the FGD
system were the most efficient means of achieviegé emissions reductions. If so, the
costs of the FGD system would be borne by the manke the coal-fired plant would
recover its costs. If a more efficient sourcemissions reduction exists.@, displacing
the coal-fired plant with a natural gas-fired p)atitat asset would enter the market and
drive the coal-fired plant ogt!

AEP Ohio’s proposed PPA Rider eliminates any ingestfor it or AEPGR to

only make economically prudent investments, beceasavery of its costs and a return

>4 geeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé&) September 11, 2015 at p. 17:6-18:9.
AEP Ohio has not set up a "firewall" between thibse will offer the PPA Units and those that witfey
the non-PPA Units into PIMSeeHearing Transcript at Vol. XVIII, p. 4492:18-21.

*4® SeeHearing Transcript at Vol. X, p. 3450:9-24.
*¥7 SeeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé&) September 11, 2015 at p. 20:6-14.
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on investment are ensured by the PPA RifeiConsidering that the PPA guarantees full
recovery of all PPA Unit costs and a return on streent, the PPA provides AEPGR no
incentive to ever retire any of the PPA Unit3.
7. The Amended Application/Modified Amended
Application should be denied because AEP Ohio hah

met its burden of proof on the factors in the ESPII
Opinion and Order.

a. AEP Ohio has not demonstrated a financial need
for the PPA Units.

The PPA Units’ “financial need” is not an appropeiénor a lawful) factor for the
PUCO to consider in evaluating the Amended AppliceModified Amended
Application®° In any event, the PUCO has not defined what iannby the term
“financial need.*®* AEP Ohio has taken this lack of direction to athethe nebulous
notion that the PPA Units are purportedly in fin@ahaeed because they are on the
“financial bubble” in the short-rurt? But AEP Ohio has failed to demonstrate that the
PPA Units would be retired absent approval of tR&Rider and, thus, has failed to
demonstrate financial need.

The PJM markets are designed to foster long-rutesygfficiency by allowing
free entry and exit of generating assets. Gemgraissets that are not able, and do not
expect to be able, to recover their costs from etarvenues are inefficient or
uneconomic and should exit the market. Even ifRR& Units were in imminent danger

of being retired, no evidence suggests that suaemeent is attributable to anything

*8gee idat p. 20:16-18.

*9g5ee generally idat p. 19:14-20:22.

0 gee, e.gDirect Testimony of Kenneth Rose (OCC Ex. 11) figeptember 11, 2015 at p. 21:1-20.
*lgee idat p. 21:24-25see alsESP |1l Opinion and Order at 25.

*2gee, e.gDirect Testimony of Pablo A. Vegas (AEP Ohio Exfiled May 15, 2015 at p. 16:14-15;
Direct Testimony of Toby L. Thomas (AEP Ohio Ex.fiigd May 15, 2015 at p. 11:7-9.
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other than PJM’s design to replace inefficient meeonomic generating assets with
lower cost units. Accordingly, AEP Ohio has faiteddemonstrate that the PPA units
d553

have “financial nee

i There are more market-based
alternatives to the PPA Rider.

There are alternatives to the PPA Rider that anremmarket-based than the
government re-regulation that AEP Ohio propose€C@ not now endorsing the
approaches. But OCC is noting that the PUCO hasnaltives to AEP Ohio’s rent-
seeking proposal, if there truly is interest inea@e and in protecting consumers’ electric
bills from extreme costs.

Such alternatives would have the advantage ovarrttyi@sed PPAs and PPA
Rider because they do not entail a customer-fusdédidy of costs and a guaranteed
return on investment to AEPGR. They do not haeepibtential to create inefficient
market distortions or reduce the incentives faoretl retirement and investment
decisions by AEP Ohio and AEPGR. Two possiblerdteves are (1) for AEPGR to
directly contract with customers that would likelbkenefit from the purported rate-
stability benefits of the proposed PPAs and PP/AeRadt (2) for AEPGR to continue
operation of the PPA Units through privately seduirancing>>*

(@) Bi-lateral contracts.

AEP Ohio Witness Allen states that, as opposetjtodating all of the energy,

ancillary services, and capacity of the PPA Unite PJM, AEP Ohio could sell them

>3 gee generallpirect Testimony of Kenneth Rose (OCC Ex. 11) fisebtember 11, 2015 at p. 21:1-
22:6; Direct Testimony of Ramteen Sioshansi (OCCI2j filed September 11, 2015 at p. 25:11-26:15.

*4See generallpirect Testimony of Ramteen Sioshansi (OCC Ex.fil&) September 11, 2015 at p.
45:9-20.
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directly to specific customers that could benefini a more stable pricd> AEP Ohio
Witness Allen suggests that this could be doneastsgd AEP Ohio's proposal, and the
revenues from such contracting could be nettechag&PA costs in computing PPA
Rider charges>®

As an alternative to the PPAs and PPA Rider prdpbséateral contracts could
be entered into directly between AEPGR and specifstomers that could benefit from a
more stable (albeit most likely higher) pri2é. AEP Ohio Witness Vegas states that the
purported price hedge protection from the impattmarket volatility, and retail price
certainty offered by the PPAs and PPA Rider, agirelé by Ohio business. This is
demonstrated by Ohio Energy Group’s (“OEG”) endorset of AEP Ohio's PPA
proposaf>® Considering this endorsement, it is reasonabtetzlude that AEPGR
could directly contract with OEG members and ottenmercial and industrial
customers to provide them the full price-stabidityd hedging benefits of the PPAs and
PPA Rider, as opposed to imposing it on all of ABt#o's captive customers’

Indeed, any price-stabilizing effect that the PRAd PPA Rider may have would
be imposed on shopping customers, who have explapted not to have price stability
through their decision to contract for supply thgbtCRES providers®® That is to say, if

the PPAs and PPA Rider have any price-stabilizerngefit, this benefit would run

*5See idat p. 46:4-7.
*%Sedd. at p. 46:7-9.
*"See idat p. 46:11-13.
*8See idat p. 46:13-17.
*9See idat p. 46:19-47:2.
*0gee idat p. 47:2-5.
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counter to the preferences of shopping custofierghus, bi-lateral contracts between
AEPGR and customers wanting price stability woulel@ate this perverse effect of the
PPAs and PPA Ridéf?

(b) Private financing.

AEP Ohio projects that the PPA Rider will resul&i$574 million total credit to
customers over the term of the PPAS If AEPGR believes AEP Ohio's analysis that the
PPA Units could earn a net profit of $574 millioveo the initial ten years of the PPAs,
AEPGR could continue operation of the PPA Unitstigh privately secured
financing®®* This would be considerably preferable to the Ftder subsidy because
privately secured financing does not introducentfagket inefficiency and uneconomic
retirement and investment issues raised by the RRAPPA Ridet® And privately
secured financing properly places the risk of unecaic or inefficient decisions on
AEPGR, shareholders, lenders, and investors, asseplpto transferring all of those risks

to AEP Ohio’s captive customet¥.

*lgee idat p. 47:5-7.
*2gee idat p. 47:7-9.

*3See idat p. 47:16-18. If the Joint Stipulation is apgdythe purported net profit is $721 millioBee
Direct Testimony of William A. Allen (AEP Ohio EXx2) filed December 14, 2015 at WAA-2.

%4 SeeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé&)l September 11, 201 p. 48:1-3.
> gee idat p. 48:3-8.
*®gSee idat p. 48:9-12.
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il. AEP Ohio’s proposed return on equity
(profit) is unjust, unreasonable,
unprecedented, and harmful to
consumers.

(@) Traditional concepts of return on
equity (profit) for regulated
utilities are inapplicable here.

The 11.24 percent return on equity (profit) progbsethe Amended Application
(and the 10.38 percent guaranteed profit propaséukei Joint Stipulation) is unjust and
unreasonable for a variety of reasons. First, ARRPGan unregulated power producer
and its profit is, and should continue to be, dedith the marketplac®’ The generation
market for wholesale and retail electricity in Ofaurrently unregulatetf® That is,
Ohio now has a competitive market for electricigngratiorr®® Consequently, as AEP
Ohio Witness Hawkins admits, unregulated generaiiwners in Ohio do not currently
receive a guaranteed return on their investmeanjnof their generation asséf8. That
return is instead decided through the marketpldc&EPGR is no differert’? It is not
entitled to any specific level of a guaranteedmetin equity on its generation plants.

Second, if the proposed profit of 11.24 percentlier10.38 percent profit
proposed in the Joint Stipulation) is adopted l&yRtVCO, AEPGR would be treated

more favorably than other unregulated power produiceOhio who have not received

%7 SeeDirect Testimony of Dr. Daniel J. Duann (OCC Exfi@d September 11, 2015 at p. 4:2-7.

%8 Seel egislative Service Commission, Final Analysis, ABub. S.B. 3, 123rd General Assembly, 1999;
Hearing Transcript at Vol. VI, p. 1660:19-21.

%9 SeeHearing Transcript at Vol.VI, p. 1660:22-24.

>0 see idat p. 1661:1-25-1662:1 (generators that do noe mmwer purchase agreements do not receive a
guaranteed rate of return).

*See idat p. 1661:22-1662:1.

*2See idat p. 1661:1-25-1662:1.
573 |d.
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any guaranteed profit on their investments in getiram plants’* The adoption of a PPA
Rider and a guaranteed profit for AEPGR will cremt@andatory customer funded
subsidy to a certain market participant and thesodi the outcomes (in this instance, the
price and quantity of electricity) of a competitinerket?’®> The end result is an uneven
playing field where the price of electricity forstomers will be higher and new
investments in conventional or alternative generatechnology by other power
producers to serve Ohio will be discouraged todsteiment of consumers®

Third, the adoption of a guaranteed profit of 11p24cent (or the 10.38 percent
profit proposed in the Joint Stipulation) wouldative AEPGR unprecedented
favorable treatment as compared to that typicdftyrded to a regulated electric utility in
Ohio>"" Under the proposed PPA Rider, AEPGR is receivipgoéit of 11.24 percent (or
the 10.38 percent profit proposed in the Jointuipon), which is higher than recently
approved ROEs for Ohio’s other regulated electilities.””® More significantly, this
higher profit is guaranteed for the life of the PBAits (or for eight and a half years, if
the Joint Stipulation is approvedly.

All electricity generated by the PPA Units will beld to AEP Ohio and paid for

by the customers of AEP Ohi®? To AEPGR, there is no risk of insufficient demand

>’ SeeDirect Testimony of Dr. Daniel J. Duann (OCC Ex{igdd September 11, 2015 at 4:11-15.
*>See idat p. 4:15-19.

*®gSee idat p. 4:19-23-5:1.

> See idat p. 5:2-5.

*’8See idat p. 5:5-8.

> See idat p. 5:8-10.

*%05ee idat p. 5:10-12see alsdirect Testimony of Pablo A. Vegas (AEP Ohio Exfildd May 15, 2015
atp. 11:20-23 and 13:1-3.
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the service territory of AEP Ohf3! In contrast, there has never been a guarantéieeon
profit that a regulated Ohio electric utility caare®®* The profit authorized by the
PUCO in a rate case provides an opportunity, rptaaantee, for the regulated electric
utility to earn the approved profit® The profit actually earned by a regulated electri
utility is influenced by many factors such as thad growth (or decline) in the service
territory and the cost control efforts of the reaget utility>®* The rates or rate
mechanisms approved by the PUCO in a rate casetdyuarantee the regulated utility
will earn the authorized profif®

(b) The proposed return on equity

(profit) is overstated,

unreasonable, and will therefore
harm consumers.

Further, even if the concept of setting a profitdaegulated utility and the
typical methods for estimating the profit were todpplied to AEPGR, the 11.24 percent
(and 10.38 percent) profit proposed by AEP Ohiovisrstated and unreasonafie.The
11.24 percent (and 10.38 percent) profit as prapbyeAEP Ohio is derived based on
faulty assumptions and dafs. Regarding the former, the Moody’s Baa Corporatad
Index of 4.74 percent used by AEP Ohio is not aoeable measurement of risk-free

return in the current capital mark&t,

%81 SeeDirect Testimony of Dr. Daniel J. Duann (OCC Ex{igdd September 11, 2015 at p. 5:12-14.
*25ee idat p. 5:16-17.

*83gee idat p. 5:17-20.

4 See idat p. 5:20-23.

% gSee idat p. 5:23-6:1-3.

% gSee idat p. 6:4-7.

%7 See idat p. 6:7-9.

8 See idat p. 15:15-16.
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Specifically, corporate bonds, even with the higleesdit rating, generally are
not considered as risk-free investmefitsA measurement of the current yields of U.S.
Treasury Bonds with various years of maturity insidered by financial analysts as a
better measurement of the return of risk-free itmesits>*° In fact, AEP Ohio Witness
Hawkins testified: “U.S. treasuries would be adjpooxy for risk-free rates. It's what's
typically used.?®* But AEP Ohio did not use U.S. Treasury yieldsestablishing the
return on equity in this proceedintf. AEP Ohio Witness Hawkins also testified that the
10-year U.S. Treasury bond rate is approximatgdgrzent and the 30-year rate is
approximately 3.3 percent® Therefore, as AEP Ohio conceded, the currentlyieh
U.S. Treasury Bonds are much lower than the Moobhdex and if AEP Ohio had used
these rates, instead of the Moody’s Bond Indewptld have resulted in a lower
proposed profit®*

The Moody’s Baa Corporate Bond Index is also ngb@d measurement of the
risk-adjusted return (non-risk-free return) asstedavith U.S. power producers of
similar credit rating”> As AEP Ohio Witness Hawkins confirmed, the Moady’
Corporate Bond Index includes the yields of thedsoissued by many companies in
different industries, not just the bonds issuegoyer producer3’® This faulty

assumption produces faulty results. An index sk-adjusted return, which is a non-risk-

*95ee idat p. 15:17-18.

*0see idat p. 15:18-20.

91 SeeHearing Transcript at Vol. VI, p. 1663:10-17.

*2gee idat p. 1663:18-23.

*3gee idat p. 1664:4-12.

% See idat p. 1664-1666:1-10.

% geeDirect Testimony of Dr. Daniel J. Duann (OCC Ex{igdd September 11, 2015 at p.15:22-16:1.

9 SeeHearing Transcript at Vol. VI, p. 1666:11-17; Ditd@stimony of Dr. Daniel J. Duann (OCC Ex. 8)
filed September 11, 2015 at p. 16:1-3.
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free return such as the Moody’s Index, can be irséite Risk Premium Modéf” But in
doing so, the estimated equity risk premium, sugctha 6.5 percent used by AEP Ohio,
should be adjusted downward to reflect the diffeesim annualized returns between the
equity and bond investments in that particular stdurather than the equity and bond
investments in the broader stock and bond markéts.

(© Any profit should be set as low as

possible, and no higher than
AEPGR'’s average cost of debt.

As just discussed, no profit should be includethenformula rate contract
between AEPGR and AEP Ohio. For among other reagdePGR is very strong
financially and AEP Ohio has not demonstrated amgnicial need for the power plants.
Specifically, in 2014, AEPGR had an actual profii.d percent® AEPGR’s 2014
profit would be 20 percent if AEPGR had a more ¢gpicapital structure of 50 percent
debt and 50 percent equf}f’

But if a PPA Rider were adopted by the PUCO anglegific profit is needed for
contracting or ratemaking, the initial “ROE” to bsed in calculating the rate paid by
AEP Ohio to AEPGR, and consequently paid by AEPo@hiustomers through the PPA
Rider, should be set as low as possifteThis will protect customers from paying

unreasonable rat8% The profit applicable to the PPA Units shouldskéno higher

97 SeeDirect Testimony of Dr. Daniel J. Duann (OCC Exfi8d September 11, 2015 at p. 16:5-6.
*®¥3ee idat p. 15:6-10.

9 SeeHearing Transcript at Vol. IX, p. 2264:5-15.

605ee idat p. 2266:22-25.

601 SeeDirect Testimony of Dr. Daniel J. Duann (OCC Exfi@d September 11, 2015 at p. 16:21-17:1-2.
92g5ee idat p. 17:1-2.
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than AEPGR'’s average cost of debt, for both lomgitand short-term debts, during the
three-month period preceding the filing of a PPAd&f

AEP Ohio has failed to meet its burden of proofareghg the first (and most
important) factor (financial need) from the PUC@&SP Ill Opinion and Order.

b. AEP Ohio has not demonstrated the necessity of
the PPA Units in light of reliability concerns,
including supply diversity.

I. Contrary to AEP Ohio’s assertions, PJM
is successfully maintaining resource
adequacy.

AEP Ohio Witnesses Veg&8and Pear@®® express concerns about resource
adequacy in PJM and in Ohio, toward convincingRRECO to subsidize their power
plants with Ohioans’ hard-earned money. AEP Ohgues that a large amount of
retiring generation will destabilize the reliabjland resource adequacy in the PIJM
region®® But they are in the wrong forum at the PUCO. RdMntains resource
adequacy, with the oversight of the Federal En&eggulatory Commission. The days of
the PUCO'’s responsibility for the adequacy of gatien resources are long past and part
of a bygone era.

PJM maintains power plant resource adequacy piiyrtarough its RPM

capacity construé®’ As OCC Witness Wilson explains, while there hagen some

generation retirements, they have been absorbé&dvery little impact on resource

83 gee idat p. 6-7; Hearing Transcript at Vol. IX, p. 2263:22.

694 SeeDirect Testimony of Pablo A. Vegas (AEP Ohio Exfilsd May 15, 2015 at p. 19-25.

6% geeDirect Testimony of Kelly D. Pearce (AEP Ohio Exfiled May 15, 2015 at p. 21-31.

8% gee, e.g., id.

97 SeeDirect Testimony of James F. Wilson (OCC Ex. i September 11, 2015 at p. 18:14-15.
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adequacy or RPM resuff® AEP Ohio’s concerns are further mitigated becahsee

has been substantial new generation entry thatbirzwd with other new resources
including demand response and imports, has conflistesulted in reserve margins well
above target levef®® PJM already holds commitments to provide capaeél in

excess of targets through May 31, 261%.

Additionally, a diverse mix of resources has besguaed through RPM to
replace the retired generation and meet the ratloelest load growth that has or is
expected to occt! In addition to over 22,000 MW of new combined leyenits, there
have been substantial amounts of new combustitmes, new steam units and
upgrades to existing steam units, wind, demandresy energy efficiency, and other
imports from resources located in adjacent regiéhs.

Further, capacity prices have not been volatilaBB Ohio assert¥?® In fact,

PJM capacity prices have been reasonably stalheifil00 to $175/MW-day range over
the twelve RPM delivery years to date, with theepton of four delivery years when
prices were lower: 2007/08, the very first year] 213 and 2013/14, primarily due to
substantial increases in demand response resdortesauctions for those yedr$:and

2016/17, primarily due to a large increase in intparto the RTO region, along with

% 3See idat p. 20:12-13.

t9gee idat p. 21:15-17.

#0gee idat p. 21.

fllgee idat p. 23:9-11.

®125ee idat p. 23:9-14, citing PIM, 2018/19 RPM Base Reaiduiction Results, pp. 21-26.
13 SeeDirect Testimony of Pablo A. Vegas (AEP Ohio Exfilsd May 15, 2015 at 11, 21.

64pJM,2012/13 RPM Base Residual Auction Respltd and Figure 2 p. 10, and PI013/14 RPM
Base Residual Auction Resulips 1.
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new entry within PJM, in the auction for that y&8r.Therefore, AEP Ohio’s concerns
are groundless and unfounded.

il AEP Ohio inappropriately focuses on
plant retirements in discussing reliability.

AEP Ohio inappropriately focuses on plant retireta¢a allege that the PPA
Units are necessary to meet reliability conceSEP Ohio seems to promote its re-
regulatory, anti-markets, subsidy plan by spreadmmgcern about reliability. But again,
AEP Ohio is in the wrong forum at the PUCO. It'matter for PIJM and federal
regulators, in the modern-era electric system.

AEP Ohio should have undertaken an objective ass&st to measure the
reliability benefits of the PPA Units on either thAdM system or on supply to Ohio
customers. Reliability benefits of generating siaite typically measured by conducting
a loss of load expectation (“LOLE”) or similar rility study of a power systeff°
LOLE is a probabilistic assessment of the likeliidloat the system will experience a
generating capacity shortfall over some future pilag horizon®*’ The benefit that a
particular generator or a portfolio of generatanstije case of the PPA Units) provides is
measured by determining the effect of adding (oraeing) that generator to (or from)
the system would have on the system LOEEAEP Ohio’s failure to conduct such an

assessment is fatal to its claim that the PPA Unigsnecessary for system reliabifity.

615 SeeDirect Testimony of James F. Wilson (OCC Ex. 18diSeptember 11, 2015 at p. 19:16-20-17:1-3,
citing PJM,2016/17 RPM Base Residual Auction Resplt81.

618 SeeDirect Testimony of James F. Wilson (OCC Ex. 1®diSeptember 11, 2015 at p. 27:1-2.

®7See idat p. 27:3-4.

#8g5ee idat p. 27:5-8.

#195ee generally idat p. 26:20-27:17.
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(@) The PPA Units do not contribute
to supply diversity.

Further, AEP Ohidails to prove that the PPA Units contribute to gymiversity.
The PPA Units make the generation mix in Ohio mfm®ogeneous because they are
coal-fired units in a state which has a coal-dongidaieneration mi$° To illustrate this,
the state of Ohio had about 32.4 GW generatingaipastalled in 2013, of which
about 18.8 GW and 9.5 GW was coal- and naturafigas; respectively?* This means
that 58 percent and 29 percent of the generatianwas coal-and natural gas-fired,
respectively’?? If the 2.7 GW of coal-fired capacity that AEPGRrs among the PPA
Units were retired and replaced with natural gesdfigeneration, the generation mix
would change to 50 percent and 38 percent coahanhdal gas-fired generation,
respectively, which would beraorediversegeneration mix??

AEP Ohio has failed to meet its burden of proofareghg the second factor from
the PUCQO’s ESP Ill Opinion and Order.

C. AEP Ohio has not shown, and cannot show,
environmental compliance.

OCC Witness Jackson analyzed AEP Ohio’s propodaitim of the PUCO’s
directive that AEP Ohio show how the PPA Units @mpliant with existing
environmental regulations and its plan for comgyivith pending environmental
regulations. She recommends that the PUCO deny@I&&'s proposal and not allow

the environmental risks to be passed on to AEP '©hisstomer§** OCC Witness

603ee idat p. 27:20-22.

%2l See idat p. 27:22-28:2.

62 gee idat p. 28:3-4.

63 gee idat p. 28:4-8.

624 SeeDirect Testimony of Sarah E. Jackson (OCC Ex. &)l fSeptember 11, 2015 at p. 5:3-5.
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Jackson explains that customers are likely to paginmore than what AEP Ohio has
estimated for environmental compliance over thes/@a15 through 202%> AEP Ohio
has only run compliance cost estimates through 2024 though its proposal lasts until
2051°%%°

OCC Witness Jackson pointed out that coal-fireceggtion, such as the PPA
Units, produces significant amounts of air, waterg] waste pollutiof?” Environmental
regulations pose risks that will likely lead to Inig costs for PPA Units in the futt@.
She emphasized that although most of the PPA @ratsurrently fairly well-controlled
from a criteria air pollutant standpoint, the PPAitd will be impacted by increasingly
stringent environmental controls over the lifelod PPAs and PPA Rid&® OCC
Witness Jackson specifically cited the followingukations that will create more
stringent environmental standards for coal powegestkrators to comply with: Mercury
and Air Toxics Standard (MATS), Effluent Limitatisrtsuidelines and Standards (ELG),
Disposal of coal Combustion Residuals (CCR), sacdb6(b) Cooling Water Intake
Structures at Existing Facilities ruled (316b), iNaal Ambient Air Quality Standards
(NAAQS) for ozone and sulfur dioxide, and the CrB8¢ste Air Pollution Rule

(CSAPR)%®

8% gee idat p. 5:1-2.

6% gee idat p. 29:4-10see also idat p. 16:9-18.
%27See idat p. 8:12-13.

%8 gee idat p. 8:12-14.

2 gee idat p. 8:14-19.

8305ee idat p. 9:3-8.
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I. AEP Ohio’s consideration of 316(b), Coal
Combustion Residuals, and Effluent
Limitations Guidelines is inadequate,
incomplete, and insufficient.

AEP Ohio provided cost estimates relating to coare with the 316(b) rule, the
CCR rule, and the ELG ruf8" AEP Ohio assumes that no new cooling towerslveill
required on any of the 15 units involved in the Awed Application/Modified Amended
Application that currently have once-through cogfiff Having to install cooling towers
is a reasonable possibility, and OCC Witness Jackstimates that the total cost for
cooling towers on all fifteen units could be ne&800 million®** AEP Ohio does not
account for the potentiality of incurring such aodtut it should hav®&*

The CCR rule covers requirements relating to cdamgewet ash into dry ash
handling. Although AEP Ohio included costs for eerting to dry ash handling in its
10-year forecast, it is still analyzing other pdigly necessary modifications to the PPA
Units’ surface impoundmenté® If additional modifications are necessary, spegdin
complying with the CCR rule would increase — AEFAdmas not accounted for that
potentiality®*® AEP Ohio also included costs for certain projéstsomply with the

pending ELG rulé®’ If the final rule is more stringent than what ABRio is

anticipating, there will be more costs that custameust pay>®

®lgee idat p. 12:1-11.

832 seeDirect Testimony of Sarah E. Jackson (OCC Ex. 118} fSeptember 11, 2015 at p. 13:14-18.
83 gee idat p. 14:1-4.

834 gee idat p. 14:6-17.

8% gee idat p. 15:5-8.

6% gee idat p. 15:8-11.

%7See idat p. 15:11-13.

%% 3See idat p. 15:13-16.
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OCC Witness Jackson stresses that it is likelytti@CCR and ELG rules will
become more stringent and compliance more c88thAn example of the more stringent
regulations that are likely to become a realityimgtAEP Ohio’s proposal is that coal
waste could be reclassified as a hazardous matasiavas initially put forward under the
proposed CCR rul®® Associated compliance costs are not included&® hio’s cost
estimates but any such costs will be paid by custeffi*

il. AEP Ohio’s consideration of National
Ambient Air Quality Standards and

Cross State Air Pollution Rule is
inadequate, incomplete, and insufficient.

NAAQS are an additional environmental hurdle tiha PPA Units will have to
clear in the near future. These regulations estabir quality limitation that must be met
nationwide. OCC Witness Jackson pointed out thavéral counties in Ohio and Indiana
[where the PPA Units are located or in the vicihége not meeting the current 2008
ozone standard of 75ppb, and it appears likelydtditional areas in these states will be
designated as non-attainment for the new, moneggmit standard when it is finalize¥f?
Clermont County, where Zimmer is located, is appb and exceeding the 75 ppb

standard*® The counties that border the Stuart plant all eddae 2008 8-hour ozone

899 gee idat p. 15:18-21.
#0gee idat p. 16:3-16.
flseeid.

#42gee idat p. 23:12-15, citing US EPA, 2014. Countiesl&ting the Primary Ground-level Ozone
Standard: http://www.epa.gov/ozonepollution/pdf4/20126-20112013datatable.pdf.

%43 SeeDirect Testimony of Sarah E. Jackson (OCC Ex.fil&) September 11, 2015 at p. 23:15-17.
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standard®** The county that borders the Clifty Creek plantemds the 75 ppb standard
also, based upon 2011-2013 monitoring d4ta.

Because coal-fired generating units contributerdigprtionately to emissions of
NOx, and are effectively controlled with post-coratian controls, it is not unlikely that
environmental enforcement authorities will requigorous NOx controls or operational
limits on the PPA Unit&*® This means that Clifty Creek and Conesville ubitnd 6
would need a retrofit of post-combustion contr@Bexl selective catalytic reductions
(“SCRs").%*" OVEC itself recognizes that “the purchase of addal NOx allowances
or the installation of additions NOx controls magyrecessary for Clifty Creek Unit 6
either under the CSAPR rule or any future NOx ratjohs.®*®

OCC Witness Jackson estimates that the capitas ¢osetrofit the Conesville
units will be approximately $127 million per unitéthe Clifty Creek Unit 6
approximately $69 milliofi*® According to AEP Ohio’s ownership interest, AERI®
would pay 19.3 percent for capital expenditure€bfty Creek and customers would be
responsible for the total costs of upgrades ortleeConesville unit§>® OCC Witness
Jackson focused on the costs of installing SCRausecthis represents one of the more

significant investments that may be required adogrtb foreseeable environmental

44 Sedd. at p. 23:15-19.
#>Seeidat p. 24:8-12.
%®See idat p. 24:18-25:4.
47 See idat p. 25:9-10.

8 gee idat p. 27:11-13, citing 2014 OVEC Annual Repor2@t
http://www.ovec.com/FinancialStatements/AnnualReR6r 4-Signed. pdf.

649 SeeDirect Testimony of Sarah E. Jackson (OCC Ex. 118} fSeptember 11, 2015 at p. 25:11-15,
referring to EPA IPM v.5.13 Appendix 5-3 (Sargent&ndy), Revisions to Cost and Performance for
APC Technologies: SCR Cost Development Methodplogy
htt://www.epa.gov/powersectormodeling/doc/v513kttaents5 3.pdf.

80 seeDirect Testimony of Sarah E. Jackson (OCC Ex.fil&) September 11, 2015 at p. 25:17-26:2.
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regulation and therefore represents a signifidaktto AEP Ohio’s customef§® Such
costs are not accounted for by AEP Ohio.
ii. AEP Ohio’s consideration of the Clean
Power Plan is inadequate, incomplete,

and insufficient, further opening the door
to additional charges to consumers.

The recently released Clean Power Plan will likelguire that AEPGR spend

8%°? The final Clean Power Plan

more money on its fossil fuel-fired electric gerter
established technology-specific emission perforreatandard®>® It is left up to the
states to choose their methods of compliditeélhe start of the Clean Power Plan
compliance period will begin in 2022, which is weithin AEP Ohio’s PPA Rider
proposaf>® The costs of getting the PPA Units into compl@aad maintaining
compliance with the Clean Power Plan will fall ditg on customers, yet the PUCO has
no estimates to calculate the potential cost ttoooers.

Iv. AEP Ohio has assumed little short-term

risk, and disregarded the long-term risk
to the detriment of consumers.

AEP Ohio has assumed little risk for environmemtgdenditures in the near term,
such as accounting for compliance with 316(b),ipaored additional risks from pending
and likely future regulations such as NAAQS and ®8&£°° As touched on earlier, a
major flaw in AEP Ohio’s “evidence” regarding eraimental regulations is its forecast

of environmental compliance costs ends in 202448 Ohio will not rule out seeking

®lgee idat p. 28:14-15.
®2gee idat p. 35:5-7.

3 gee idat p. 30:14-15.
4 See idat p. 31:7.
#>Seeidat p. 32:21.

¢ See idat p. 27:19-28:3.
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to extend the PPA Rider. This flaw is underscdrgdhe terms of the PPA Rider AEP
Ohio proposes: Stuart and Cardinal will retire 08 2; Conesville will retire by 2038;
and Zimmer will retire in 205%>” AEP Ohio should have estimated costs through 2051
but did not. Because AEP Ohio will not rule outlsag to extend the PPA Rider, this
leaves customers liable for unknown costs over-ge2F period (2025 through 20155.

AEP Ohio failed to include any estimate for envir@ntal compliance costs after
2024, even though customers may be on the hoakédatosts beyond thér? The costs
that AEP Ohio has included in this proceeding gofeamt capital costs only and do not
incorporate estimates for the operations and maamee costs that will also be passed
through as charges to custom®&SAEP Ohio should have lookedait potential future
environmental regulations and associated compliaosts and included those in this
proceeding. Because AEP Ohio has not answerddUi@O’s environmental questions
regarding pending and future regulations, it hédsedao meet its burden of proof.

d. OCC Witness Dormady confirms that AEP

Ohio’s “evidence” on economic impact is
unreliable.

i. AEP Ohio’s reliance on the economic base
model is misplaced.

As discussed earlier, AEP Ohio Witness Allen attgictiocuments to his
testimony that purported to address the econonpaatthat the closure of the selected

generation plants would have on Ohio’s economychSastimony, as discussed earlier,

®7See idat p. 16:12-14.
®8gSee idat p. 16:14-18.
#95ee idat p. 29:6.

#0gee idat p. 29:16-17.
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is far from sufficient for AEP Ohio to meet its lden of proof. That result is confirmed
by, and independently justified by, testimony fr@@€C Witness Dormady.

AEP Ohio used the economic base model to devedalgged economic impact.
The model was developed in the 1920s and sincéafi@s has rarely been us&d.In
fact, leading economists openly critique usingrioalel at all, saying “[e]Jconomic base
models suffer from old age: they have been builsdynany analysts with varying levels
of quality and they have been criticized so ofteat tittle remains except the concept”
Put differently, “[e]Jconomic base models have hdong and checkered history, going
back to the 1940s and even earlier. They haverrmen quite academically respectable

) .1;663

OCC Witness Dormady explained that the economie basdel is not highly
regarded and that no credible analysts or econartilige the approacf’* OCC Witness
Dormady pointed out that the model is based omhetnon-forecasted data regarding a
single point in time and is not dynanffé. The model does not allow for adjustments to
the inputs, such as labor and capital, which chavge time. According to OCC
Witness Dormady, any credible long term economidehaust allow for modifications
to be made to inputs, but AEP Ohio’s economic lasdel is static and has no ability to

incorporate any changé®

%1 seeDirect Testimony of Dr. Noah C. Dormady (OCC Ex) filed September 11, 2015 at p. 5:23-6:3.

21d. at p. 6:7-13, citing Schaffer, “Regional Impact diéds” in The Web Book of Regional Sciendéest
Virginia, Revised 2010, Chapter 2.

653 seeDirect Testimony of Dr. Noah C. Dormady (OCC ER) filed September 11, 2015 at 6:11-13,
citing Richardson, “Input-Output and Economic B&&dtipliers: Looking Backward and Forward,”
Journal of Regional Scienc&985, pg. 608.

84 seeDirect Testimony of Dr. Noah C. Dormady (OCC Ex) filed September 11, 2015 at p. 5:22-23.
%% gee idat p. 4:15-17.
¢ see idat p. 4:15-5:7.
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OCC Witness Dormady criticized AEP Ohio’s use & étonomic base model
because in the model industries are assigned tofame highly aggregated sectors,
basic and non-basic, which leads to misspecifiedltg™’ First, the location quotient
method employed by AEP Ohio results in misassigriraemdustries into the basic or
non-basic sectof$® Industries that are employed at a greater prapolocally than
nationally are assigned entirely to the basic semten when such industries are not
entirely basi®® This is a major problem because it is the settati that generates the
economic multiplier that produces the total ecormimipact assessmett.

Second, the model as used by AEP Ohio relegatasdaitries entirely, 100
percent, to either basic or non-ba¥it.In reality, many of these industries are pasiall
basic and partially non-basié Third, the error inherent in determining which ustties
are considered basic versus non-basic is very diep¢ion the level of industrial
classification disaggregation utiliz& The greater the degree of aggregation used for
determining the assignment of basic and non-b#secgreater the potential for error in
the modeling approaci? OCC Witness Dormady’s review of the AEP Ohioitasny

and accompanying documents revealed no descriptithre aggregation scheme utilized

%73ee idat p. 8:2-5.
8 gee idat p. 8:17-19.
9 gee idat p. 9:1-4.
60 gee idat p. 9:4-7.
®1See idat p.9:8-11.
72 3ee id.

67 See idat p. 9:18-21.
67 See idat p. 10:5-9.
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to determine the assignment of industries intodasd non-basic sectors for the
analysis®”

Another problem with the model utilized by AEP Olsdhat it violates the cross-
hauling assumption that can lead to overstateddtsp® The economic base model
employed by AEP Ohio assumes no cross-hauling,iwinieans that the model assumes
that all consumption in the basic sector is locptigduced”’

In other words, the model assumes that 100 peafeht labor and capital inputs
to the PPA Units and to the associated mining dperaare provided from within the
region entirely’’® If any employees live in neighboring West Virgintheir incomes
support non-basic industries outside the regionthedise of the economic base model
misstates the economic impatts.If a PPA Unit buys materials from anywhere ougsid
the region, the magnitude of the indirect labor emedme effects will be
overestimated®® The economic base model does not account fodatajls like this and
therefore produces inaccurate economic impacts. @&B’s model also inappropriately
assumes that all employee wages are spent in¢abdoead®

Economic base models fail to account for featufesconomic growth beyond
exports from the basic sector and this grossly Bfiep the macroeconomic effects of the

682
S

analysis.™© They assume that labor and capital productivdresthe same as they are for

6> See idat p. 10:9-13.
7% See idat p. 10:14-15.
¢ See idat p. 10:19-22.
8 See idat p. 11:1-4.

69 See idat p. 11:4-9.

0 gee idat p. 11:9-13.
®lSee idat p. 11:16-18.
%25ee idat p. 12:14-13:3.
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the natior®3

Where this assumption does not hold, the modépwiduce inaccurate
macroeconomic impact&? Further, economic base models ignore generalilequin
effects, meaning that the model does not accourthébeconomy balancing itself due to
price changes in supply and dem&PdEach industry requires a different production
mix of inputs — labor and energy, for examPfe.Changes that occur in one sector are
often mitigated by corresponding changes in otketass/inputs through upstream and
downstream supply chang®é. Because the economic base model does not admount
such changes, it produces inaccurate reStits.

Economic base models assume that consumption adtiaen-basic sector goods
and services are the same in the region as thayasimnally®®*® OCC Witness Dormady
explained that this assumption is often inaccundten workers in rural areas do not
purchase goods and services at the same leveldhstimers do on a national le%&). If
workers in the basic sector do not buy local gandhe same proportion as employees
on a national level, the reliance on local non-basictor inputs is overstated and will
result in overstated macroeconomic imp&¢tsEconomic based models also produce

erroneous results since they assume that all nsie-benployment is generated by

demand from consumption by the basic sector, igigahe possibility that some

%3See idat p. 13:4-6.

84 See idat p. 13:6-8.

5 gSee idat p. 13:10-12.
%% See idat p. 13:12-14.
%7 See idat p. 13:12-17.
%8 gee idat p. 13:17-18.
9 5ee idat p. 13:19:21.
89gee idat p. 13:21-14:3.
915ee idat p. 14:5-10.
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consumption can be driven by government expendifiifeThis can include state or
federal workers not supported directly by the basictor and capital projects funded by
the federal governmefit?® OCC Witness Dormady explains that “[t]his asstompwill
tend to overstate the reliance of the local economthe basic sector and overstate the
magnitude of macroeconomic impact&®

Another faulty assumption made by AEP Ohio is #iletoal workers supplying
coal to the PPA Units will be unemployed if the RV@oes not approve the PPA
Rider®® These workers could continue producing coal thepplants in Ohio or
elsewheré® If any of the coal workers continued to produocaldor other plants, they
would not be accounted for in the economic impaatieh that AEP Ohio used’ AEP
Ohio presents only the worst case (and thus highlikely) scenario for coal worker
unemployment and the indirect economic consequétites

OCC Witness Dormady opines succinctly that the enoa base model, with all
of its problems, is not likely to accurately poytthe economic impacts of closing the

PPA Units®%°

82 gee idat p. 14:10-16.
83 gee idat p. 14:16-20.
89 gee idat p. 14:20-22.
8% gee idat p. 15:5-15.
8% see id.

7See idat p. 15:6-11.
% See idat p. 15:14-15.
9 gee idat p. 15:17-21.
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ii. The economic base model does not
address, and cannot address, the effect of
a change in electricity prices and
associated harm to consumers.

In its ESP IlI Opinion and Order, the PUCO direcédeP Ohio to address the
impact that a closure of the PPA Units would haweslectric prices and the resulting
effect on economic development within the statet tBe economic base model cited to
by AEP Ohio Witness Allen addresses only the impéciosing the PPA Units. The
economic based model was not used, and cannotble tasestimate the
macroeconomic/economic development impacts of ideutice change&”

iii. The economic base model does not
address, and cannot address, the effect of

future carbon costs and associated harm
to consumers.

OCC Witness Dormady discussed the likelihood tlegfifming in the forecasted
year 2022, consumer charges may increase due imphementation of the Clean Power
Plan’®* He referred to the testimony of AEP Ohio WitnBssrce, who acknowledged
that “[t]he results are reasonably conservativihat they include a ‘double whammy’ of
both the carbon expense and the resulting reduspdtdh due to the higher cost
basis.”® AEP Witness Pearce’s testimony quantifies moae three quarters of a
billion dollars of carbon costs associated with A Rider for the last three forecasted

years that will be passed on to custoni&ts.

0geeidat p. 16:12-14.
gee idat p. 16:19-23.

2 gee idat p. 17:3-5. AEP Ohio’s forecast provided inmection with the Joint Stipulation also
encompasses 202&eeDirect Testimony of William A. Allen (AEP Ohio EX2) filed December 14,
2015 at WAA-2.

"3 seeDirect Testimony of Dr. Noah C. Dormady (OCC Ex) filed September 11, 2015 at p. 17:6-8.

136



AEP Witness Pearce assumes a $15 per ton cosartoore for the coal plants in
the future, but OCC Witness Dormady affirmed thatial costs could be much higher or
lower.”* For this reason, OCC Witness Dormady recommematsat sensitivity analysis
should have been used to allow the PUCO to evathatdegree to which a valid range
of carbon costs (that customers would pay throbgPPA Rider) would affect the range
of customer costs or credftS.

An analysis should be run that models the costdtieg from $5/ton of carbon,
as well as a cost of $25/ton of cart8h.According to OCC Witness Dormady, a $25/ton
carbon cost would pass $1.28 billion of carbon tostustomers in the years 2022
through 2024°” A carbon cost of $15/ton would create customstof $768
million.”®® The enormity of such figures notwithstanding, heve does AEP Ohio
provide a macroeconomic impact analysis of thecetfeat these carbon costs would
have on Ohid®

OCC Witness Dormady also finds fault with AEP O$iestimates using nominal
dollars rather than in real dollaf$. He explains: “Because the supply of money changes
across time due to inflation and other factorss @ustomary to utilize Consumer Price
Index (“CPI”) adjustment (i.e., based on the CRIdlectricity prices) to a base year
currency so that the analysis can be more easdljated for future years. Using

nominal dollar figures for the assumed carbon o&tintamount to assuming that

M geeidat p. 19:1-2.
S gee idat p. 19:5-7.
" gee idat p. 19:10-11.
7See idat 19:13-15.
"®geeidat 19:16.

" see idat 20:1-2.
0see idat 20:13-16.
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compliance costs for these plants (holding all etsgstant) will decline annually by the
rate of inflation.”** Because of the implementation of the Clean P&®lem and other
environmental regulations, the compliance costhese PPA Units will most assuredly
require more carbon reductions, which means tleaatialysis put forth by AEP Ohio
likely understates the carbon cost burden thatlvelimposed on customers by the PPA
Rider/*?

V. AEP Ohio’s attempt to rebut OCC
Witness Dormady’s testimony fails.

In rebuttal, AEP Ohio does not address any of OC@&%¥s Dormady’s
substantive critiques of the economic base m&deREP Ohio’s silence on this score is
deafening. Instead, in response to OCC Witness@dy’s testimony that the economic
base theory has gone largely forgotten since tR@4,9AEP Ohio cites to three instances
in which the economic based model has been refedéht One document was prepared
over 12 years ago for the World Bank by someonaawk to AEP Ohio and with
whom AEP Ohio has never spoken; one document vegeaped in Texas over six years
ago by someone unknown to AEP Ohio and with whorn® Alhio has never spoken; and
one document was prepared over five years agoah by someone unknown to AEP

Ohio and with whom AEP Ohio has never spoken.

"'See idat 20:16-22.
"?See idat 21:1-5.
"3 seeRebuttal Testimony of William A. Allen (AEP Ohio E%1) filed October 27, 2015.

"4See idat p. 8:5-9:10id. at 8:9, fn. 10 and 9:6-7, n. 11 and $2¢ alsdThe Business Owner’s Guide to
Discussing Economic Impacts” (OMAEG Ex. 21, adnditsg Hearing Transcript Vol. XVII, p. 4410);
Hearing Transcript at Vol. XVII, p. 4295:12-15 a#@96:1-3 (Texas), “Regional Economic Growth and
the Economic Base Concept” (OMAEG Ex. 22, admitietlearing Transcript Vol. XVII, p. 4410);
Hearing Transcript at Vol. XVII, p. 4305:25-430§14tah), and “Regional and Local Economic Analysis
Tools” (OMAEG Ex. 23, admitted at Hearing Transtil. XVII, p. 4410); Hearing Transcript at Vol.
XVII, p. 4312:25-4313:4 (prepared for World Bank).

15 SeeOMAEG Exs. 21-23.
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Regarding the document prepared for the World B&®C Witness Dormady
explained: “The World Bank is tasked with economewelopment in lower developed
countries. Particularly in countries such as Tarbgpothetically where there is a lack
of good economic and regional economic dat4.OCC Witness Dormady went on to
acknowledge that when there is a lack of good exomand regional economic data,
such as in developing countries, the best approashbe the economic base motél.
But in countries like the United States, there ggeat amount of sophisticated data
available on regional economies, so newer econaroels are much more appropriate
and create more accurate res(ifs.

That AEP Ohio resorts to citing three documentsfaver five to twelve years
old — none of which are from Ohio, none of whickuadly employ the economic base
model/*® none of which are related to the utility or getieraindustries, none of which

are from peer-reviewed publications — confirms wb&C Witness Dormady described:

the economic base model has gone “largely forgoteme the 1970s.

"8 seeHearing Transcript at Vol. IX, p. 2332:3-7.
"7See idat p. 2332:8-10.
"8gee idat p. 2332:13-16.

"9t is noteworthy that although AEP Witness Alldted to the Utah and Texas documents to support his
assertion that the economic based model is sl iseeRebuttal Testimony of William A. Allen (AEP

Ohio Ex. 51) filed October 27, 2015 at 9:4-7, hendtkd that, in fact, the economic based model meds
used in the document§&eeHearing Transcript at Vol. XVII, p. 4296:18-20 (Tesy;id. at p. 4307:16-
4308:1 (Utah).
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e. AEP Ohio’s vague promises of limited review of
revenue and cost data does not satisfy the
requirement of providing the PUCO with
rigorous oversight, thus increasing consumer
risk.

AEP Ohio's proposal allows the PUCO only a vaguklemited review of
revenue and cost data used in determining the FB&rR° To pursue prudency or rate
issues related to the PPAs, the PUCO would be daxweomplain to FERG** OCC
agrees with Staff’s filed testimony that AEP OhasHailed to prove that its Amended
Application will provide the PUCO with the degreferigiorous oversight required. The
Joint Stipulation does not cure this deficiencyt Bven an agreement to permit more
rigorous review of AEP Ohio’s, and even AEPGR’verue and cost data would not
afford the PUCO meaningful oversight of AEP Ohiptsposal.

It is not disputed that the PUCO, in theory, heessduthority to disallow recovery
of PPA costs through the PPA Rider. But the PP#\draearly termination clause that
would permit AEP Ohio to terminate the PPA if tHe@®O were to discontinue or
disallow retail rate recover{? In the event of such early termination, AEP Olimuld

be required to pay AEPGR an amount equal to thedfuthe net book value and related

"2 geeDirect Testimony of William A. Allen (AEP Ohio EXL0) filed May 15, 2015 at p. 10:2-11:2.
2 seeDirect Testimony of Dr. Hisham Choueiki (Staff B.filed October 9, 2015 at p. 14:4-11.

"22\Were the Joint Stipulation approved, the earlgntaation clause could be invoked if retail costnesry
were discontinuedSeeDraft Power Purchase and Sale Agreement by andeleet&EP Generation
Resources Inc. and Ohio Power Company (P3/EPSAExadmitted at Hearing Transcript Vol. XX, p.
5012) at sec. 2.3.
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retirement-related costs associated with the PPi#tsJor liquidated damages, were the
Joint Stipulation approved§?

The early termination provision would likely havetalling effect on the PUCO’s
oversight considering that, if it were to make bstantial disallowanc&*the PPA could
be terminated, leaving AEP Ohio on the hook foséhsubstantial early termination costs.
More likely, it is AEP Ohio’s customers who woulddr these costs because their
enormity would harm AEP Ohio’s financial solvencydadecrease its ability to provide
reliable servicé?®

Accordingly, the PUCOQO's practical ability to ensueasonable rates to AEP
Ohio’s customers is seriously compromised by tha’®Barly termination clause, even
if it has rigorous oversight.

f. AEP Ohio’s commitment to share “pertinent
aspects of the Power Purchase Agreement with
AEPGR” does not meet the requirement of full

information sharing, thus increasing consumer
risk.

AEP Ohio and AEPGR did not commit to “full infornn@t sharing” with the

PUCO and Staff, but committed only to sharing fetinent aspects of the PPA contract

"2 3ee, e.gDirect Testimony of Kelly D. Pearce (AEP Ohio Ex.filed May 15, 2015 at KDP-1, p. 5. If
the Joint Stipulation were approved, AEP Ohio wddde to pay AEPGR “liquidated damages” of an
annual payment equal to the most recent 12 moiithstoal fixed costs for the shorter of i) threang or

i) the remainder of the Delivery Period, minus g#mount of AEPGR’s forecasted net revenues for
Capacity (based on cleared BRA prices) during siciiter period.SeeDraft Power Purchase and Sale
Agreement by and between AEP Generation Resouncesihd Ohio Power Company (P3/EPSA Ex. 10,
admitted at Hearing Transcript Vol. XX, p. 5012)Aat. II, sec. 2.3; Art. V, sec. 5.7(B); Direct Tigsony

of William A. Allen (AEP Ohio Ex. 52) filed Decembé4, 2015 at Attachment A para. 3.

24 \Were the Joint Stipulation approved, the earlgntaation clause could be invoked if retail costnesry
were discontinuedSeeDraft Power Purchase and Sale Agreement by andeleet&EP Generation
Resources Inc. and Ohio Power Company (P3/EPSAExadmitted at Hearing Transcript Vol. XX, p.
5012) at sec. 2.3.

"2 35ee generallpirect Testimony of Ramteen Sioshansi (OCC Ex.fil@) September 11, 2015 at p.
21:1-22:14.
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with AEPGR.”#® Thus, the PUCO will not have the ability to futigview all purchasing
and expenses of AEPGR. It will be difficult, ifnapossible, for the PUCO to fully
examine the activities of the non-regulated geimratssets in the PPA’

What AEP Ohio wants is to re-fashion regulatiomt &ould imagine it to work
for ensuring corporate profit. But it would dowihout what it would consider the
unwelcome side effects of government review to enpuotection of the people
(Ohioans) paying the profit. In a real regulattmework (contrasted with AEP Ohio’s
construct), there would be a requirement for comegRtJCO access to records such as
what appears in R.C. 4905.15:

Each public utility shall furnish to the public littes commission,

in such form and at such times as the commissiguines, such

accounts, reports, and information as shall shawptetely and in

detail the entire operation of the public utilityfurnishing the unit

of its product or service to the public.
AEP Ohio’s approach to avoiding regulatory scrutifiyts re-regulatory plan should be
denied.

g. The potential for disallowing Power Purchase

Agreement costs does not constitute the sharing
of financial risks for the protection of consumers.

To be sure, the PPA and PPA Rider completely tearadf risks associated with
the continued operation of the PPA Units to AEPd3htcaptive customers. AEP Ohio
attempts to justify the proposal, in part, by pectijgg that the PPA Rider will result in a

$574 million credit (or $721 million credit, weree Joint Stipulation approved) to

26 SeeDirect Testimony of Pablo A. Vegas (AEP Ohio Exfiled May 15, 2015 at p. 27:20-21.
"2’ SeeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé&) September 11, 2015 at p. 31:19-23.
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customers over the initial 10-year period (or eigd a half year period) of the PPA.
This purported credit is based on an analysis usisgt of PJM market price and load
assumptions that are unlikely to materialize. Intj@eedible evidence of record shows
that AEP Ohio’s customers will be charged the staigg amount of $2 billion ($1.6 on a
net present value basis) over the same ten yeimdgét Thus, AEP Ohio customers
will fully bear all of the cost and economic risktbe PPA Units through the PPA Rider.
Such transfer of risk to captive monopoly custom&improper in a restructured market
for generation services.

AEP Ohio's claim that the PPA could produce a $%idon (or $721 million)
credit to ratepayers over its term is difficultatcceptprima facie AEP Ohio admits that
the PPA Units may not be able to recover theirctrsin PIM market revenues today. If
AEP Ohio believes its own analysis, that the PPAtdJare likely profitable over the PPA
Rider’s term, one would expect that AEPGR wouldestvcapital to keep the PPA Units
operating. Because AEPGR (and presumably sharetsodehd investors) is unwilling to
bear that risk, there is no rationale for why AERd» customers should be obliged to do
so. The only assumption that is guaranteed to dorfreition throughout the course of
the PPA is the ongoing (and most likely uneconorpicfits for the PPA Units. Under
this proposal, these profits would be guaranteeABly Ohio's captive customers.

It is against this backdrop that the PUCO requi&dP Ohio to include in its

Amended Application/Modified Amended Applicatiorpkan to allocate the PPA Rider’s

"2 seeDirect Testimony of Kelly D. Pearce (AEP Ohio Exfiled May 15, 2015 at p. 13:1-7; Direct
Testimony of William A. Allen (AEP Ohio Ex. 52) & December 14, 2015 at WAA-2 (if Joint Stipulation
approved).

"2 geeDirect Testimony of James F. Wilson (OCC Ex. i)f September 11, 2015 at p. 13:3-5; Direct
Testimony of James F. Wilson (OCC Ex. 35) filed &mber 28, 2015 at p. 7 and Table 1 ($1.9 billion,
$1.5 billion on net present value basis if Joimp&@ation approved).
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financial risk between AEP Ohio and its ratepay&tsAEP Ohio cavalierly suggests that
it has complied with the risk-sharing requiremergtsmuch as the PUCO would be
permitted to disallow the recovery of PPA costetigh the PPA Rider, while AEP Ohio
remains financially obligated under the PPA to AEP®' OCC agrees with Staff's filed
testimony that AEP Ohio has misinterpreted thisdia@nd that it has not satisfied the
ESP IIl Opinion and Order’s risk-sharing requiremeimdeed, AEP Ohio’s reliance on
the PUCO'’s ability to disallow costs to be passedugh the PPA Rider (or terminate
the PPA Rider) rings hollow, considering that #ypgproach could trigger the early
termination provision discussed above and subj&d® ®hio’s customers to even more
risk.

E. The PUCO should require AEP Ohio to demonstrate

compliance with additional factors for the benefitof consumers

before even considering approving the Amended
Application/Modified Amended Application.

In the ESP Il Opinion and Order, the PUCO listieel factors that AEP Ohio
must address “at a minimum?” in order for the PU©Q@dnsider whether to approve cost
recovery through the placeholder PPA Rid& . These minimal factors focus primarily
on the PPAs and PPA Rider’s benefit to AEP Ohio ARE®GR.

OCC submits thahese minimal factors are inadequate for consumzegtion
and should be expanded. The PUCO should additiooalisidemwhether the PPAs and
PPA Rider benefit customers. With the balancedictenation of benefits of the PPA
Rider to AEP Ohio and AEPGR, as well as to consunterests, the PUCO will be in a

position to evaluate theetbenefits of the PPA and PPA Rider and, thus, deter

730 5eeESP 11l Opinion and Order p. 25.
3 seeDirect Testimony of Pablo A. Vegas (AEP Ohio Exfiled May 15, 2015 at p. 29:5-14.
325eeESP 11l Opinion and Ordeat p. 25.
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whether the PPA Rider is in the public interédtThe additional quantitative factors the
PUCO should consider fall into two categories: tfie PPA Rider’s potential
cost/detriment to consumers and (2) the cost akanty the same benefits that the PPA
and PPA Rider provide compared to alternativesabald provide greater benefty'
Indeed, failure to consider these additional fexctmuld result in unreasonable rates and
violations of state policy?°

1. The PUCO must consider the PPA Rider’s potential
costs/detriments to customers.

Under the first five of the additional factors, sateration would be given to
potential costs or detriments to AEP Ohio’s cust@nd hese include:
a. AEP Ohio should be required to provide an
assessment of the Power Purchase Agreement
and PPA Rider under independently produced

future price scenarios so consumer interests are
adequately protected.

As a threshold matter, the PUCO in its ESP IlIl @grand Order reserved the
right to select an independent third party to penfa study of pricing issues as they
relate to the PPA Ridér® To support its pricing analysis in this procegdiAEP Ohio
did not engage the services of an independent plairyy, nor did it even rely on
independently produced pricing data. Rather, ABiQponsored an in-house witness,
AEP Ohio Witness Bletzacker, who developed a sasstimptions regarding PIM

market-prices and lodd’ AEP Ohio’s in-house witness Pearce then useathes

"3 SeeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé&) September 11, 2015 at p. 32:13-33:23.
34 gee idat p. 33:12-23.

"5 3SeeR.C. sec. 4928.02(A).

3¢ SeeESP 11l Opinion and Order at p. 25.

37 SeeDirect Testimony of Karl A. Bletzacker (AEP Ohio E) filed May 15, 2015.

145



assumptions to argue that the PPAs and PPA Ridealdwesult in a $574 million net
credit to customers over the first 10 years the IRfer is in effecf>®

Conversely, OCC Witness Wilson conducted an indépenanalysis of the PPAs
and PPA Rider using, among other factors, eletyrpiices that were adjusted to be
consistent with recent AD Hub peak and off peakg®i Using these price forecasts,
which are consistent with recent market data, imeasstrated that the PPA Ridsould
result in a charge to AEP Ohio’s customers of $iohi ($1.6 on a net present value
basis) over the initial 10 year period of the PBAOCC Witness Wilson’s use of market
price forecasts is supported by Sierra Club Witt@ssrnickK*® and IGS Witness
Leanza "

This vast difference in results using AEP Ohiosouse witness (based on in-
house assumptions) and the results provided by ®fidess Wilson’s independent
analysis (based on market-derived prices) shovighkanet impact of the PPAs and PPA
Rider on customers is highly sensitive to inputapaeters. To accurately gauge the PPA
Rider’'s net impact on customers, the PUCO shouk&tsan independent third party to

conduct a pricing study, as contemplated in the ESPpinion and Order. But in this

proceeding, in the absence of such an independahtsss, the PUCO should adopt the

38 See5-15-15 Letter to Commission from Mr. Vegas (OCC Exadmitted at Hearing Transcript Vol. I,
p. 365); Direct Testimony of Kelly D. Pearce (AERIOEX. 2) filed May 15, 2015 at Exhibit KDP-2. In

connection with the Joint Stipulation, such assuomgtwere used at the direction of AEP Ohio Witness
Allen to create WAA-2, which reflects a purporteedit of $721 million for the eight and a half yeaBee

Direct Testimony of William A. Allen (AEP Ohio EXx2) filed December 14, 2015 at WAA-2.

39 seeDirect Testimony of James F. Wilson (OCC Ex. i)xf September 11, 2015 at p. 13:3-5; Direct
Testimony of Ramteen Sioshansi (OCC Ex. 12) filegt8mber 11, 2015 at p. 36:6-11. Were the Joint
Stipulation approved, OCC Witness Wilson projehts the costs would be $1.9 and $1.5 billion,
respectively.SeeDirect Testimony of James F. Wilson (OCC Ex. 3diDecember 28, 2015 at 7 and
Table 1.

"0 3seeDirect Testimony of Paul A. Chernick (Sierra Cluk. B7) filed September 11, 2015.
"1 seeDirect Testimony of Paul Leanza (IGS Ex. 6) fileepS&mber 11, 2015.
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analysis of OCC Witness Wilson because it is basetidependently produced market
data and is consistent with the testimony of Si@idb Witness Chernick and IGS
Witness Leanza.

b. The PUCO also should consider how AEP Ohio’s
offer strategy into PJM affects customers.

The subsidy inherent to the PPA Rider could raauEP Ohio and AEPGR
adopting offer strategies into the PIJM-operatedketarthat could undermine the
markets' ability to ensure the short- and/or lomg-efficiency of the electric power
system. Further, the participation of affiliateghgration assets in the PJM-operated
markets also complicates the choice of offer sgragamployed. As explained in detail
above, AEP Ohio could adopt strategies to offeRR& Units into the PJM market at a
unit's respective cost that may exceed the clegmae or under a unit’s costs. The offer
strategies employed may undermine the short ahatigrrun efficiency of the PIJM-
operated markets, could be anti-competitive, anddcbe harmful to customef&

The record in this proceeding does not disclosetfes strategies that AEP Ohio
will use for the PPA Units, and AEP Ohio providesguarantee, or means to verify, that
its offer strategies will not have anti-competitekects on the PJM wholesale electric
markets to the detriment of Ohio consumers. Thigal omission supports the PUCO’s

rejection of the Amended Application/Modified AmesttApplication.

"2 seeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé&) September 11, 2015 at p. 37:6-38:23.
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C. The PUCO should consider the incentives, or
lack thereof, for AEP Ohio to control the cost of
the PPA Units so consumer interests are
protected.

The PPA Rider permits 100 percent pass througheoPPA Units’ actual fixed
and variable costs (net of revenues) to AEP Obaydive customers. In addition,
AEPGR is guaranteed to earn a return on investthemiigh the PPA terms. As
discussed previously, the design of the PPAs amdRBer significantly reduces any
incentives for AEPGR to control or reduce the apt operating costs of the PPA
Units."*®

The proposed PPA will destroy any incentive to keeergy and capacity prices
relatively low’** Given that AEP Ohio has a substantial amouneaggation in the
PJM footprint, the company already has strong itices to attempt to raise energy and
capacity price$®® Because the revenues associated with a pare gfdttfolio can be
passed through to customers through the PPA Rlteincentive to not clear these
resources in PJM’s markets would be strengthéffe@hat is, by fully subsidizing the
operating and capital costs of the PPA Units, iditaeh to the guaranteed profit, the
PPAs eliminate any incentives that the PIJM-operatealesale markets create to reduce

operating and capital costs of the PPA UfilfsThis means that the cost of supplying

customers’ energy and capacity needs using thell#& may be higher than they

3gee idat p. 38:11-23.

44 seeDirect Testimony of James F. Wilson (OCC Ex. i)f September 11, 2015 at p. 15:6-13.
5gee idat p. 15:9-11.

"®See idat p. 15:11-13.

"7See idat p. 61-62: p. 64:1-66:21.
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otherwise would be without the PPA Rider subgifyThis is an unjust and
unreasonable proposal for consumers.
d. The PUCO should consider the incentives, or
lack thereof, for AEP Ohio and AEPGR to make

rational retirement decisions pertaining to the
PPA Units so consumer interests are protected.

When a plant no longer appears likely to recovegding forward costs over any
future time frame (in the short- or long-term), thener would retire or repower it. That
is how markets work. And that is how Ohio worksder the General Assembly’s law.
But the guaranteed cost recovery in the PPAs etitegany incentives for AEPGR to
retire the PPA Units. Thus, even if the PPA Uaits not economically viable, in the
sense that they cannot recover their costs, teare incentive mechanism within the
proposed PPAs for these assets to be retired,dlegarof how costly or uneconomic they
may be. This retirement issue might not ordindsiyan issue for discussion in a PUCO
case. But here the Utility wants consumers toigiidesa power plant even if the plant is
uneconomic to operate.

Indeed, the PPA provides that retirement decisiegarding the PPA Units must
be made by mutual agreement between AEP Ohio aiizRE Considering that
AEPGR's costs plus a return on investment are @dlered by the PPA, AEPGR has a
disincentive to agree to any PPA Unit retirement.

The PPA even entices AEPGR and AEP Ohio to keeprifie operational
because AEPGR would continue to receive a guardmétern. This could result in
higher costs to customers, because lower-cosnhatiees may not be able to enter the

market due to the subsidized PPA Units not beitigece Therefore, any proposed PPA

748 Id
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should be evaluated based on whether it providemniives for owners to make rational
retirement decisions. As stated above, 100 pepasd-through of costs and a
guaranteed return on investment provides no ineerftir even disincentives) for rational
and cost-efficient decisions under ratemaking poies or under markets, and the result
is not in the public interedt?

e. The PUCO should consider the economic impact

of higher retail rates that would be imposed on
AEP Ohio’s captive customers.

AEP Ohio Witness Allen's testimony purportedly urdés analyses of direct and
indirect employment and tax impacts of the PPA &Inithe testimony of OCC Witness
Dormady addresses the veracity of these analy8dsotwithstanding the issues raised
therein, the analyses presented by AEP Ohio paistyalimited picture of the economic
development effects of the PPA Units. The PUCQukhoonsider other important
economic development factors.

Any economic analysis should take into accounttists of keeping potentially
inefficient plants running. Additionally, such analysis should take into account the
economic development associated with the poteeiety of new generating or
transmission assets if the PPA Units are retifEught is to say, if the PPA Units are
retired they may be replaced with more efficiemagating assets that will create
employment, spur economic development, and praxisieong tax base for the local
region and the state, which does not potentiatiyiire costly customer-funded subsidies.

Thus, the PPA may have detrimental effects on enandevelopment, job retention,

9 35ee generally icat p. 39:1-40:2.
0 SeeDirect Testimony of Dr. Noah C. Dormady (OCC ER) filed September 11, 2015.
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and the local and statewide tax base that areapaticed at all in the limited analysis
provided by AEP Ohig>*

For example, the PPAs and PPA Rider would resuitgher retail rates for AEP
Ohio' customers. OCC Witness Wilson's analysihefPPA costs under alternative
price scenarios shows that it will likely resultriat charges to AEP Ohio's captive
customerg>? These charges ultimately mean that AEP Ohio'®omeys have less
disposable income available for consumption, inwesit, and other economic activity.
If the PPA Rider results in a net charge to AEPa3htaptive customers, the associated
loss of economic activity may result in greaterremmoic harm, ancillary job losses, and
lost tax revenues than any economic benefits tlagtime provided by maintaining and
operating inefficient plants. Similarly, potenhahigher retail rates could also reduce
the competitiveness of Ohio businesses in regioraipnal, and international markets,
contrary to state polic{>

In addition to the reasons cited by OCC Witnesszmty, the analyses attached
to AEP Ohio Witness Allen’s Direct Testimony shoblel rejected because they
completely neglect these impacts. The PUCO shiaildel into account the costs of
keeping potentially inefficient plants running. ditlonally, such an analysis should take
into account the economic development associatddthe potential entry of new
generating or transmission assets if the PPA W@mégetired. Thus, in sum, the PPAs

may have detrimental effects on economic developn@n retention, and the local and

1 seeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé) September 11, 2015 at p. 29:11- 31:2.

52 seeDirect Testimony of James F. Wilson (OCC Exs. 18 8b) filed September 11, 2015 and
December 28, 2015, respectively.

335eeR.C. sec. 4928.02(N); Direct Testimony of Ramte&rsi®ansi (OCC Ex. 12) filed September 11,
2015 at p. 30:12-23.
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statewide tax base that are not captured at #lieidimited analysis provided by AEP
Ohio.”>*
2. The PUCO should consider the cost of achievinbe
same benefits that the PPAs and PPA Rider provide

compared to alternatives that could provide greater
benefits to consumers.

Of equal importance to whether the PPAs and PPA&Rpose costs/detriments
on AEP Ohio’s customers is the question of wheditiernatives are available that could
deliver greater benefits at the same or lower dbsts the PPAs and PPA Rider. If so,
these alternatives should be pursued and AEP OAmasnded Application rejected.
This is especially true if alternatives exist ttatnot rely on anti-competitive and
inefficient captive customer-funded subsidigs The Consumers’ Counsel is not here
endorsing subsidy programs as reasonable or lavidul.OCC is noting that there are
alternatives to AEP Ohio’s plan that are much &gsensive for Ohioans than AEP
Ohio’s proposal, if there exists some regulatorsiefor the alleged benefits of the
proposal.

a. The PUCO could consider an analysis of a least-
cost combination of new and existing generation

and/or transmission assets to protect consumer
interests.

Proper consideration of the PPA Rider should inelad analysis of what
combination of existing/new transmission and getamaassets could be added to the
electric power system to deliver the claimed bdseii the PPAs and PPA Rider. As
demonstrated above, the PIM-operated markets signed to incent building

generation and transmission assets to addresstabdity, reliability, and other issues

>4 SeeDirect Testimony of Ramteen Sioshansi (OCC Ex.filé&) September 11, 2015 at p. 40:4-20.
™ Seeidat p. 41:11-15.
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without the need for potentially anti-competitivedanefficient customer-funded
subsidies such as the PPA Rid&r.
b. The PUCO could consider the cost of achieving

price stability through competitive solicitation to
protect consumer interests.

Standard offer customers of AEP Ohio already h@eess to a price-stabilizing
mechanism. This is achieved by having the suppbds of standard offer customers met
through one- to three-year full-requirements cargréhat result from competitive
auctions. The rates that SSO customers pay ablisbied through the blending of
multiple auctions held months to years in advarfaetvery. The rate resulting from
each auction tends to reflect the then-prevalemtdad price plus a markup. Because the
forward prices for delivery months to years aheamtitto be relatively stable over time.
Consequently, these auctions already stabilizepiaid by SSO customéré.

C. The PUCO could consider the cost of meeting
current and expected environmental regulation
with generation and/or transmission alternatives

to the PPAs and PPA Rider to protect consumer
interests.

The ESP 1l Opinion and Order requires AEP Ohiprove that the PPA Units
are compliant with all pertinent environmental riegions and AEP Ohio's and AEPGR's
plans for compliance with pending regulations. steted above, OCC Witness Jackson
has reviewed AEP Ohio/AEPGR’s proposed environmeatapliance plan and

recommended that AEP Ohio’s proposal be denieduseci did not satisfy this factot®

¢ See generally icat p. 41:17-42:2.
*"See idat p. 42:15-23.
"8 SeeDirect Testimony of Sarah Jackson (OCC Ex. 13)ifeptember 11, 2015.
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Even if AEP Ohio and AEPGR have a plan in placenét current and expected
future environmental regulations, that does notmthat there are no generation and
transmission alternatives that could provide thgpried benefits of the PPAs and PPA
Rider while also meeting current and expected &anvironmental regulations at lower
Ccosts.

If transmission and generation alternatives ewishé PPAs and PPA Rider that
could deliver their purported benefits and meetaentrand expected future
environmental regulations at lower cost, theseradteves could be considered.
Accordingly, the PUCO should adopt an additionatdaunder which AEP Ohio has to
provide information regarding what combination efantransmission and competitive
generation assets could be added to the electwerpsystem to meet current and
expected environmental regulations. A comparidahase benefits and costs then
should be made to the compliance measures AEP bpmsed in its Amended
Application/Modified Amended Applicatiofr’

F. The considerable uncertainty and the potentialdr consumer

harm created by AEP Ohio’s PPA Rider proposal confonting
the PUCO in ESP lII still exists here.

As explained earlier, the PUCO denied AEP Ohio’é der proposal in the
ESP 1l case due to the considerable uncertaintpsoding the PPA Rider proposal’s
costs and purported benefits based on the recidéree before if®® The Amended

Application/Modified Amended Application should denied here because, at best, the

9 see generallpirect Testimony of Ramteen Sioshansi (OCC Ex.filé) September 11, 2015 at p.
44:1-45:2.

%0 seeBackgroundsupra. AEP Ohio Witness Fetter does not offer any opini@mrding the
reasonableness of AEP Ohio’s forecasts on energgpacity pricesSeeHearing Transcript at Vol. lll, p.
847:12-15.
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considerable uncertainty that caused the PUCQO¢otrAEP Ohio’s PPA Rider proposal
in ESP Il still remains.

According to AEP Ohio Witness Pearce, the PPA Rsdmedit/charge could
range anywhere from a $927 million charge overftihecast period to a $2 billion
credit/®* AEP Ohio Witness Vegas admitted that AEP Ohior\és Pearce’s forecast,
like all forecasts, is inherently uncertaff. In fact, AEP Ohio Witness Vegas
acknowledged that:

Market conditions change every day. Forecasts avodnge

every day. You could run a forecast every day betwnow and

the end of the year and you'll get a different oate in every

single one of them®
And even though AEP Ohio’s proposals run for tfee dif the PPA Units, it has done no
projections of the cost/benefits of the PPA Rideydnd 2024 °*

AEP Ohio’s projections did not include costs redtie the filing, defense, and
settlement of claims, suits, and causes of a¢fiowhich would include (among other
things) requiring AEP Ohio to cover the costs of governmental penalties assessed
against AEPGR due to legal violations at the PPA4JA® Nor did the projections

include capacity performance penalti&s.Any of which, if they materialize, would be

charged to consumers.

81 SeeDirect Testimony of Kelly D. Pearce (AEP Ohio Exfiled May 15, 2015t KDP-2;see also
Direct Testimony of William A. Allen (AEP Ohio EXx2) filed December 14, 2015 at WAA-2 ($690
million cost to $2.1 billion benefit).

%2 5eeHearing Transcript at Vol. |, p. 272:15-1ifl; at 172:15-19.
%33Seeidat p. 170:25-171:4.

% See idat p. 232:21-233:1. While considering the Modifiethended Application, the PUCO should
note that AEP Ohio does not rule out seeking aerssibon of the PPA Rider.

" gee idat Vol. II, p. 328:13-19; 575:18-23.
¢ See idat p. 328:20-25.
*"See idat p. 648:3-21.
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Underscoring the uncertainty, OCC Witness Wilsdimegted that AEP Ohio’s
PPA Rider proposal will cost customers $2.0 billaer the period forecast by AEP
Ohio.”®® Importantly, OCC Witness Wilson’s cost estimat@dt based on a wholesale
departure from AEP Ohio’s estimates. His cosheste is based on AEP Ohio’s PPA
Rider Forecast, Low Load scenario, with but thrieanges to reflect reasonably likely
price outcomes in the energy and capacity marketShe very substantial difference
between AEP Ohio’s forecasts, and between AEP Olasecasts and OCC Witness
Wilson’s, serves to highlight for the PUCO the umaiaty involved in AEP Ohio’s
Amended Application/Modified Amended Application.

Consistent with the uncertainty about the poteriti@ncial ramifications of the
PPA Rider is the uncertainty surrounding one ofaleged primary benefits of the PPA
Rider — reducing volatility and smoothing out rat&sAEP Ohio did no quantitative
analysis to determine the monetary value of thegelll benefits of smoothing the
volatility (assuming the PPAs actually could smootit and not exacerbate volatilit}/)-
AEP Ohio cannot even point to any information ia thcord showing that AEP Ohio’s
SSO customers have experienced retail rate vayatifi In fact, given all the forecasts,
true-ups, over and under collection adjustmentsyaady/quarterly reconciliations, it is

more likely that AEP Ohio’s PPA Rider proposal vifitrease rate volatility.

%8 SeeDirect Testimony of James F. Wilson (OCC Exhibit.N6) filed September 11, 2015; Hearing
Transcript at Vol. XV, p. 3766:19-3767:6ce alsdirect Testimony of James F. Wilson (OCC Ex. 35)
filed December 28, 2015 at 7 ($1.9 billion cosassted with PPA Rider term under the Joint Stipaig.

%9 SeeDirect Testimony of James F. Wilson (OCC Ex. 18diSeptember 11, 2055 p. 51:1-53:2see
alsoDirect Testimony of James F. Wilson (OCC Ex. 38diDecember 28, 2015.

"0 seeHearing Transcript at Vol. I, p. 102:21-103:4.atfything, what with all the adjustments to “true
up” AEP Ohio’s projections with actual figures, tRBA Rider is going to increase volatilitgeenotes 82-
87,supra

"t SeeHearing Transcript at Vol. |, p. 103:11-15.
""23ee idat Vol. VII, p. 1957:24-1958:19-21.
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Although AEP Ohio asserted that the PPA Rider waualdas a hedge, it did not
quantitatively evaluate the value of the hedgeStaff itself has acknowledged the
uncertainty of whether the PPA Rider will resuliicharge or credit to customers and is
unwilling to guarantee that the PPA Rider will beet financial benefit to customéls.

The PUCO denied AEP Ohio’s initial attempt at a FRi8er due to uncertainty.
The Amended Application/Modified Amended Applicatiand the record evidence have
done nothing to resolve that uncertainty. Accagtinthe Amended
Application/Modified Amended Application should Henied.

G. Staff’s alternative recommendations have the saenproblems

underlying Staff's recommendation to deny the Amendd
Application.

The PUCO Staff’s original and best recommendatasritie PUCQO'’s protection
of Ohioans was its opposition to AEP Ohio’'s PPAgmsal. The Staff opposed the PPA
Rider in ESP Ill and did so again here during ir& phase of this proceediig.

If the PUCO finds that the PPA Rider proposed smAmended Application is in
the public interest, Staff has proposed an alteraditased on the necessary conditions
that the PUCO set in its ESP Il Opinion and OrdérStaff acknowledges that its
alternative proposal is not an exhaustive listaotdrs that the PUCO should consiffér.

Similarly, Staff acknowledges that meeting all loé factors in its alternative proposal

™ See idat Vol. |, p. 103:24-104:4.
" See idat Vol. XVI, p. 3925:2-12.

S See idat p. 3892:2-10see alspDirect Testimony of Dr. Hisham Choueiki (Staff.B) filed October 9,
2015 at 13-16. Notwithstanding the PUCOQO's findindeSP 11l that a PPA Rider, properly conceived,
could be in the public interest, Staff still opppsee PPA Rider that AEP Ohio proposes h&eeHearing
Transcript at Vol. XVI, p. 3903:24-3904:4. As eajpled earlier, if the PUCO rejects the Joint Sagioh,

it must evaluate the Amended Application. ThudfStalternative recommendations necessitate
discussion.

""®See idat Vol. XVI, p. 3892:6-3893:5.
""See idat p. 3894:21-3895:12.

157



does not, and should not, guarantee adoption wefe @hio to agree to the alternative
proposal’’® Most significantly, Staff acknowledges that thelgems underlying its
recommendation to deny the Amended Application alsterlie its alternative proposal.
Limiting the duration of the PPA Rider to the teofmfESP 11l would still represent
a move away from a fully competitive and fully faioning generation markéft?
Further, Staff's alternative proposal regardinginiation sharing, a risk-sharing
mechanism, and rigorous PUCO review are items iclwBREPGR would have to
agree’® Such items would have to be incorporated as ¢iongiin contracts — the PPAs
— over which the PUCO has no subject matter jurtszh and agreed to by a party —
AEPGR — over whose operations the PUCO has noaubjgtter jurisdictiod®*
Because subject matter jurisdiction cannot be coedeby agreement if it is otherwise
lacking, none of these items in Staff's alternapweposal would create any legally
enforceable right at the PUCO (by the PUCO, conssioe for that matter, AEP Ohio)
to require AEPGR to adhere to Staff's proposedgafais’® As the PUCO has itself

declared, “parties cannot confer [on the PUCO] etilanatter jurisdiction by mutual

consent where none would otherwise exist, "2 .In short, Staff’s alternative proposal

8 See id.

™ See idat p. 3895:22-3896:10. at 3904:23-3905:14.

80 seeDirect Testimony of Dr. Hisham Choueiki (Staff EIY.filed October 9, 2015 at p. 17:16-19:5.
81 SeeHearing Transcript at Vol. XVI, p. 3901:2-3902:10.

823ee, e.g., Fox v. Eaton Carg8 Ohio St. 2d 236, 238 (1976), overruled on othandsManning v.

Ohio State Library Board62 Ohio St.3d 24 (1991gjted with approval In re Dunri01 Ohio App. 3d 1,

10 (Clinton 1995)jn re Kerry Ford, Inc, 106 Ohio App. 3d 643, 651 (Franklin 1995) (“pastimay not, by
stipulation or agreement, confer subject-mattesgliction on a court or administrative body wheuels
jurisdiction does not otherwise exist.9ee also Rieser v. Ries&81 Ohio App. 3d 616, 621 (Montgomery
2010) (parties may not “by agreement, confer juctsnh on a court which by law it does not have.”)
(citation omitted).

833ee In the Matter of the Complaint of Stand En€ggp. v. The Cincinnati Gas and Electric CB000
Ohio PUCO Lexis 1006, 5-6 (PUCO Case No. 99-960G3ZS).
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regarding information sharing, a risk-sharing mex$ra, and rigorous PUCO review do
not legally or meaningfully vest in the PUCO authoto ensure that Staff's proposals
are followed or enforce’ Therefore, no consumer benefits should be asstoed
Staff's settlement position in this case.

Consumers will still bear risk were AEP Ohio andPER to submit to Staff's
alternative proposdP® And even under Staff's alternative proposal, cusrs would be
forced to bear generation-related financial rislethler they wanted to or n6t

Staff opposed the concept of a PPA in ESP Ill addsd here in the first phase of
this proceeding — even as it relates to Stafferattive proposdf’ In fact, Staff
believes that its alternative proposal would subsigeneratiod®® Staff was concerned
in ESP 1l that AEP Ohio would use the PPA Ridenagnue for other unregulated
generation to be contracted and paid for by AERo@istribution customers without it
being competitively bid®® Staff has the same concern in connection withltesnative
proposal’®
In ESP lll, Staff was concerned that the AEP regaldusiness unit that bids the

OVEC generation into the PIJM capacity, energy,amdllary services markets may use

84 Hearing Transcript at Vol. XVI, p. 3905:21-25.
8See idat p. 3900:21-22.

8 See idat p. 3924:1-22.

8" See idat p. 3915:12-22.

88 See idat p. 3924:23-3925:1.

" gee idat p. 3912:9-19; Prefiled Testimony of Dr. Hisham@houeiki, Case No. 13-2385 (OCC Ex.
20, admitted at Hearing Transcript Vol. XVI, p. 494t p. 12.

"0 seeHearing Transcript at Vol. XVI, p. 3910:21-3919:2Based on the Amended Application, Staff
asserts that AEP Ohio has committed to limitingdbaeration assets to be included in a PPA Rideniyp
those in the Amended Applicatioisee idat p. 3917:21-3918:12. But AEP Ohio in ESP lllered the
right to include additional generation assets P& Rider. SeeESP IIl Opinion and Order at 8. AEP
Ohio’s reserved right to include additional generatssets in the PPA Rider flows from ESP III. tiNiog
in AEP Ohio’s Amended Application withdraws thaseevation of right.SeeAmended Application.
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different strategies than those used by is aféili&EPGR’®* Staff has the same concern
in connection with its alternative propo$dl. Staff's alternative proposal removes none
of the uncertainty regarding whether the PPA Rwd#irresult in a charge or credit to
customers — “[blecause it's all in the future, mednows.**® Further, the reliability of
the transmission system would still be under thepaes of PJM — even under Staff's
alternative proposdP*

As Staff concedes, the reasons for its recommenul&ti deny the Amended
Application are also applicable to its alternatreposal.

H. The Amended Application/Modified Amended Applicaion

must be rejected because including its costs woutduse AEP
Ohio’s ESP to fail the ESP v. MRO test.

The General Assembly established a statutory li@siniust be met before the
PUCO can approve, or modify and approve, an etectinpany’s ESP. This test,
according to R.C. 4928.143(C)(1), states that tHE® cannot approve, or modify and
approve, an ESP unless the PUCO finds that the“ia8lading its pricing and all other
terms and conditions, including any deferrals artdre recovery of deferrals, is more
favorable in the aggregate as compared to the &gbeesults that would otherwise apply
under section 4928.142 of the Revised Code.” B928.142 provides the rules for
establishing a SSO under a MRO. The test shouidbmnapplied using quantitative

factors.

"1 SeeHearing Transcript at Vol. XVI, p. 3919:25-3920: Prefiled Testimony of Dr. Hisham M.
Choueiki, Case No. 13-2385 (OCC Ex. 20, admitteldesiring Transcript Vol. XVI, p. 4041) at p. 13.

92 5eeHearing Transcript at Vol. XVI, p. 3920:25-3921:8.
" See idat p. 3925:2-7.
% See idat p. 3921:9-12.
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Earlier this year, the PUCO determined that AEPOGHESP, as modified by the
PUCOand not including a proposed PPA Rideras more favorable in the aggregate
than the expected results under an MROThe PUCO clearly reserved judgment on the
statutory MRO v. ESP test — “we affirm our finditigat it is not necessary to attempt to
guantify the impact of the PPA rider . . . in th&MI/ESP analysis, given that [the]
placeholder rider[] ha[s] been set at zenogd any future costs associated with these
riders are unknown and subject to future proceesliig’ Because the PUCO did not
consider, and could not have considered, the sogmif impact of the PPA Rider now
proposed in this current proceeding on the staputst, the PUCO'’s analysis — as the
PUCO recognized — was inaccurate and incompféte.

AEP Ohio Witness Vegas agreed that the costs/lisrdfthe PPA Rider have to
be included in the ESP Il MRO v. ESP analysfsHe also agreed that the PPA Rider, if
approved, will be subject to the MRO v. ESP teshifuture’®® AEP Ohio Witness
Vegas so agreed because he acknowledges thabit tiechnically possible to approve a

rider beyond the term of an ES®.

"> ESP |1l Opinion and Order at 94-95.

9®|n the matter of the Application of Ohio Power Cemyp for Authority to Establish a Standard Service
Offer Pursuant to R.C. 4928.143, in the Form otectric Security PlanCase No. 13-2385-EL-SSO,
Entry at 56 (May 28, 2015) (italics added).

97 See id. see alsdirect Testimony of Beth E. Hixon (OCC Ex. 9) fil&kptember 11, 2015 at p. 5:4-7.

98 SeeHearing Transcript at Vol. |, p. 187:16-28e als®-15-15 Letter to Commission from Mr. Vegas
(OCC Ex. 2, admitted at Hearing Transcript Vol.p1,365). AEP Ohio Witness Vegas appears later to
have changed his tun&eeHearing Transcript at Vol. |, p. 241:17-19. Bug tlune brought to mind by
AEP Ohio Witness Vegas' changed answer is theiiies by country music superstar Waylon Jennings,
“Wrong!” Given what is stated in his cover letf€@CC Ex. 2), his initial response to the questibe,
PUCO'’s confirmation that the costs of the PPA Rigeuld be subject to a future proceeding, and {@ot
mention) the governing law, AEP Ohio Witness Vega®cond apparent answer is clearly wrong.

" SeeHearing Transcript at Vol. |, p. 173:20-23.
805ee idat p. 173:116:16-21.
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OCC Witness Wilson found AEP Ohio’s estimates ef blenefits/costs of the
PPA Rider unreliable and overstaf8l.Based on his analysis, OCC Witness Wilson
estimated that the appropriate estimate for the RR&r for January 2016 through May
2018 (the term of ESP Ill) is a cost to customé®489 million®? Accordingly, were
the PUCO to approve the PPA Rider, the estimatstitoccustomers of $439 million
more than offsets the $53 million in benefits foumdESP 1113 The net cost to
customers -- $386 million — would not exist undeMéR0O%** The PUCO should take
into consideration the significant cost impact tinat PPA Rider, originally approved as a
zero placeholder, will now have on custonférsBased on that consideration, the PUCO
should reject AEP Ohio’s proposed PPA Rider becduses approved the ESP is not
more favorable than an MRO for custom®fs.

According to the Ohio Revised Code, the PUCO mastgare what customers
would pay or receive under an MRO to what customengld pay or receive under an
ESP. In this case, the $386 million (or the $52lfian were the PPA Rider as proposed
in the Joint Stipulation analyzed) cost to custamarder the PPA Rider would not exist

under an MRO. This cost to customers over onlg&y and 5 months demonstrates that

801 seeDirect Testimony of Beth E. Hixon (OCC Ex. 9) fil&&ptember 11, 201 p. 6:4-10; Direct
Testimony of James F. Wilson (OCC Ex. 34) filed Braber 28, 2015.

802 5eeDirect Testimony of Beth E. Hixon (OCC Ex. 9) fil&éptember 11, 20 p. 6:7-10. Were the
Joint Stipulation approved, the relevant figure lddoe $580 million. SeeDirect Testimony of Michael P.
Haugh (OCC Ex. 33) filed December 28, 2015 at 19:93

803 seeDirect Testimony of Beth E. Hixon (OCC Ex. 9) fil&&ptember 11, 2014 p. 6:14-20see also
Direct Testimony of Michael P. Haugh (OCC Ex. 38d December 28, 2015 at 19:13-20:9 ($580 million
cost would more than offset $53 million benefit).

804 SeeDirect Testimony of Beth E. Hixon (OCC Ex. 9) fil&&ptember 11, 2014 p. 6:19-7:3see also
Direct Testimony of Michael P. Haugh (OCC Ex. 38d December 28, 2015 at 20:1-9 (net cost to
consumers of $527 million were PPA Rider as progasedoint Stipulation analyzed).

80> SeeDirect Testimony of Beth E. Hixon (OCC Ex. 9) fil&&ptember 11, 201 p. 7:4-6.
8°5ee idat p. 7:6-9.
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the costs of the PPA Rider would cause AEP’s ESRiltthe statutory test. The PUCO
must reject AEP Ohio’s proposals because theydatieet the legal standard set forth in
R.C. 4928.143(C)(1).

l. The Commission should reverse certain rulings tat were

wrongly decided during the evidentiary hearing on he Joint
Stipulation.

The PUCO is well-aware of the broad discovery pteadiunder the governing
rules and law/’’ The importance of this case and the corresponuiieg for a robust
record has been acknowledd8d.Nevertheless, relevant, material evidence was duip
of the record during the evidentiary hearing onlbmt Stipulation. First, the settlement
discussion confidentiality privilege was appliediMeeyond legal bounds. Second,
OCC'’s subpoenas on Signatory Parties to appeateatity during the evidentiary
hearing were quashed. Third, testimony was addittat shouldn’t have been. Such
rulings should be reversed by the PUCO.

Ohio Adm. Code 4901-1-15(F) allows a party to seslersal of an Examiner
ruling by “discussing the matter as a distinct éssuits initial brief....” Accordingly,
OCC seeks reversal of the rulings described herein.

The evidentiary hearing should be reopened to atlom+Signatory Parties to
cross-examine witnesses on matters related tdthe-prong test consistent with the

proper bounds of the settlement discussion contiialéy privilege. The evidentiary

807 see generalliMemorandum Contra by The Office of the Ohio Constsm@ounsel (Expedited
Treatment Requested) filed in this docket on JandaR016, pp. 3-4see alsdr.C. 4903.082 and OAC
4901-1-16.

808 5ee, e.gHearing Transcript at Vol. XVIII, pp. 4431-4433.
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hearing should also be reopened to allow non-Sigp&tarties to cross-examine the
Signatory Parties subpoend&d.
1. Settlement discussion confidentiality privilegés limited

in scope and inapplicable to the questions asked duog
the evidentiary hearing by non-Signatory Parties.

The Signatory Parties had the burden during theeeniary hearing to show that
each part of the three-prong test was met. Non&agy Parties asked numerous
guestions to probe the degree to which each eleai¢hé three-prong test was met.
Without exception, objections to such questionseveerstained or a limiting instruction
was given to the witness not to divulge mattersutised during settlemefif. In fact, it
was felt necessary to give a general directivedhgtquestions necessitating disclosure,
of any kind, regarding settlement discussions waelgrohibite** Such broad
applications of the settlement discussion confidity privilege extend well beyond the
governing law.

Evidence Rule 408 provides limited confidentiafiy settlement discussions.
Thus, offering consideration in compromising oeatpting to compromise a claim
which was disputed is not admissible to prove lighiinvalidity of the claim, or its
amount'? But the Rule “does not require the exclusionrof avidence otherwise

discoverable merely because it is presented iedhese of compromise negotiatiorf$®

809See0.A.C. sec. 4901-1-34. Although the evidentiamgorel to date necessitates denying AEP Ohio’s
proposal, as described above, it does not, andtasupport granting the proposal. As describetthi
section, material evidentiary matters were wrordggided, thus excluding material evidence from the
record.

810gee, e.gHearing Transcript at Vol. XIX, p. 4688:10-19; 46BA.4; 4813:12-20; 4816:11-4817:11;
4862:3-16.

81 See idat 4695:7-4696:3.
812 Ohio R. Ev. 408.

813 Id
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Further, the Rule “does not require exclusion witenevidence is offered for another
purpose, . . 3% Ohio Administrative Code sec. 4901-1-26(E) islagaus to Rule 408.
It provides limited confidentiality for settlemediscussions. But it, too, provides that it
“does not require the exclusion of any evidencetise discoverable merely because it
is presented in the course of compromise negotistfd® Also, it, too, provides that it
“does not require exclusion when the evidencefisredl for another valid purpos&®

The Ohio Supreme Court has held that there is aoket “settlement
privilege.”®’ It has acknowledged that “discovery of settlemenns and agreements is
not always impermissiblé®® Further, it has indicated that the nature oflesient
meetings — for example, exclusionary settlementtimge— are matters of “grave
concern[]” to it?*® As such, the Ohio Supreme Court has acknowletiggdhe nature
of settlement meetings is not protected by thetéichsettlement discussion
confidentiality privilege under Rule 408 or Ohio dhistrative Code 4901-1-26(E). The
PUCO has admonished against stipulation providioaisresult in paying cash or cash
equivalents to signatory parties out of consumgoskets — and forewarned parties that

such provisions are likely to be strick&f. As such, the PUCO itself has acknowledged

that probing provisions resulting in paying casltash equivalents is appropriate.

814 |d

850.A.C. sec. 4901-1-26(E).

816 |d

817 See Ohio Consumers’ Counsel v. PUC1 Ohio St. 3d 300 (2006).
818 See idat 322.

819 5ee Time Warner v. PUY@5 Ohio St. 3d 229, n. 2 (1996).

820 gee In the Matter of the Application of ColumbustBern Power Company and Ohio Power Company
for Authority to Recover Costs Associated withlitenate Construction and Operation of an Integite
Gasification Combined Cycle Electric Generation Hic, Case No. 05-376-EL-UNC Order on Remand at
11-12 (February 11, 2014).
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The record demonstrates that the information sobgimon-Signatory Parties was
not within the limited scope of the settlement dssion confidentiality privilege.

Instead, the information sought was for “anothdidvaurpose” — has the three-prong test
been met. For example: Was there serious bargginif so, was it among
knowledgeable parties? What was the natureeo$éiitlement meetings? Were they
exclusionary? What, exactly, is in the “packaga”the PUCQO'’s public interest review?
Is the package in the public interest, or is itehea compilation of cash or cash
equivalent payments to Signatory Parties at conssiragpense? What does the Joint
Stipulation mearf?* None of these areas — all proper under govemileg and law, as
described above — were permitted to be fully aimtlyfaxplored during the evidentiary
hearing due to the breadth with which the settldrdestussion confidentiality privilege
was applied.

The broad application of the settlement discuseanfidentiality privilege during
the evidentiary hearing effectively resurrectedlitanket “settlement privilege” rejected
by the Ohio Supreme Court. It will have far-reachiprejudicial effects on non-
signatory parties and the PUCQO'’s ability to decltezimportant matters before it based
on a full, accurate, complete record. As happdmed, in a very large, very important,
multi-party case, signatory parties could use tined-prong test and associated,
purported settlement discussion confidentialityitgege as a sword and a shield. The

PUCQO'’s evaluation of a stipulation under the thpeeag test would be limited to

81 The Joint Stipulation, as a settlement agreenieatcontract like any other contraSee, e.g., In re All
Kelley & Ferraro Asbestos CaseR)4 Ohio St. 3d 605, 613 (2004) (citations ordittState ex rel. Petro
v. R.J. Reynolds Tobacco Cd04 Ohio St. 3d 559, 564 (2004). “A settlemegreament is a contract to
which general rules of contract law apply\Huffy Corp. v. MRED Propertied993 Ohio App. Lexis 5620,
*6 (Mercer 1993). “It is axiomatic that, where [asre] a contract is ambiguous, parol evidence lpeay
employed to resolve the ambiguity and ascertainrttemtion of the parties.lllinois Controls v. Langham
70 Ohio St. 3d 512, 521 (1994) (citations omitted).
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whatever “evidence” signatory parties choose tarstin direct testimony. There was
serious bargaining among knowledgeable partiegratory party would assert, but non-
signatory parties could not fully explore the agear The stipulation, as a package, does
not violate any regulatory principle or practicesignatory party would assert, but non-
signatory parties could not fully explore the agear The stipulation, as a package, is in
the public interest, a signatory party would asdmrt non-signatory parties could not

fully explore the assertion. But “one cannot asagarivilege as both a shield and a
sword.”##?

The breadth with which the settlement discussiarfidentiality privilege was
applied during the hearing exceeds legal boundsesurrects the blanket settlement
privilege rejected by the Ohio Supreme Court. ilt mave far-reaching, prejudicial

effects on non-signatory parties. And it will tuhe three-prong test into an impregnable
barrier. As a result, and most importantly, ithaigprive the PUCO of the opportunity to
decide the important matters before it on a futurate, complete record. The
evidentiary hearing should be reopened to allow&mymatory Parties to cross-examine

witnesses on matters related to the three-prongoesistent with the proper bounds of

the settlement discussions confidentiality privé&g’

822 Mota v. Gruszczynsk2011 Ohio Misc. Lexis 830, *14-15 (Cuyahoga Conftis. 2011), citingsS&D
v. Givaudan Flavors Corpl127 Ohio St. 3d 161 (holding, in part, that “@et may not rely on attorney-
client communications to establish a claim agaimstattorney while asserting the attorney-clientij@ge
to prevent the attorney from rebutting that clainVandenhaute v. Filei2002 Ohio App. Lexis 3709,
para. 9 (Cuyahoga 2002) (“Like all privileges, fiteysician-patient privilege is intended to be uas@
shield of privacy, not a sward to escape liabitityto otherwise gain an advantagetgydocy Pontiac,
Inc. v. Lee 19 Ohio App. 2d 217, 219 (Franklin 1969) (allogiian infant to rescind a contract without
requiring return of the property received wouldmietim to use his privilege as a sword rather than
shield).

823 The foregoing discussion underscores that thethreng test is inherently unfair and unworkable.
Signatory parties need do little more than assettéach prong of the three-prong test is met laeid t
prohibit meaningful discovery and cross-examinabgmretreating behind the settlement discussion
confidentiality privilege.
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2. Hearing testimony, and other evidence submittefibr
the PUCOQO'’s consideration, should not be limited tohat
which signatory parties choose to submit.

A subpoena may be quashed if it is unreasonatdpmessivé** OCC's
subpoenas on Sierra Club, IGS, and Direct Ener§igratory Parties all — were quashed
as unreasonabfé®> “We don’t want to set a precedent that a nonatigny party could
command the testimony of a signatory or that aatmyy could command the testimony
of a non-signatory party withnes¥® This decision will have far-reaching, prejudicial
effects on non-signatory parties and should netdsta

First, it will undermine parties’ ability to subpwg important witnesses.
Commanding testimony exactlywhat subpoenas are meant ¥of.

Second, it will allow signatory parties in a veayde, very important, multi-party
case to choose who files testimony to supportipelation while allowing other
signatory parties to evade questioning even wheg are not similarly situatéd®
Here, the only witness offered in support of thmtI8tipulation — AEP Ohio Witness
Allen — acknowledged that “individual parties caueak for themselves as to why they

support or do not oppose particular provisionsherStipulation as a whole and the

8240.A.C. sec. 4901-1-25(C).
82> Hearing Transcript at Vol. XXII, p. 5659:5-9.

826|d. at 5659:10-20. Very importantly, the subpoenasewet quashed because the information sought
by OCC was irrelevant, protected by the attornésmtlprivilege, protected by the settlement distrss
confidentiality privilege, or protected under thesEAmendment as argued by Sierra Club, IGS, ainelcD
Energy in their motions to quasBeeMotions to Quash filed in this docket on Decembkr2)15.

82735ee0.A.C. sec. 4901-1-25(A) (“A subpoena st@mmandhe person to whom it is directed to attend
and give testimony at the time and place spectfiedein.”) (italics added).

828 0.A.C. sec. 4901-1-30(D) states: “Unless othezwislered, parties who file a full or partial weitt
stipulation or make an oral stipulation must fitlgpoovide the testimony of at least one signatamtypthat
supports the stipulation.” By its plain termseétablishes a floor, not a ceiling, on signatongies
testimony at a hearing on a stipulation. So itsdoat prevent non-signatory parties from subpoenain
signatory parties that do not file or provide tbstimony required.
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Company can only speak for itseff® Further, the Signatory Parties subpoenaed are not
participating in, not opposing, or both, certaintenal provisions in the Joint
Stipulation®*® Thus they have identified themselves as beirfgrgifit from other
Signatory Parties — including AEP Ohio.

Third, it effectively cuts-off non-signatory pasiécom conductingny
meaningful discovery. In addition to prohibitingdring testimony from signatory
parties that do not file written testimony, themglwill practically prevent responses to
written discovery from entering the record. Heren-Signatory Parties received
important responses to written discovery from thlgp®enaed Signatory Parties.
Without the testimony from the subpoenaed SignaRamgies, non-Signatory Parties
cannot be assured of having the responses to wdtseovery in the recoff The
PUCO is thus deprived of a record that includestwhah responses were, how they
compare to deposition testimony (including incotesisies), and how they may inform
the PUCO's analysis under the three-prong%&st.

Ultimately, the evidentiary ruling on the subpoenals prevent the PUCO from
deciding the important matters before it based tnlgaccurate, complete record. Here,
non-Signatory Parties are prevented from questgtiia Signatory Parties subpoenaed,
who clearly and unambiguously set themselves dqmart other Signatory Parties by way

of the footnotes, about the footnotes’ meaningy {hasition on the Joint Stipulation, the

829 SeelNT-S1-034, INT-S1-035, e-mail correspondence (CB3C25, admitted at Hearing Transcript Vol.
XX, p. 5015).

830 sedfootnotes in Joint Ex 1.
8lgee, e.gOhio Rs. Ev. 401, 402, 403, 801, 802, 803, 804,%0d

832 0CC made this very point in describing why the s to Quash should be denie®eeHearing
Transcript at Vol. XllI, p. 5657:14-5658:3.
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Joint Stipulation’s meaning, and matters undetttinee-prong test® The subpoenaed
Signatory Parties’ responses to written discoveeyexcluded from the record. The
implications are underscored here since AEP Ohim&¥s Allen conceded that he would
not, and could not, speak for the other Signatanyi€s®** The PUCO is thus left with
no choice but to guess about material issues indke.
The evidentiary hearing should also be reopenedidar non-Signatory parties to
cross-examine the Signatory Parties subpoenaed.
3. AEP Ohio Witness Allen should not have been
permitted to testify about the alleged economic argsis

attached to his testimony because he was unqualifi¢o
do so.

As described earlier, AEP Ohio Witness Allen wasqualified to testify about
the alleged economic analysis using the econonsie badel attached to his
testimony®*® This is why OCC, among others, moved to strikehgestimony during the
evidentiary hearin§*® AEP Ohio Witness Allen admitted that he is noeapert in the
economic base mod&’ He does not even claim to be an econoffifsGiven such
admissions, and for the reasons more fully desgrat®ve, the ruling allowing such

testimony into the record should be reversed.

833 This would not be an exercise in futility, as mbearlier. See, e.gpp. 40-41supra

834 5ee, e.gINT-S1-034, INT-S1-035, e-mail correspondence (CBC25, admitted at Hearing
Transcript at Vol. XX, p. 5015).

835 Seesection pp. 84-85upra

836 SeeHearing Transcript at Vol. VII, pp. 1739-64; 20586D.
87See idat p. 1787:8-11.

88 3See idat p. 1936:13-25.
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VI.  CONCLUSION

AEP Ohio’s proposals are a frontal attack on electrarkets and the benefits to
Ohioans that flow from markets. AEP Ohio’s propgesherefore are also an attempted
invalidation of the Ohio law that years ago resinoed utilities to give Ohioans market
prices instead of government-set prices. The @G@peral Assembly determined as state
policy that Ohio will “ensure effective competitiomthe provision of retail electric
service by avoiding anticompetitive subsidie$fj”And the General Assembly required
that, with the termination of transition revenutb® electric “utility shall be fully on its
own in the competitive market[$° AEP Ohio cannot change that law by filing a caise

the PUCO.

In any event, the PUCO is without jurisdiction untkdleral and state law to
approve the PPA Rider. As to federal law, the Fadenergy Regulatory Commission is
at this moment taking comments on whether to reviePPA**! The PPA Rider will
hurt consumers by interfering with the competitpeneration market, by awarding a
subsidy that they (consumers) will pay, by settiiplesale market prices, and by
distorting the wholesale market.

The Joint Stipulation should also be rejected bgedifails all prongs of the
PUCQO'’s three-prong test for evaluating settlememisther, the settlement standard
should not be applied to the Joint Stipulation §sagkage” because of the hodgepodge

nature of this settlement that includes signifiaamtelated terms. Various of these terms

839R.C. 4928.02(H).
#9R.C. 4928.38.

841 See Electric Power Supply Assoc., et al. v. AEPe@Ggion Resources, IncEL16-33-000, Notice of
Complaint (January 28, 2018&ge alscElectric Power Supply Association v. FirstEnergyugons,
Corporation,FERC EL16-34-000, Notice of Complaint (January 2816).
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emerged at case-end unannounced and without egoliee as a result of the concerning
approach of utilities offering financial benefitaqucements) for settlement signatures.
The PUCO recently turned a critical eye to thiscfice in a case involving AEP Ohf?

Further, according to AEP Ohio’s own forecasts,dai-out proposals in the
Amended Application/Modified Amended Application dot serve the advertised
purpose. The PPA Units are projected to be ptaétéor the duration of AEP Ohio’s
proposals.

In the interest of using electric markets, as idezhby the Ohio General
Assembly, and the benefits for Ohioans from thosekets, the PUCO should dismiss

AEP Ohio’s case or deny its proposals.

842|n the Matter of the Application of Columbus Southeower Company and Ohio Power Company for
Authority to Recover Costs Associated with theniite Construction and Operation of an Integrated
Gasification Combined Cycle Electric Generation Higc, Case No. 05-376-EL-UNC, Order on Remand
at 12 (Feb. 11, 2015).
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